We conclude that substantial evidence supports the judge's finding that
Metric did not have a reasonable belief that the conditions were safe when it
offered the complainants the option of either working under those conditions
or of not working at all.  Moreover, even if Metric1 s belief in the safety of
the working conditions were a reasonable one, we find compelling the lack of
an affirmative response by Metric to the complainants1 concerns under these
circumstances. Miners have been accorded the right to refuse work under the
Act in order to help achieve the goal of a safe workplace.  Pasula, 2 FMSHRC
at 2790-93.  If an operator may take action which adversely affects miners
when it does not have a basis for a reasonable belief that the complained-of
conditions are safe, and without addressing the miners' fears, the exercise of
the right to register safety complaints and to refuse work will be chilled.
Here we endorse the judge's view that "where the mine operator's belief that
the working conditions are safe Is unreasonable and the miners' belief that
such conditions are unsafe is reasonable, the discharge of complaining miners
for such work refusal Is discriminatory and a violation of the Act."  4 FMSHRC
at 804.  Accordingly, we affirm the judge's conclusion that the termination of
the employees violated section I05(c)(l) of the Act, 5/
111,
Back pay — mitigation
At the hearing, Metric attempted to establish that several of the
discharged employees had failed to mitigate their loss of pay by refusing
to search for other employment.  The judge held that when an employer
raises such a defense, the discriminatees are required to establish that they
at least engaged in "reasonable exertions" to find employment.  4 FMSHRC at 805,
Counsel for the Secretary of Labor argues that to establish a mitigation
defense, an operator must prove not only that the employee did not make the
required reasonable efforts, hut also that an employee could have obtained
suitable employment.  We do not agree.
Because the Mine Act's provisions for remedying discrimination are modeled
largely upon the National Labor Relations Act, we have sought guidance from
settled cases implementing that Act in fashioning the contours within which
a judge may exercise his discretion In awarding back pay,  Secretary on behalf
of Gooslin v. Kentucky Carbon Corp., 4 FMSHRC 1, 2 (January 1982); Dunmire
and Estle, supra, 4 FMSHRC at 142.  Back pay may be reduced where a miner
5/       Metric contends   that   the  record  supports   a  finding that   the  complainants
were terminated because  there  was  no  alternative work for   them when  they
refused to do   the work assigned  them.     Given our  disposition  oE   the case,   we
need not and  do not at  this   time decide  questions  pertaining   to   the   relation-
ship between  the availability of alternative work and   the  validity of  discipline
over a work refusal."   Metric  also  complains  of   the judge's   assessment  of   a
civil penalty.     In affirming  the judge's   finding  of  a  violation,   however,   we
affirm his  penalty assessment as well.     The  Act requires   a   penalty where
there has been a  violation.     We conclude   that   the judge's   findings  with
respect  to  the  statutory  penalty  criteria are   supported.      30 U.S.C,
§   820(i)(Supp.   V 1981).
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