The judge awarded full back pay to David Mixon and Johnny Denmark, although
neither appeared at the hearing.  4 FMSHRC at 808-09.  Mixon died one month
before the hearing, and Denmark was overseas serving in the Navy.  Metric,
which elicited its evidence with respect to mitigation through the cross-
examination of the complainants who testified, consequently had no evidence
to present with regard to whether Mixon or Denmark failed to mitigate their
losses.  The judge found that Metric did not establish a lack of reasonable
effort by Mixon and Denmark to find suitable alternative employment and
awarded both full back pay.  4 FMSHRC at 808-09.
The judge did not err.  The operator bears the burden of proof with
respect to willful loss.  OCAW v. NLRB, 547 F.2d at 602-03.  We recognize
that there are circumstances, such as those at hand, under which a com-
plainant may not appear to testify.  However, an operator may prepare for
that possibility by initiating pre-trial discovery relating to the issue of
mitigation.  Significantly, although Metric submitted two sets of
interrogatories to the Secretary of Labor and one request for production of
documents, none of the questions asked or the items sought related to the
issue of mitigation.  Nor did Metric seek to depose either Mixon or Denmark
prior to the hearing.  We therefore affirm the judge's conclusion that
Metric failed to establish a willful loss of earnings with respect to Mixon
and Denmark and his conclusion that both were entitled to Cull back pay.
Overtime compensation
In his post-hearing brief, the Secretary of Labor requested overtime
pay in the amount of time and a half for each hour over 40 hours per week
that would have been worked absent the discriminatory discharges.  The judge
concluded that the record lacked an evidentiary basis for such an award.
4 FMSHRC at 806.  Our duty is to restore the discriminatees to the enjoyment
of the wages they lost as a result of the illegal terminations.  We are
mindful of the fact that the Fair Labor Standards Act of 1938, as amended,
29 U.S.C. § 201 et seq. (1976 & Supp. V 1981) ("FLSA"), requires compensation
for each hour worked over 40 hours per week at one and one half times the
regular rate of pay for certain classes of employees and employers.  29 U.S.C.
§ 207 (1976 and Supp. V 1981).  As counsel for the Secretary has noted, this
statutory obligation is a part of every employment contract between an employee
and an employer subject to the terms of the FLSA.  See, for example, Roland
Electric Co. v. Black, 163 F.2d 417, 426 (4th Cir. 1947), cert, denied, 333 U.S.
854 (1948).  While we understand the judge's concern over the lack of specific
evidence on this point, we cannot ignore the possibly applicable mandates of
the FLSA.
We remand in order to permit the parties, on an expedited basis, to address
this issue more fully.  If the judge on remand determines that the FLSA applied
to Metric, the back pay award in this case should reflect inclusion of the
necessary overtime pay. Tj
ll  We leave undisturbed the judge's assessment of interest on the back pay
awards at the rate of 12% per annum compounded annually from March 3, 1979,
until paid.  Barring an abuse of discretion in the assessment oE interest by
a judge, we will not in this case retroactively implement our recently
announced prospective policy for the computation o£ interest based upon use
of the IRS "adjusted prime rate,"  Secretary on behalf of Bailey v, Arkansas-
Carbona Co., 6 FMSHRC 2042, 2049-54 (December L983).
233

