FEDERAL MIKE SAFETY AND HEALTH REVIEW COMMISS.ON
OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA   22041
EDDIE LEE SHARP,
Complainant
v.
MAGIC  SEWELL COAL COMPANY,
Respondent
 DISCRIMINATION   COMPLAINT
Docket No:     WEVA  82-399-D
MSHA Case  No:     CD  82-27
Stone Run Mine No.   6
 
Appearances:
Before:
 DECISION
Eddie Lee Sharp, Elkins, West Virginia,
Complainant;
John L. Henning, Esq., Elkins, West Virginia,
for Respondent;
Judge Moore
This discrimination case was heard in Elkins, West
Virginia on November 29, 1983.  The record was left open for
the purpose of allowing Magic Sewell Coal Company to file
some sort of documentation, i.e. affidavit of an officer or
tax return to show that the company has no assets or income.
No such documentation has been forthcoming.  The only evidence
as to the company's financial condition was presented by Mr.
Fry, the safety director, who is neither an officer or an
owner of the company.
In the early morning hours of August 5, 1982, Mr... Eddie
Lee Sharp left his continuous mining machine at the face,
announced he was not feeling well and crawled out of the
mine.  The safety director Mr. Fry had been underground and
either crawled or rode the belt out at about the same time
that Mr. Sharp left the mine.
On the surface Mr. Fry and Mr. Sharp had a conversation
in which Mr. Sharp said something to the effect that the
lack of visibility caused by the dusty conditions in the
mine had made him too nervous to operate the mining machine
close to other miners.  Mr. Sharp did not return to work
during the remainder of the shift.  On the next day, August 6,
when Mr. Sharp returned to the mine at the beginning of his
shift, he was not allowed to work.
The first question is whether Mr. Sharp was fired
laid off or whether he quit. Although the term "laid off"
was used at times in the various conversations,, no "lay off"
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