A.   Well, when I got on the miner, I went to run
the miner, I couldn't see to run the miner, let
alone run the miner.
Q.   You couldn't see to run it, what do you mean?
A.   Well, the dust.  There wasn't no water on the
miner, there wasn't no air at the face. And, I
shut the miner off and the boss was sitting behind
me.  I asked him about it and he said, "It's been
run like this and it's going to be run like this
tonight."  I says, "Okay."  I says, "Get on it
because I'm going home."
Mr. Fry and Mr. Crowder had the attitude that it was
up to the miners to see that the line curtain was properly
hung and that the place was rock dusted if necessary or that
water was used,  Mr. Crowder seemed to be confused as to the
difference between respirable dust and combustible dust and
Mr. Pry was confused about when rock dust is required. He
did not know the meaning of the term "to wet" as defined in
30 C.F.R. 75,402-1.  I find the mine was sufficiently dusty
when the continuous miner was operating to require more air
and water than was provided.  In fact, the federal inspectors
required the use of water on the miner after this case was
investigated. (Tr. 175).  And any areas that were not "too
wet" should have been rock dusted.
I find that Mr. Sharp was unlawfully discriminated
against because of his protected activity of complaining
about the dangerous conditions in the mine and refusing to
work under such conditions.  As to a remedy, however, I can
not order that Mr. Sharp be re-instated to a job that no
longer exists.  As to lost wages and expenses. Mr. Sharp is
ordered to present to me, within 30 days, a document showing
how much he would have earned between the time he was fired
and the time the mine was closed, less any wages that he
earned during that period.  Mr. Sharp should include any
travel or other expenses incurred in the course of prosecuting
this action.
Respondent may, within 15 days after receiving Mr.
Sharp's document make any objections thereto it wishes and
may at the same time present evidence of its financial
condition.  I will then render a final order unless it
becomes obvious further testimony is needed.
Charles C. Moore, Jr.
Administrative Law Judge
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