On the basis of all of the credible evidence and testimony
adduced in this case, I conclude that the petitioner has not
established as a matter of fact that the conveyor belt in
question was running in float coal dust at the precise time
the inspector viewed the conditions.  However, given the
extensive accumulations of coal dust and float coal dust
which was present in the cited areas, I conclude and find
that the violation was serious.
With regard to the inspector's finding that the cited
violation was "significant and substantial," I take note of the
following interpretation placed on that term by the Commission
in Cement Division, National Gypsum Co. , 3 FMSHRC 822 (April*1981),
aff'd in Secretary of Labor v. Consolidation Coal Company,
decided January 13, 1984, WEVA 8Q-116-R, etc., affirming a
prior holding by a Commission Judge, 4 FMSHRC 747, April 1982:
[A] violation is of such a nature as could
significantly and substantially contribute
to the cause and effect of a mine safety
or health hazard if, based upon the particular
facts surrounding the violation, there exists
a reasonable likelihood that the hazard con-
tributed to will result in an injury or illness
of a reasonably serious nature.
In its most recent holding in Consolidation Coal Company,
WEVA 30-116-R, etc., January 13, 1984, the Commission stated as
follows at pg. 4, slip opinion:
As we stated recently, in order to establish
that a violation of a mandatory safety
standard is significant and substantial under
National Gypsum, the Secretary of Labor must
prove:(TJthe underlying violation of a
mandatory safety standard; (2) a discrete safety
hazard--that is, a measure of danger to safety—
contributed to by the violation; (3) a reasonable
likelihood that the hazard contributed to will
result in an injury; and (4) a reasonable like-
lihood that the injury in question will be of a
reasonably serious nature.  Mathies Coal Co.,
FMSHRC Docket No. PENN 82-3-R, etc., slip op.
at 3-4 (January 6, 1984).
"On the facts of the case at hand, it seems clear to me
that the respondent has not rebutted the fact that the accumulations
of coal and coal dust, including float coal dust, were present
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