I am not persuaded by Minerals' arguments.  The uncontroverted
evidence cannot be ignored.  This evidence follows: Inspector Wolford
had been inspecting this worksite for approximately a year before the
instant citation was issued (Tr. 12) .  On several prior occasions
Jenkins, the resident engineer for Union, {parent of Minerals)
exercised authority over the subcontractors and on several occasions
he directed the abatement of Wolford's citations (Tr. 38, 39).
Jenkins, according to Wolford, ordered the abatement of the instant
citation.  These activities constituted sufficient control over the
worksite so as to render Union/Minerals the proper recipient of
Citation 576874.
Further, even had the Secretary's enforcement policy predated
this inspection, Minerals would not prevail.  Control over abatement
is one of the factors mentioned in the Secretary's enforcement policy
for independent Contractors, 45 Fed. Reg. 44,497 (1981). _/  When
inspector Wolford issued the citation he could reasonably believe,
based on prior experience, that Minerals personnel were taking charge
of abatement and that they had some supervision over independent
contractors complying with safety rules.  Further, the violation
occurred on Minerals' property and the only mine identification number
available to the inspector for the property was the one upon which the
citation issued.
Since it is uncontroverted that the violative condition existed
it follows that the citation should be affirmed. In sum, the
independent contractor defense outlined in Phillips is not available
to contestant.
For the foregoing reasons I enter the following:
ORDER
The notice of contest filed herein is dismissed.
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%/ The guidelines which accompany adoption of the independent
contractor regulations, now codified at 30 C.F.R. § 45 provide, in
pertinent part, as follows:
Accordingly, as a general rule, a production operator may be
properly cited for a violation involving an independent con-
tractor : ... (4) when the production operator has control over
the condition that needs abatement.
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