December 21, 1977, in Bernard Lyle Cline v. Itmann Coal Co. ,
Docket No. HOPE 76-364.
In this proceeding Blankenship, the mine superintendent,
discharged Pittman after personally finding Pittman to be pro-
ducing coal without adequate ventilation.  He personally took
the air readings showing that adequate ventilation did not
exist and he personally participated in restoring ventilation
within a period of 15 minutes, as I have already shown above
on page 19.  Moreover, Blankenship personally checked with the
other section foreman, McConnell, and a shift foreman, Taylor,
about their entries in the fireboss book and established that
they had actually obtained air measurements as great or greater
than those which he found in the fireboss book (Tr. 2006-2013} .
Therefore, it cannot be successfully argued in this case that
Blankenship failed to make an adequate investigation before
discharging Pittman.  For the foregoing reasons, Pittman1s re-
liance on the Anderson and Cline cases is misplaced and his
arguments based on those cases must be rejected.
For the reasons hereinbefore given, I find that Pittman
failed to prove that his protected activity of reporting in-
adequate ventilation on his 3B Section was in any way a
motivating factor in his discharge and that Pittman also
failed to prove that either the mine foreman or the belt
foreman had given him an order to produce coal with knowledge
that he had inadequate ventilation on his section.  Inasmuch
as his discharge was in no way motivated by his having partic-
ipated in an activity protected under section 105 (c) (1) of the
Act, Pittman1s complaint should be dismissed, as hereinafter
ordered.
WHEREFORE, it is ordered:
The complaint filed by Kenneth D. Pittman in Docket No.
WEVA 82-334-D is dismissed for failure to prove that a viola-
tion of section 105(c) (1) of the Federal Mine Safety and Health
Act of 1977 occurred.
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Richard C.
Administrative Law Judge
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