promptly disavows that course should be permitted
to do so without the examination which would be
involved if the case were to be tried or payment
submitted after a petition had been filed and issue
joined."(Emphasis supplied.)Statement in Support
of Motion to Dismiss filed February 7, 1984.
Mr. Mascolino seems to recognize that once a petition for
assessment of a civil penalty has been filed the Commission
and the trial judge have exclusive jurisdiction to approve
dismissal under Rule 11 or a settlement under Rule 30.  But,
Mr. Mascolino argues, where the petition for proposal of a
penalty has not been filed the Commission's jurisdiction is
so tenuous or "technical" the parties should not have to
justify what is tantamount to a voluntary nonsuit.
Before ruling on either of these matters, I would have
preferred to consolidate them for briefing and oral argument
so that I could have a record for the public and the Commission
setting forth all the nuances of law and permutations of fact
that are involved.  Because of Mr. McCord's attempt at a
preemptive strike that may no longer be a viable option.  At
a minimum the three solicitors involved seem to want answers
to the following questions:
 1.	Should the Commission allow voluntary
dismissals or nonsuits where an operator
"promptly" after filing a notice of contest
tenders payment in full of the penalty pro-
posed by MSHA?  (Mr. Mascolino's position).
 2.	Should the Commission require its judges
to grant motions to withdraw proposals for
penalties filed by the Secretary before
an answer has been filed without any
record support other than a showing that
payment has been made?  {Regional Solicitor's
position).
3.	Should the Commission require its judges
to grant motions to withdraw the Secretary's
proposals for penalty at any stage of a
penalty proceeding, i.e., at any time prior
to issuance of the judge's final decision
without satisfying the judge that such a
disposition is appropriate and in accord
with the purposes and policy of the Act?
(Mr. McCord's position).
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