Each of these questions and variations thereon must be
answered in the light of the Congressional purpose embodied
in sections 105(d), 110 (i) and 110 (k) of the Act as well
as Commission Rules 10, 11, 26, 29 (b) and 30.  While for
reasons previously and hereinafter indicated, I find it
inappropriate and unnecessary to decide any of the foregoing
questions definitively, I find most shocking the proposition
advanced by Mr. McCord on behalf of the Secretary.  For if
I understand it correctly Mr. McCord is moving boldly, if
somewhat recklessly, to usurp the authority and power
conferred on the Commission by section 110(i) and 110(k) of
the Act. I/  These provisions as well as the entire legisla-
tive history of the Act are redolent with expressions of
Congressional distrust of MSHA's ability to retain its
professional objectivity and commitment to vigorous enforce-
ment when confronted with industry blandishments.  Secretary
v. Parmalou Bros. , Inc. , Dkt. No. WILK 79-4-PM et al, decided
February 13, 1979.
The plain language of the Commission's Rules and section
110 (i) and (k) of the Act convincingly establish that the
Presiding Judge and not MSHA or the solicitor is charged
with responsibility for deciding whether to approve a Rule 11
I/  Because of the importance of the questions raised to the
proper administration and vigorous enforcement of the Mine
Safety Law, and the Secretary's desire to rush the Commission
to judgement, I have undertaken to set forth my preliminary
views of this long festering dispute.  I regret that due to
the desire of the Commission's staff to take jurisdiction
of these questions away from me, I have not had the time
for the mature deliberation and research I think they
deserve.  Nor has the solicitor, Mr. McCord, helped by
churlishly refusing to brief the matter for me—preferring
instead the route of an ex parte interlocutory appeal to
the Commission.  While the bypass tactic may strike some as
clever, I find it ethically distasteful.  I trust the
Commission will find equally distasteful the prospect of
being asked to render prematurely an ex parte decision on
so sensitive a matter.  Indeed, I feel the matter is of
sufficient importance that it should be decided only after
all affected interests are afforded an opportunity to be
heard.  This, of course, is not the first time the commonality
of interest between the solicitor and the operators has been
conjoined in an attempt to stampede the trial judge and the
Commission over a volatile policy issue.  As I have said, I
do not believe the Commission should entertain the Secretary's
request for an interlocutory appeal but if it does it will
have something beside a totally ex parte record to consider.
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