motion "indicates that full payment of the [penalty initially]
sought by the Secretary is a satisfactory and appropriate
resolution of [the] controversy" it is an "abuse of discretion"
for the trial judge to deny the motion.  (Emphasis Supplied.)
It was the "abuse of discretion" issue on which Mettiki
turned and not on whether the motion was filed under Rule 11
or Rule 30.  Nothing in Mettiki shows a disposition to
strip the Commission and its judges of jurisdiction and
authority to evaluate either type of motion in accordance
with the statutory criteria set forth in section 110(i),
110 (k) or the purposes and policy of the Act.  See, Co-Op
Mining, 2 MSHC 106 (1980) .  Just as it would be unfair to
assess a penalty where no violation occurred it would be a
travesty to allow the assessment of a $20 penalty for an
egregious violation simply because an overworked or overly
sympathetic solicitor calls the operator's attention to the
fact that it would be better to pay the penalty than to
subject the matter to the scrutiny of a judge charged with
responsibility for seeing that there is a full and true
disclosure of the facts.  Compare, Bethlehem Mines, Inc.,
6 FMSHRC 	, Jan. 13, 1984,
Turning to the merits of the instant motion, I find
the information furnished considered as a whole is sufficient
to support dismissal of this matter because the failure to
take a single respirable dust sample posed no significant
health hazard and was more the result of oversight than
negligence.  Further, there is no evidence that the violation
was part, of a pattern or practice of culpable neglect or
knowing failure to comply with the mandatory respirable
dust standard violated.
Based on an independent evaluation and de novo review
of ^ the circumstances, therefore, I find the compromise of
this matter is in accord with the purposes and policy of the
Act.
file_0.wmf


Joseph B. Kennedy
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. Accordingly, it is ORDERED that the motion be, and hereby
is, GRANTED; the captioned matter DISMISSED; and all other
pending motions, including the request for certification for
interlocutory appeal, DENIED.
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