continue, based on—if the condition
exists and continues to exist, someone
will sooner or later be injured from it.
Q.  Did you take into consideration in
your conclusion that it was significant
because of the fact that you found the same
condition before in the same mine, is it?
A.  Yes, sir.  I have found it.
Q.  Was this a factor in your conclusion
or not?
A.  The factor in my conclusion is that any
time a gassy mine, and they're not following
the ventilation plan, there's a possibility of
having an ignition or explosion at the face.
Q.  Suppose you had found this condition only
once, and you knew that this was the only time
that it had been found by the Mine Safety
Administration, would you have rated this as
significant?
A.  That would be hard to say.  If it was the
first time it ever happened at a mine, you'd
have to weigh all the evidence.  The first time,
if it's the first time it ever happened at this
mine, they had never had that before, you'd
give them the citation—I'm not saying you
wouldn't, but weighing it down to where you
would give them an S and S.on it, if it was
the first time and I found methane there I'd
give it to them.  If it was the first time at
the mine and it was so dusty in there you
couldn't see the operator I would give it to them.
You'd have to weigh it for the first time.
He has violated these plans by not keeping
his tubing up, but I really don't know if he
had other things in there it would fall into
it, but just having the tubing back from the
face 22 feet and I didn't find no gas and no
dust, and it's the first time and they weren't
making a habit of it, I really don't know if I
would or not.  I really couldn't say.
On cross-examination, Mr. Melvin confirmed that while
he detected no excessive amounts of methane at the time of
his inspection, he did not know the amount which may have been
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