Good Faith Compliance
The parties have stipulated that Monterey demonstrated
good faith in abating the conditions cited in Citations
2036802 and 2063916, and I adopt this stipulation as rny
finding and conclusion as to these citations.
Gravity
I conclude and find that Citations 2036802 and 2063916,
were both serious violations.  Although the exhaust tubing
violation was found to be "non-S&S," and while it was
unlikely that an accident would have occurred within the
relatively short period that the tubing was 22 feet from
the face, these are factors which go to the degree of the
severity of the situation, and may not serve to establish
that the violation was nonserious.  In short, I find that
while Citation 2036802 did not involve a significant and
substantial violation, noncompliance with the cited standard
was serious.
With regard to Citation 2063916, I conclude and find
that this was a serious violation in that the air present
where the machine was cutting coal was substantially reduced
due to the interrupted air flow in the ventilation tubing.
Such an occurrence could easily reoccur and go undetected
because using rock dust bags to make repairs on the tubing
could easily result in the bags being sucked into the tubing
without anyone knowing it.
Negligence
Citation No. 2036802
Monterey concedes that it violated the applicable dust
and ventilation provision which prompted the inspector to
issue the citation in question.  A mine operator is presumed
to know the contents of his own plans, and the facts in this
case establish that Monterey knew or should have known of
the conditions cited by the inspector.  Accordingly, I conclude
and find that the violation resulted from a high degree of
negligence and this is reflected in the civil penalty assessed
by me for this violation.  As an aside, had MSHA produced any
credible testimony that the miners made it a practice not
to advance the ventilation tubing as required by the plan,
I would find gross negligence and would have increased the
penalty assessment substantially.
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