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"Different forms of government are but the reflex of the

idea of what makes a man a man."



CHAPTER I

A Philosophy of Law : Introduction

"Until either philosophers become kings," said Socrates,

"or kings philosophers, States will never succeed in remedying

their shortcomings." An American1 has restated this : "Phi-

losophers must become lawyers or lawyers philosophers, if

our law is ever to be advanced into its perfect working."

It is not that American law is entirely without a philosophy.

We have a certain philosophy which is the controlling principle

of many of our judicial decisions. The difficulty is that we
seem to be unconscious of that fact, and so naturally to look

upon our legal institutions as a system beginning and ending

in itself, having its own separate purpose, and capable of being

criticised by its own standards. We forget that every funda-

mental legal principle had its origin some time in a conception

concerning the meaning and worth of men, that law is a

means to human ends and not an end in itself.

The perennial unsolved problem in legal theory lies in the

difficulty of establishing and maintaining a logically consistent

system of law which shall be permanent enough for men to

rely upon, and act upon, and rest in ; while at the same time

the sense of justice in the decision of the individual case is

satisfied. The Greeks never developed a legal system of much
value because of their over emphasis of the "right" in each

case.

In the two greatest legal systems of western civilization,

Roman and English, we find the following development. Cer-

tain principles of human right based on the religious and

economic life of the time became recognized and gradually in-

stitutionalized in a legal system. This grew for awhile on

its own internal principles, then gradually hardened, and at

length could find no way of bringing new realities of an ever

developing people within its scope. It came to the point where

the layman would no longer bear the rigor of a system which

1
General Introduction to the "Modern Legal Philosophy Series"

issued by a committee of the Association of American Law Schools.
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he felt had been outgrown, and what amounts to a revolution

occurred. A new principle for finding the right was intro-

duced, and a new and supplementary system of law began to

grow up. In Rome its basis was the "idea of reason" from

Stoic philosophy ; in England, the principle that the conscience

of a "good" man knows what is right. After developing for a

period, these systems became as rigid as the old. In a Court of

Equity today, no solicitor would think of basing his case on

anything but the empirical authority of previous decisions. On
account of the breadth of meaning of certain of its principles,

the Roman Equity worked better. I shall speak further of

this in another connection.

That philosophy which is still the basis of our American legal

and constitutional systems is the doctrine of "Natural Rights."

This doctrine has been much and thoroughly criticised by phi-

losophers; and they no doubt feel that it has been effectively

thrown into the trash heap. But due partly no doubt to the

careful division of labor in our "workshops of ideas," and

partly to the conviction among lawyers that they have a system

of their own not only not based on "airy" concepts of philoso-

phy or ethics, but in fact independent of them in thought ; our

legal thinkers still worship and cling jealously to certain of

its fundamental principles, uncritically, and largely, I think,

unconsciously. Consciously the process is an empirical manip-

ulation of cases.

As narrow empiricism always terminates in vicious intellec-

tualism, so the pseudo-philosophy of Blackstone with its ante-

evolutionary view of society and its doctrine of an unalterable

standard of justice has gained sway over the minds of our

lawyers and judges, with a result that may well call forth the

serious concern of all thoughtful men.

That we are still using the doctrine of Natural Rights in the

form in which it occurred in the seventeenth and eighteenth

centuries, when the struggle was to protect the individual from

the encroachments of the political order, and when as little as

possible of the necessary evil (government) was desired, may
be well illustrated by citing a few recent decisions.

In Godcharles v. Wigeman, 113 Pa. St. 431, an Act had been

passed by the state prohibiting the payment of workmen in any-

thing except money. The learned court said that such Acts are

"wholly unconstitutional and void, inasmuch as by them an

attempt has been made by the legislature to do what in this
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country cannot be done : that is, prevent persons who are sui

juris from making their own contracts. The act is an in-

fringement alike of the right of the employer and of the

employee. He may sell his labor for what he thinks best,

whether money or goods, just as his employer may sell his

iron or coal, and any and every law which proposes to pre-

vent him from so doing is an infringement of his constitutional

privileges and is consequently vicious and void."

The court is ostensibly defending the right of the individual

laborer, placing him as a free individual with "rights" and

on a par with his employer. It assumes that all men are by

natural right free and equal. The law must protect their

freedom, assuming that they are as a matter of fact equal.

But who that knows the viciousness of the widespread system

of payment in company orders or in truck store goods or in

forms of vague promises, and who that knows the weakness

of the individual laborer to protect himself against such pay-

ment, does not realize that such ostensible court protection

exposes the worker but the more fatally to the oppression of

unscrupulous employers ?

The same comment might be made in regard to the over-

ruling of some of our anti-sweatshop legislation and minimum
wage laws.

A remark of the judge in Leep v. St. Louis, etc., 58 Ark.

402, brings out very forcibly an application of a fundamental

doctrine, designed and inserted in the constitution to protect

individual rights against legislation, to overturn a law made
for the good of those very individuals. There was an Act

requiring that wages be paid an employee on the day of dis-

charge. The court declared it void
—"The patrimony of the

poor man lies in the strength and dexterity of his own hands

;

and to hinder him from employing these in what manner he

may think proper without injury to his neighbor, is a plain

violation of this most sacred property." Therefore the poor

must never be deprived of the inestimable privilege of agreeing

with his employer to wait patiently six months or a year or

ten years for money justly due him when he is discharged.

It is in this conception of the individual's natural right to

the unrestricted ownership, use, and disposal of his property,

to his freedom therein from state control, that the crux of our

present American difficulty lies. It is here too that the theory

of Natural Rights comes into direct conflict with some of its
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own essential principles ; for among the other "natural rights"

assumed by the theory to be possessed by men are the rights

to life, liberty, and the pursuit of happiness. We have just

noted how the strict carrying out of the principles of the in-

violability of private property (i.e. in the right freely to

contract) comes into tragic conflict with the industrial liberty

of workers, with their pursuit of happiness, and too often

with their life itself. In the earlier centuries, such conflict

could hardly occur by reason of the relative equality of men
in the economic order. At the time of the establishment of

the American Constitution, every man was a potential land

holder, and the economic differences between men were slight

enough to be negligible for practical purposes. Equality was

assumed as a "fact, not as a right to be protected by law and

constitution or against legislation like the other natural rights. 2

But the economic history of the United States, not to take

further historical evidence, seems to indicate that, if economic

equality is desirable, it is the kind of thing that the law will

need to protect and foster. For, under the legal assumption

that men are equal, if you set them loose with the promise that

you will protect them in the sacred right to all the property they

can acquire according to the rules of the game, they will rapidly

I

become actually unequal. Much freedom to do as you please

and economic equality do not seem to be consistent principles.

Certain recent economic developments suggest rather inter-

estingly that, under a laissez faire attitude of government

toward property, a cycle of equality—inequality—equality

might occur. I refer to the great organizations of labor unions

and trade unions which tend to equalize and standardize labor-

ers. These are accompanied by a greatly increased cost of

living and are probably the largest factors in causing it. The

result would seem to be a tendency to gradually eliminate the

middle class. Then possibly, when the equally poor shall so

tremendously outnumber the few wealthy, into whose ranks a

given individual would seem to have very little chance of

coming, a slight upheaval would eliminate the rich.

2
In Holden v. Hardy, 169 U. S. 366, Justice Brown, upholding an

Act limiting miners to an eight-hour day, says that the law will

protect a man "against his own rashness" in contracting with an

employer. But this doctrine has been severely criticised, and can

hardly be said to be upheld by the Supreme Court. Vide Lochner

v. New York, 198 U. S. 45.
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It is not my purpose to belittle the effect which the doctrine

of Natural Rights has had in bringing to consciousness the

lower and laboring classes, nor to cast it off utterly as con-

taining no germ of truth. And I shall not try to develop

a new philosophy for American law. But it is my purpose

to try to investigate one of the principles in our present system

as it appears in its philosophical setting.

I shall try to show that equality as an assumed fact is not

true, that, while this assumption did have a great deal of power

in rousing the oppressed lower classes to a consciousness of

their worth, it did this because it carried a germ of truth, viz.

that every human being is equally worth while by virtue of

being human, not because every man is like every other, and

slight differences are negligible, but because each is really

unique, really irreplaceable. I shall first make a study of the

idea of equality in its "natural law" setting, whence we inherit

it in our American legal and constitutional systems. After

examining a number of historical applications of the idea, 1

shall try to indicate a principle of political obligation in which

I think this idea of the meaning of human equality as "equally

worth-whileness" is an essential feature. All political organi-

zations have reflected strongly their answer to the question,

"Who are the worth-while ones?" I suppose, "Are not all

human beings worth-while ones?"

/
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CHAPTER II

Natural Law and Equality

The three main points in the doctrine of Natural Rights are

:

1 ) that all men are born free and politically equal, and that it

is their natural right therefore to remain thus free and equal;

2) that, since men are by natural right equal, no one can have

any right to encroach on another's equal right, among these

rights being those of life, liberty, property, and the pursuit of

happiness; 3) that political rights are based upon contract.

The third is the logical outcome of the first two. According

to the theory of equal birth and equal right, the individual is

the primordial unit. All institutions, organizations, societies

are secondary to him, have their growth out of him. The state

therefore is but the product of individual wills ; the individual

is in no sense the product of the state. The state exists to

preserve these primordial wills ; it must in no wise encroach

upon them save as they have themselves, for their own advan-

tage, consented to such encroachment. Whatever powers

therefore the state possesses are powers granted to it by indi-

viduals. The state, in short, is wholly the result of mutual

consent or contract of individuals to enter into community

of life. From this point of view the state is, as it were, a neces-

sary evil. It is simply the surrendered residuum of individual

rights and privileges. So the powers and authority of the

state are to be jealously restricted. The prime concern of

men is the preservation of the rights and privileges of each

individual. Witness Blackstone: "So great moreover is the

regard of law for private property, that it will not authorize the

least violation of it, no not even for the general good of the

whole community.'' We find the germ of the Natural Rights

doctrine with the "social contract" quite clearly stated in early

Greek thought. Lycophron is quoted by Aristotle as maintain-

ing that law depends on a contract, and the end of law is the

security of individual rights. Glaucon, the sophist, says, "Jus-

tice is a contract neither to do nor to suffer wrong."'

Before taking up a more detailed study of the Natural Law
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theory of the eighteenth century, I want to point out one vital

mark of distinction between it and the jus naturale which

served as the guiding notion in the formation of Roman law.

It is that the Englishman and Frenchman and American

seemed to have a feeling that they had actually got hold of

some of the law of nature, such as the law giving every man
the right to liberty, equality, pursuit of happiness ; while the

Romans never felt that their knowledge of it was better than

an ideal toward which they could approach. Moreover, to the

Romans jus naturale had certain attributes : symmetry, gen-

erality of application, logical consistency—which could serve

as tests for the accuracy of approximation. It came nearer

being that fixed law with varying content of Stammler. Both

systems gave us the fundamental test of reasonableness. But

"reason'' was applied quite differently in the two cases. The

American view will produce a system of law which has a ten-

dency to grow in its own direction and to be unconscious of

the growth and change of ethical ideals.

There is one principle in American law which is doing much
to counteract this tendency. I refer to the doctrine of the

"police power." Fortunately this doctrine has never been

defined conclusively, and so always stands as a guiding prin-

ciple for the shaping of legislation and the application of law.

Through this kind of thinking, reform without revolution is

possible.

The words "nature" and "natural" have had an interesting

history. They are constantly brought into controversy as if

they settled quarrels, but their ambiguity seems to tend more

to provoke misunderstanding. Slavery has been condemned as

an "unnatural" institution, and has been defended on the

ground of natural inferiority of some races to others. The
equality of the sexes is asserted and denied on the ground of

"nature." The "natural" goodness and the "natural" bad-

ness of mankind have been maintained with like sincerity. "To
live according to Nature" was the Stoic formula for the good

life, but those Christian theologians, who have in some ways

most intellectual and moral affinity with the Stoics, have been

those who have spoken most strongly about the corruption

of the "natural man." A "natural child" means a child born

out of wedlock ; but an "unnatural child" is not necessarily

legitimate. "A state of nature" may mean an absence of cloth-

ing; but such absence is not considered essential to a "natural
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manner" in society. Some defend the ''club system" as against

the "quad system" by saying that clubs are "natural," others

hold that all institutions are for the purpose of restraining

"natural" abuses.

The idea of nature in its antithesis to convention and definite

institution has no doubt served a good purpose in helping to

produce an education, in developing the reasoning and critical

faculties, in getting out of contented acquiescence in tradi-

tional beliefs. It gives a point of view from which it is

possible to construct criticisms of religion, art, laws, institu-

tions. But is would seem clear that in careful thinking no

such antithesis exists. Is not man a part of nature too? And
if so, why not the things that man makes and does ? Are they

not nature expressing herself in her highest and most worth-

while form?

The antithesis is no doubt an inheritance from the dualism of

spirit and matter which was a dominant note all through

mediaeval philosophy. In its application it seems to mean
that a thing whose historical origin can be ascertained is "arti-

ficial," but, when the origin is too remote or obscure to be

discovered, the thing is "natural."

But the significance of the appeal to nature is in its negative

element ; it is an appeal against authorities that have lost their

sacredness, against institutions that have outlived their useful-

ness, against artificiality in art, in literature, in manners, in

dress,—against wigs and hair powder. From another point

of view the natural rights theory is Protestantism trans-

ferred to the region of worldly affairs. Mediaeval doctors ac-

cepted the authority of the Church, of the Bible and of the Law
of Nature interpreted by reason under a general guidance

from the Church and Bible. The early Protestants, pro-

testing against the corruptions in the Church, were not careful

to lay down the precise relationship between reason and the

other two authorities. When Protestantism had in its turn

crystallized into a traditional system, the intellectual descen-

dants of the first Protestants appeared as the Deists and Ra-

tionalists of the eighteenth century. "Calvin's Geneva in due

time brought forth Rousseau, and English Puritanism in

American soil produced the Declaration of Independence."

Nature interpreted by reason, and by reason not embodied in

any society, but existing in the individual mind, becomes the

ultimate court of appeal from the authority of customs and
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institutions to the judgment of every individual simply as

such. The only relief from an absolute individualism was

in the fact that in appealing to reason people have generally

assumed that reason will give the same judgment in different

minds.

"If we would avoid such scepticism about humanity as

would paralyse all serious effort, and make us hesitate to call

anything right or wrong, we must admit the fundamental ra-

tionality of all institutions and practical beliefs that have been

able to hold their ground for some considerable time, and

to afford shelter and supply cohesion to considerable numbers

of human beings. They must in some way have been advan-

tageous to the society in which they prevailed, else on the

principle of natural selection, they could not have prevailed.

Institutions and beliefs are apt to outlive their utility and

to prove in the long run destructive to the well-being, if not

to the very existence, of the society which clings to them

amid changed surroundings." 3 If Ritchie means by this state-

ment that ideas are passing, through a "struggle for exist-

ence" like other characteristics of animals in the Darwinian

sense, and that the test of truth is "survival," i.e. the fittest

(truest) survive, I certainly cannot agree with him. But I do

believe that the truth of ideas is tested by the way in which

they fit or cohere in a rational system. Institutions and beliefs

at any time are the rational system, the best thought, partially

solidified. They help to keep ideas permanent. This does

not mean that there is no truth in them except for the fact

that they are useful, any more than it means that they are com-

pletely true. They always contain an element of truth and

it is this which makes them useful. As we go on discovering

new truths, a gradual adjustment takes place. The danger

is in getting an idea which is only a half truth so thoroughly

"solidified in institution," that it shakes the very foundations of

society to make an adjustment. How men have reacted under

the influence of an idea is certainly one of the ways of judging

the proximity of the idea to truth. 4

Calvinism in some of its phases, having helped men to shake

off tyrants, after it has served its useful purpose of opposition,

now in a materialistic popular thought turns a too abstract

conception of God into a frightful picture of a tyrant worse

3 David G. Ritchie, "Natural Rights," Chapter I.

4 Vide Mathematical metaphor : Chapter V seq.
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than any of them. It is the same with this theory of Natural

Rights which at first represents revolt against external authority

against the traditional maintenance of the status quo and then

in its turn it is handed down as a traditional dogma out of

relation to the particular circumstances which gave it its value.

It even comes to be used as a support to what is now the estab-

lished economic and social order, save where some of its

phraseology passes into the mouths of fanatical anarchists, who
carry out the principles of individualism to their logical con-

clusion—the destruction of all orderly society whatever.

A disinterested attitude towards human conduct and beliefs

is an essential step toward a true understanding of them. But

it is only the first step. When we have once contrasted the

uniformity of ''natural" processes with the diversity of human
observance, we are then merely face to face with the problems

of ethics and politics. "Everyone according to his taste" is a

shallow maxim in art criticism, but such "impressionism" is

still less in place in regard to matters of right and wrong. It

means either anarchy or a cynical acquiescence in successful

tyranny or in irrational indefensible custom."'

Rationalism, scepticism, pessimism, blind submission is a

cycle too familiar. The only escape is a rationalism which is

true to itself, and which is prapared to find reason not alone

in the mind of the individual, but in the concrete works of the

human spirit, in the very institutions, ethical, political, religious,

which rationalism began by classifying as not "natural." They

are not natural in the sense in which nature means the "blind

forces of nature," but they are the outcome of the highest things

we know in "nature as the whole universe," including the

thought and will of man. What is the logic in the antithesis

between "nature" and "convention"? Merely that we seem to

have more faith in the reason that criticises than in the reason

that builds institutions.

Individuals are not isolated "givens" out of which society

is constructed by subtracting a little freedom from each and

adding together to make a state. Man is just as "natural" in

an organized state as in a so-called state of nature, only more

so. Our institutions are a natural growth of the human reason

and feeling. Man found himself and thought of himself as

related to his fellows before he ever thought of himself as an

5 Vide Bosanquet, "Individuality and Value," pp. 293, 301 de gustibus.
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isolated individual. An isolated individual is an abstraction,

not a reality.

For the Cynics "nature" meant "wantlessness." Diogenes

threw away all extensions of the personality in the form of

house, tools, etc., as "unnatural.' But are not the human spirit

and its creations natural too ? This is the Hellenic anticipation

of Rousseauism. "Return to nature" has been echoed many

times in the history of thought. The gods are wantless, so man

is most like the gods when he is wantless. Men are all equal

in their simplest needs, and so in them they are most perfect.

"Nature" to the Stoics is not the mere chaos of sensible

things minus whatever results from man's rational efforts. It

is objective reason; it is the divine element in the universe.

The reason of the individual man is only a partial manifestation

of it ; his reason is a divine element in him, and it is in virtue

of this divine element in him that man can understand the

reason that is in the universe and can live the life according

to Nature. Reason is the ultimate judge of right conduct; but

reason is not the arbitrary whim of the individual. It is

something whose decisions admit of argument and discussion.

And all theoretical discussion has for its purpose or end the

practical guidance of life.

In Cicero's rendering of Stoic philosophy we find the first

distinct formulation of the idea of the law of nature, in that

very form of it which survives in modern thought. "In every

matter the consent of all peoples is to be considered as the law

of nature." "Universal consent is the voice of Nature." 6 Not

only the fundamental principles of morality, but the existence

of God and the immortality of the soul are revealed to us by

"that voice of Nature" which speaks through the general con-

sent of mankind. This innate consciousness of what is right

and true may indeed be obscured and depraved by evil habits,

but it is there nevertheless and it appears clearly in the opin-

ions of the best men and in the uncorrupted minds of the young

"in quibus ut in speculis natura cernitur." 7

Government to be rational must rest on the consent of the

governed, because it is when we have found men thinking alike

that we have found the rational. And the rational is the right.

We all want the rational or the right, not because we have "a

6
Cicero, Tusc. I, 13 §30; I, 15 §35.

7
Cicero, ibid.
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right" to it in the sense of the doctrine of Natural Rights, but

just because it is right. This is Cicero's idea.

In Roman Law jus maturate and jus gentium come to be

synonyms, largely because of the fact that the main test of

truth of a proposition in Stoicism was universality, so laws

which were common to many tribes were considered ingrained

in the very nature of man.

This jus gentium through a fortunate mistranslation into

"International Law" gave Grotius and his successors the val-

uable background of the Roman Natural Law theory for the

working out of a doctrine of the right relations between inde-

pendent political societies. It is interesting to consider whether

the idea of independent nations being related according to the

Law of Nature had any influence in developing the point

in the seventeenth and eighteenth century Law of Nature

which made each individual an independent being.

Also, according to Grotius' doctrine of International Law, all

nations are equal. Did the idea of equality of individuals in

the eighteenth century get emphasis from this?

Grotius' Treatise "De Jure Belli et Pads'' was a principal

medium through which the Roman conception of a Law of

Nature came to influence ethical and political speculation. The

idea of a law of nature, which forms the background of Locke's

political theories, and which from Locke passed on to Rous-

seau, and to the fathers of the American Republic, comes to

Locke mainly from Grotius and from Pufendorf. 8

The other writer who influences Locke is the "judicious"

Hooker; and Hooker is the medium through whom the ethical

and political philosophy of Thomas Aquinas finds its way into

popular English thought. The conception of nature in Thomas

Aquinas is derived from Aristotle, but he adds to it the Cicero-

nian conception of a law of nature, and the law of nature he

understands in a far more definite manner as a code of rules

which can be ascertained and fully formulated by the use of

reason. But in the middle ages the influence of the Hebrew

idea of a divinely given code, and the influence of the Roman
Law, no longer as something living and growing, but as finally

summed up in a venerable code (codex Justiniana) tend to give

8 Berolzheimer, "World's Legal Philosophies." Pufendorf says the

state arises not by the contract of individuals but by the patrcs

familias uniting together. His natural law doctrine sounds quite Roman
and is probably derived largely from Grotius.
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a quasi-legal character to ethics, which has left deep traces on

modern thought and made it difficult for us to appreciate the

Greek point of view. "Moral law" is the most familiar of

modern ethical terms ; it is not to be found in Aristotle. 9

It is to be noted that the Roman conception of a law of

nature while it was doing good service in leading to the pro-

gressive reform and humanization of the civil law did not imply

any direct conflict with positive human law ; it was nearly iden-

tical with the common element in the customary law of various

communities. But, when Justinian's codification had given it a

character of finality, the conception of the Law of Nature was

received by the mediaeval world as the conception of something

not merely more perfect than any positive human laws, but as

something distinct from them, which might very often conflict

with them. In this aspect it becomes a philosophy which will

justify revolution.

The other-worldliness of mediaeval thought worked in the

same direction. From it grows also the antithesis between

the natural and the conventional, likewise the distinction be-

tween nature and human nature, the latter being low in the

scale of being, partaking of the nature of matter and so to be

scorned. Reality of the highest type is in the divine, and

man attains this only when he is rid of earthy matter.

In the seventeenth century we hear not only of the "law of

nature" but of the "state of nature." For Hobbes the "state

of nature" was simply that which would remain if all human
institutions were taken away ; and this state of nature would be

a helium omnium contra omnes. Hobbes' argument is that

rebellion against the existing government means a return to

the "state of nature," a condition in which homo homini lupus

est and which is, of course, unbearable. Locke, who wishes to

justify revolution in certain cases, is concerned to maintain that

this state of nature is not a state of mere anarchy, but has a

law to govern it. Locke's state of nature was a fairly happy

condition, the only drawback to it was that every man had to be

a judge in his own cause. Locke had a little of the "golden

age" idea. At least his theory easily passed into one which

9 The use of icoivbs vb^os in the Rhetoric in the phrase "No case, talk

about the law of nature," is probably a rhetorical device. It would ibe

valuable knowledge for a young Greek gentleman, who was to be a

barrister, but did not refer to a code of morals, as known rules of

conduct.
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made the law of nature not simply an ideal which the reason

of man may discover behind and above all positive actual law,

but as a law which had in some past age, however dimly con-

ceived, really prevailed.

This new turn becomes something more vivid for the

imagination, and the feeling is pretty sure to suggest itself that

what has been once may be restored again, if only we can get

rid of the evil institutions that have interfered with this blessed

state of nature. To the Romanist the law of nature is an ideal

for human law, to the Rousseauist, it is an ideal to be reached

by getting rid of human law altogether.

We need hardly take account here of the idea of natural law

as held by students of natural science. Under this conception

the notion of causality is brought into ethics and politics which

become branches of sociology. This has no direct connection

with the law of nature discussed above. Natural laws in the

sense of causal sequences, if correctly stated, are incapable of

being broken by man ; in the ethical sense they are statements

of what man "ought" to do and can be broken. Herbert Spen-

cer need not worry about the folly of our legislators in trying

""to repeal by Act of Parliament a law of Nature/' in his natural

science sense of that term, if it only leads them to attempt the

genuinely impossible. It must be because he feels that man
does create outside the causal nexus that he is worried. Socio-

logical facts can never alone settle what ought to be done.

Let us note in passing whether we are using any concepts of

Natural Law in American legal theory today ; and if so, to

what extent they are defined and to what extent they are valid.

I would venture that our Law School teachers are using more

of the Roman conception than they are aware of in the laudable

attempt to reduce our incoherent mass of decisions to some kind

of logical consistency. Reasonableness is certainly the guiding

principle. But reason itself is contentless. And seldom do

we pause to meditate as to what would be the chief attributes

of a logical system of law. The Roman law makers had a good

many of these suggested to them by their study and interpre-

tation of Stoic philosophy and I am not sure that we could not

benefit by examining carefully some of their processes of

thought.

The jurist proper uses this conception when he appeals to

"natural reason," "a sense of justice," etc., only he is unwilling

to consciously work over those conceptions and try to formulate
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them into a system-in-the-making. Lawyers are so imbued

with the habit of reasoning from precedent that many of the

concepts of the common law have become deeply rooted ethical

principles for them and are looked upon as belonging to the very

nature of man. They are too much inclined to look upon law

as an end in itself instead of a means to man's end. All insti-

tutions of man including law are means to man's end ; but this

does not imply that each man's individual end as a sep-

arate right is to be thought of, but the end of man as we find

him, vis.—in relation to his fellow beings.

The legal maxim, "the king can do no wrong," or as we put

it, "the state cannot commit a tort," is interesting in this con-

nection. If the state is the source of rights, there is no law

above it according to which any of its acts are right or wrong.

From my point of view there is such a thing as a harmony of

ends for man in society. Human institutions are the fruits of

the efforts to work out this harmony. They give enough

stability to the process to make our efforts worth while. They
are all a natural growth in the sense that this is the form in

which a man naturally can express himself. Now law is one

of the tools that man uses to help maintain enough stability

to work out his purposes. Law ideally does not subtract from

freedom, but makes man always more free. For a man is freest

when he is expressing his truest self. The purpose of law is

to keep pushing or pulling a man into the way of expressing

his truest self. The criminal is not punished for vengeance,

but is "forced to be free." The work of reform is not to be

by catastrophic change, but by a process of gradual adjustment

in the direction of and under the guidance of an ideal.

Among the particular Natural Rights, one which has been

insisted upon with a great deal of emphasis, and which has

been, it seems to me, of the most far reaching importance in

the history of modern progress, is the right to equality. It is

felt by many to be indispensably associated with a democratic

form of government.

In the Declaration of 1793 (French), "equality" is named
along with liberty, security, and property, as one of the natural

and imprescriptible rights for the guarantee of which govern-

ment has been instituted. "All men are equal by nature and

before the law." The American Declaration of Independence

says, "We hold these truths to be self-evident, that all men are

created equal, that they are endowed by the Creator with cer-
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tain inalienable Rights, that among these are life, liberty and

the pursuit of happiness." Equality is not created by law, but

exists independent of any human law.

What is meant by the natural equality of men? The meaning

may be only this, that distinctions in rank, in wealth, in politi-

cal and social status, are due entirely to social arrangements,

and apart from society would not exist. In this sense the

equality of mankind is accepted equally by Hobbes and Locke.

Hobbes, indeed, goes further than this and makes the natural

equality of men mean, not merely the absence of those in-

equalities which are due to institutions and conventions, but an

approximate positive equality in faculties of mind and body.

In his "Leviathan," Chapter XIII, he says, "Nature hath

made men so equal in the faculties of body and mind, as that,

though there be found one man sometimes manifestly stronger

in body, or of quicker mind than another, yet when all is

reckoned together the difference between man and man is not

so considerable, as that any man can thereupon claim to him-

self any benefit to which another may not pretend as well as

he. For as to the strength of the body the weakest has

strength enough to kill the strongest, either by secret machina-

tion, or by confederacy with others that are in the same danger

with himself. As to the faculties of mind ... I find a yet

greater equality amongst men than that of strength. For

Prudence is but Experience, which equal time equally bestows

on all men in those things they equally apply themselves unto.

That which may, perhaps, make such equality incredible, is but

a vain conceit of one's own wisdom which almost all men think

they have in a greater degree than the vulgar ; that is, than all

the men but themselves, and a few others, whom by fame or

for concurring with themselves they approve." This clearly

adopts the principle of psychology that the mind starts out a

"tabula rasa" and all that it contains is writ in as it were from

the outside.

Locke, who cites "the judicious Hooker" in support of the

self-evident character of the equality of men by nature, does

not venture to assert the actual positive equality of men in the

same way that Hobbes does. Children are not born in a full

state of equality, but are born to it. The state of nature is one

of equality, "there being nothing more evident than that crea-

tures of the same species and rank, promiscuously born to the

same advantages of Nature and the use of the same faculties,
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should also be equal one amongst another, without subordina-

tion or subjection, unless the Lord and Master of them all

should, by any manifest declaration of his will, set one above

another, and confer on him, by an evident and clear appoint-

ment, an undoubted right to dominion and sovereignty." 10 This

also implies the "tabula rasa" theory.

Modern biology and psychology have pretty thoroughly dis-

proved the positive equality of inherited bodily and mental

powers. They are certainly not alike in any quantitative sense.

But it does not necessarily follow that in respect to legal and

political rights the persons who may be naturally unequal ought

in no case to be treated as legally and politically equal. Natural

inequalities are not always easy to discover. Aristotle admitted

that it was very hard to tell who was by nature a slave.

Or, because Nature has made human beings unequal, it does

not follow that human laws and institutions should attempt to

follow Nature in this matter, even if it were possible to do so.

Rousseau says, "It is precisely because the force of circum-

stances tends always to destroy equality, that the force of

legislation ought always to tend to maintain it."

The ideal of equality is probably an inheritance from the in-

equalities of ancient societies ; it is the idea of a peerage—an

order or caste of nobles who recognize each other as in some

respects and for some purposes equals, while asserting their

superiority to the rest of the nation or to the rest of the human
race. The idea of equality like the idea of freedom has grown i

out of the idea of privilege. It is easy for the members of a !

club or fraternity to feel themselves equal and superior to those

left out ; or for all the members of a college equal and superior

to those not in college, etc. It was in contrast to the subject

and slave that men first felt themselves equal and free. But

the ideas of equality and liberty once started go further.

Bentham's dictum, "Everybody to count for one, nobody for

more than one," assumed as a principle for interpreting his

formula of Greatest Happiness as the ethical end, involves

the assumption of the natural right to equality. It may be that

a "hedometer" would show a greatest possible sum total of

pleasant sensations over painful ones, when these were unevenly

distributed. Why not ? Bentham works out a long Hedonistic

Calculus assuming all the time that all individuals have equal

capacity for enjoyment, and that there are no qualitative dif-

10
Treatise of Civil Government, II, §4.
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ferences in pleasures. It is certainly not true that every

person has equal capacity to enjoy a specific thing, a bottle of

olives for example. But the Hedonist will ask: Has not every

one an equal capacity for happiness in itself? To me it is a

very difficult problem of psychology to determine what happi-

ness in itself is. It would seem to be an entity incapable of

being measured. Happiness is a by-product from the satisfac-

tion of desire. The literally wantless would be just flat, not

happy. The quantity of happiness will depend upon other con-

siderations than happiness per se. One might easily come to

the conclusion that it is best to aim for the equal happiness of

all—but a proof of equality cannot be grounded on the biologi-

cal principle that all have an equal capacity for happiness.

J. S. Mill introduces qualitative differences in happiness. But

as soon as one admits that principle, a criterion for the quality

is needed, and that will be a principle more fundamental than

happiness per se and therefore something different. Mill still

leaves us to decide what makes a man a man.

We must next consider equality in ethical systems which

start from the fact of man's rationality and are allied with

Natural Law more definitely. These are clearly on a different

footing from those that start from the fact of man's sentience

which we have just considered. We believe that the conscious-

ness of other human beings is like ours, so that human beings

are not only linked together as members of the same animal

species, but as sharers in the same type of mental life, and

therefore potentially as sharers in the same ideals of conduct.

When Kant enunciates the moral law in the form that "we

should so act as to treat humanity in ourselves and others in

every case as an end, never as a means only," he asserts a

certain equality of all men. Is his thinking pervaded by the

individualism which lies at the basis of the whole theory of

natural rights? Each individual is an end-in-himself. This

leaves an atomistic pluralism. He puts in the saving word

"only," and seems to mean that every human being, however

much he may serve as a means for the satisfaction of the needs

of others, has still a life of his own that ought to be respected.

But there is still a feeling of the subtractive relation between

the ideal of the individual as such, and his contribution to the

group. Does he not live his life, all of it, as a member of

the group? Is not his end wrapped up and only able to be a

real thing as a member of "the kingdom of ends" ? It is only
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in so far as we can think of humanity as a possible society that

we can regard human beings as equal moral units. As a matter

of historical development, it is only in smaller societies that

the idea of moral personality has grown up. The idea of every

human being as a person—the idea of "the infinite worth of

every human soul" has been of very gradual growth.

There would seem to be no doubt that the idea of equality

which has been such an important factor in the formation of

our nation, and has served as such an inspiring ideal in so

many great movements for the improvement of men, took its

rise in the Natural Rights school. Now just because we can

find mistakes and flaws in their proofs and presentations of the

idea, it does not necessarily follow that the idea has no validity.

We are still challenged to discover the source of its inspiring

truth. It is hard to take the extreme Pragmatic position that

an idea is true for a while until it serves its purpose and

then is cut off in the struggle for existence.
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CHAPTER III

Suggestions from Historical Systems

It will be interesting to look a little more closely at some of

the more important systems of thought outside the Natural

Law doctrine in which the idea of human equality has played

a conspicuous part, in order to get more clearly in mind in how
many ways the concept has become ingrained into our very

ways of thinking and of approaching our problems of right

and justice.

The Code of Hammurabi (Babylonian, about 2250 B.C.)

throws some interesting light on the meaning of the concept

of equality in a very early civilization. All "like-ones" were

to be treated exactly equally by the law. Every penalty had for

its aim to inflict exactly the same amount of pain on the crim-

inal as he had inflicted on the injured one, provided always

that the injured one was a like-one. The balanced scales was

the symbol of justice.

The law divided society into the following three classes : (1)

The Awilum, consisting of the householders, property owners,

the wealthy upper classes, usually translated man or gentleman.

The law made every one of this class strictly equal, and as a

matter of fact their conditions seemed to be very like. Each

owned his house and plot of land. (2) The Neuskenum, half

way between "man" and slave, translated freeman,—etymology

shows he was poor, but he had a right to hold property and

slaves, was free. An awilum is more valuable before the law

than a neuskenum. 1(3) The Wardum-amtum, male and

female slaves. Of course the king was of a type different

from all other men and held his position by divine appointment.

The tablet containing the code has on the reverse side a figure

of Hammurabi receiving the law from the Sun-god.

I will take a few selections from the Code to show the ex-

treme application of the principle of equal for equal among
like-ones, i.e., those in the same class of society.

§229. If a builder build a house for a man and do not make

its construction firm, and the house which he has built collapse
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and cause the death of the owner of the house, that builder

shall be put to death.

§230. If it cause the death of a son of the owner of the

house, they shall put to death a son of that builder.

§231. If it cause the death of a slave of the owner of the

house, he shall give to the owner of the house a slave of equal

value.

§232. If it destroy property he shall restore whatever it

destroyed, and because he did not make the house which he

built firm and it collapsed, he shall rebuild the house which

collapsed from his own property [i.e., at his own expense].

§196. If a man destroy the eye of another man, they shall

destroy his eye.

§197. If one break a man's bone, they shall break his bone.

But, §198. If one destroy the eye of a freeman or break the

bone of a freeman, he shall pay one mana of silver.

And, §199. If one destroy the eye of a man's slave or break

a bone of a man's slave, he shall pay one-half his price.

§200. If a man knock out a tooth of a man of his own rank,

they shall knock out his tooth.

The principle of justice when equality is the leading criterion|

sounds pretty stern in places. It outrages us to see the innocent-

son of the builder put to death. But under this system all of

the awilum class are equal in the sense of being alike. So jus-

tice demands that they suffer like for like. The difficulty

probably lies mainly in the fact that anybody attached to one

of the like ones (first class) is more valuable than the per-

sonality of any inferior. Those in the top class are the only

ones who have rights, the others are instruments. How
gradual has been the extension of the recognition of worth-

whileness to all human kind! Are we not still far from having

reached it?

Every attempt to deal with a problem in Political Philosophy

must somewhere hark back to Plato. What does Plato offer

to the idea of equality? And how do we understand his motif?

While he thought that some men are born "golden," and

some "silver," and some "brass" and "iron" ; he emphasized

that the "gold" might be born son or daughter of the "brass"

and that any distinctions on account of parentage alone were

silly. We are to seek out the golden natures and make them

our rulers. We may find them men or women, and born of any
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of the classes. So he objected to a hereditary aristocracy.

Aristotle took this same position.

Slavery is justifiable on the ground of the natural inferiority

of some men, though he admits that it is often a very hard

problem to determine which men are by nature born to slavery

and which to be free men.

Who was the preeminently worth-while man for Plato? Plato

was tremendously inspired by the feeling that he had a glimpse

of the solution of the philosophical problem ; that the problem

could be solved ; that the solution would be a complete under-

standing of the relation of man to God and to his fellow men
;

and there need be no more floundering in the dark. So of

course the state should be organized so as to forward as much
as possible this great, most worth-while project. Do not let a

mother of a philosopher class know her child, for she might

love it, and thus be distracted from the great task. A man
of this class must not have property and family ties, for they

distract him. The philosophers must climb to the top and all

the rest must help by holding the ladder. The more humble

have their glory in the glory of the more noble whom they

help. The state shall be an articulate whole, organic to the

chief end of man, which is to know the Truth, and each man
has his own proper sphere. The end of the individual is in

the end of the group. Justice occurs when a man functions

smoothly in the organic whole.

Men are not equal, but the worth-while ones might be born

anywhere, so that society must be flexible enough to shift each

man to his place.

The "Republic" gives us a beautiful picture of an organic

whole with a high purpose. But we do not feel satisfied with

the recognition of worth in only the few. That a man should

love excellence in one thing, intellectual power, philosophical

insight, is the only thing in Plato that is recognized as worth-

while in itself. But is it not true that every human being has

worth, that excellence in any one department of life is just as

much to be honored as excellence in another ? Each personality

has his unique way of expressing himself, and when he ex-

presses his truest self, he is equally noble with every other.

It was Aristotle who gave us the well known phrase, avdpu-rros

TroXtrtKov £<oov
, "Man is a social animal." Man reaches his

full cultural status only within the State. But Aristotle does

not emphasize so much as Plato the idea of the State's interest
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first and the individual's afterward. He finds the individual

in the State, but he is interesting on his own account.

We shall confine our brief look to the bearing which the idea

of equality has in his system. The principle that "justice" is

"equality" seems to be reached through the conception of

virtue. As all virtue consists in moderation, so justice con-

sists in the avoidance of too much or too little; the just is the

equal. The equality of justice is partly an absolute direct

equality, partly a relative equality. Absolute equality is ex-

pressed in the adjustments of private law as fairness, equity,

a justice that complements, offsets or equalizes. Relative

equality appears in a distributive justice, in the distribution

of goods according to the principle of relative standards.

Aristotle in all his theories of justice and in his theories of

virtue too, leaves room for people to be either equal or un-

equal in the sense of like or unlike. Persons are like in

respect to some dealings and unlike in others. Also some per-

sons appear to be like and others unlike in all respects. His

formula for justice 11
is expressed as follows. If A and B

represent persons, and X and Y represent things, either physi-

cal or spiritual; then justice occurs when A:B = X:Y or,

what is the same thing, when A :X = B :Y. If A and B are

equal personalities then X= Y gives justice. But the relative

values of A and B must always be taken into account in order

to arrive at the kind of equality called justice. The retribution

that the offender must make for his crime is determined, not

by an absolute standard of equality (thus opposing the princi-

ple of literal retaliation), but by the degree of guilt, and the

condition of the individual. The formula of absolute justice

reads : To every man let there be accorded the same. That

of relative justice : To those on a par let there be a parity of

treatment, but for those unlike in circumstance there shall be

unlike treatment, according to merit or service, according to

worth or guilt. The "mean" of Aristotle has a deeper meaning

than the general average of two extremes, the mediocre.

The conception of the Hybris and Nemesis of the Greeks

was no doubt a very powerful influence in the direction of social

equality, and the prevention of exploitation of fellow beings.

Hybris appears as the source of all evil ; it is the rebellion of

men against the gods, presumption, the overstepping of the

limits set to human conduct, whence arises the rebellious mood
11 Ethica Nicomachea, Book V.
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and the resulting wrong-doing. The Erinyes, prompt and

ready to reprove, and the Eumenides to reward, stand as the

protectors of the eternal order of things. According to Homer
Nemesis is the displeasure which the disobedience of Themis

calls forth
;
according to Aristotle, Nemesis is the spirit of re-

sentment against good fortune. Nemesis thus becomes a retri-

butive justice equalizing the fortunes of men.

Heraclitus taught that between the individual and the uni-

versal there obtains a harmony by virtue of which the individual

derives his vitality from the universal; and conversely, by

what he yields, strengthens the organic force of the whole.

Hybris is the violation of this established harmony through the

aggressive attitude of the individual, and thus becomes the

supreme offence, ethically and legally.

In Pythagoras Justice is d/>i0/xo9 to-a/a? to-os, probably equal

to 2 2
. Justice seems to mean the fixing of an equivalent repar-

ation in all spheres of law and not merely in penology. Py-

thogoras builds up an objective justice around the idea of

equality.

The use of the word Aequitas or Equity in Roman legal

development is suggestive in passing. Sir Henry Maine says

that it is probably the Greek word to-os in the sense of "levelling."

This idea was used as of Jus Gentium, that it neglected arbi-

trary distinctions between classes of men and kinds of property.

The word was no doubt at first a mere description of that

constant levelling or removal of irregularities which went on

whenever the praetorian system was applied to litigants. It

had no special ethical meaning here.

Now when looked at in the light of the philosophy of an ideal

State of Nature, the idea harmonized with the Roman idea of

Nature. Nature implied symmetrical order, first in the physi-

cal world, and next in the moral, and the earliest notions of

order doubtless involved straight lines, even surfaces and meas-

ured distances. Thus in Roman law began a strong trend

toward neglecting slight differences between men, and princi-

ples of equality before the law began to gain ground.

Among the proverbs of Epictetus we find this : "Slave,

will you not endure your own brother, that has God to his

forefather, even as a son sprung from the same stock, and of

the same high descent as yourself? And if you are stationed

in a high position, are you therefore forthwith to set up for
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a tyrant? Remember who you are, and whom you rule, that

they are by nature your kinsmen, your brothers, the offspring

of God.

"But I paid a price for them, not they for me.

"Do you see whither you are looking—down to the earth,

to the pit of those despicable laws of the dead? But to the

laws of the Gods you do not look." This passage brings out

a phase of the Stoic doctrine which is very congenial with our

own point of view. For the Stoic the Economic condition of

the individual was indifferent. Epictetus says somewhere that

God could not help it that He made him a slave. But super-

iors are to recognize the worth of all men. Men's conditions

may be different, but they are all of importance in the eternal

order of things.

Under a deterministic system like Stoicism where the whole

harmony of the Universe and all the deeds and relations of

men are preestablished, how is it that any particular man will

be ambitious to accomplish great tasks or will enter with en-

thusiasm into the work of government and public improvement ?

It is because each man feels that he is a real instrument in the

hands of Providence to do a particular, unique work. He is

unwilling to admit to himself or to others that he is not one

who has been chosen to do a great task. Roman Stoicism

taught the sacredness of the individual as a unique factor in

the great cosmic harmony.

In Paul's Epistle to Philemon we find a clear illustration of

the teaching of social equality of Christianity. Paul sends

back to Philemon a slave who had run away. Paul had con-

verted the slave to Christianity, and so he asks Philemon to

receive him as Paul's son and as a brother, "for perhaps he

therefore departed for a season, that thou shouldst receive him

forever

;

"Not now as a servant, but above a servant, a brother be-

loved, specially to me, but how much more unto thee, both in

flesh, and in the Lord." 12

In this we find the idea of Christians being chosen out by

God to be equal in fellowship. It is in Christianity that we find

the infinite, incomparable value of each human soul first taught

as a central doctrine. Each and every human soul even of the

most ignorant or the most sinful is of such value that it cannot

without irreparable loss be exchanged for anything other than

"Philemon 15: 16.
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itself. Each soul is unique, so if one is destroyed or degen-

erated, then something irreplaceable has been lost.

This unique value of each soul is due to the fact that the

Creator of both heaven and earth stands in immediate com-

munion with each soul. So each is enabled by divine grace

to realize in itself a divine perfection. "Be ye therefore perfect

even as your Father who is in heaven is perfect." It is possible

for every and any individual partially in this life, and com-

pletely in a future life to realize this perfection.

In the organization of the Church throughout the Middle

Ages, the possibility was recognized that any individual, no

matter what his birth or environment might be, was eligible

for the highest office and the greatest service in his earthly life.

A peasant's son was eligible for the Papacy. Christ's teaching

is democratic to a degree never before developed. His message

is to all who bear a human face.

The doctrine of the absolute worth of the individual, just

by virtue of his being a human creature, has its philosophical

father in Kant. "Treat humanity whether in the person of

yourself or another always as an end, never as a means only."

The basis of the legal condition of an individual for Kant

can be summed up under three a priori principles : (
i

) The

freedom of every member of the community as a man, (2)

The equality of each with every other as a subject, (as a con-

sequence of this every citizen is eligible to every office, to every

rank or position in the commonwealth to which his talents, his

industry and his fortune may bring him), (3) The indepen-

dence of every member in the State as a citizen.

Fichte undertakes an economic construction in which the

factor of personal dignity, emphasized by Kant shall be prac-

tically embodied in the economic relations. The State must be

so organized that each individual may be recognized as an

economic factor. In the development of this conception Fichte

falls into a strange Utopian Socialism.

Fichte says, "There are no primitive or inalienable human
rights. Man acquires rights only as a member of a community.

Primitive right is thus a mere fiction required by science." With

Kant the primitive right is the respect of personality, in defer-

ence to which man never becomes morally a means, but must

be regarded and dealt with as an end. Fichte thus formu-

lates primitive right. "It is the absolute right of the individual

to be but a cause or agent (Ursache) (i.e., not an effect) in
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the world of experience." In Fichte, Kant's doctrine of the

dignity of the individual is transferred to the economic field.

It follows in an economic respect that every man must be

regarded as a self-sufficient individual as a personal end.

Fichte was affected by the liberal agitation of his time.

The essential postulate of the closed commercial state is

that the state must guarantee everyone the right of existence.

"The purpose of human activity is to enable one to live; and

all who have been granted life by nature have the same claim

to this privilege. The division of rights must thus first be so

arranged that all may be able to exist. Live and let live !" 13

He does not confine himself to this postulate, but sets forth

as a desirable end an equal division of the means of subsistence

among all members of the industrial state. The legally regu-

lated state exists for the benefit of the individual.

Turning to Schelling, we find the dignity of each human

being again emphasized. "So conduct yourself that through

your action no rational being is made a mere object, but always

a cooperating subject."14

Again, "Ethics solves the problem of the absolute will in that

it makes the individual will identical with the general will ; the

science of law solves the problem in that it makes the general

will identical with the individual will. Were each to com-

pletely solve its respective problem, they would cease to be

opposed sciences. 15

Ahrems16 gets his idea of equality from the fact that every

human being is a creature of reason, and thus is so far above

the rest of creation that relatively speaking each man is equal.

"Through the infinite power and disposition of God, all men
are equal. Every man by possibility of endowment is humanity.

Every man should attempt to bring to even more complete

realization the idea and the ideal of humanity." He derives

law from the inner nature of man ; for law belongs to those

ideas or conceptions of the human consciousness that involves

obligation, and thus could not have been derived from

experience.

Karl Marx points out the distinction between society and

government. But "the goal of development would be the com-

13
Fichte, III Collected Works 402.

14
Schelling, Neue Deduktion, 345.

15
Schelling, Neue Deduktion, 72.

16
Naturrecht.
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plete unity of the State and Society." In place of a formal

legal equality there should be a material economic justice; and

this is possible only in that supreme and comprehensive social-

istically organized form of government which is called Society.

That justice can only be maintained by a complete control of

the individual by the group, would be his position.

The principles of economic materialism, and particularly of

socialism, drew the attention of central Europe to the ques-

tion whether, in fact, formal equality before the law resulted in

economic justice. There was much evidence that a rigid

adherence to a formal legal equality, and the unrestricted pur-

suit of commerce had resulted in the oppression and exploita-

tion by unscrupulous capitalists of the economically weaker

classes. The industrial laborer and the economically weaker

individual had become subject to the exactions of the stronger.

Social reform in the line of labor laws, insurance laws, etc.,

has followed. 17

"The State is society exercising coercion." 18 The external

quality of the law is force; its inner quality is its normalizing

power. Law makes for order and equality. The practical aim

of justice is to establish equality. Moreover, the aim of

material justice, that is, justice viewed primarily as the moral

duty of the legislator, is to establish inner or subjective equality,

the balance of merit and reward, or punishment and guilt. The

fundamental object of formal justice, which primarily means

law practically administered, is to establish outer equality, i.e.,

uniform application to all cases of an established rule of

action. But equality before the law is not an object in itself.

It is desirable only because such equality is a condition for the

welfare of society. The inner guaranty of justice is the sense

of right ; the outer guaranty is the administration of the law.

The purpose of law is to secure the conditions which society

demands. From the point of view of content, law is the form

in which the coercive power of the state attains and secures

the conditions requisite for the social life.

Let us turn briefly to Herbert Spencer as representative of

many who take the view of a mechanical application of "Strug-

gle for existence" to human kind. Masters and slaves are

necessary factors in political society. Neglecting the small no-

17Vide Bismarck's Messages, 1881 and 1883.

"Ihering (1818-1892) "Der Zweck im Recht." This is one of the

books recently translated by the American Law Schools Association.
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madic groups, class differentiations still persist and go back to

the beginnings of social life. A study of the "political forms

and forces" reveals three essential factors in the community ; a

small group of the powerful, a large group of the weak, and

one individual,—the chieftain, the ruler,—emerging by reason

of his superiority from the ranks of the powerful. "In its

primitive form political power is the feeling of the community

acting through an agency which it has either informally or for-

mally established."

Law, government, ethics, society are cultural phenomena

whose future is to increase human efficiency. The stronger

presupposes the weaker element
;
along with the powerful there

must always be the weaker. The weaker represents the waning

survivals from earlier stages.

Professor Giddings has given us an interesting account of his

idea of the relation of equality to democracy. 19

In a club where all are equal gentlemen, you have democracy.

You do not hear of despots or rings. If you had a group of

men who thought and felt alike and had equal brain power,

you could have a real democracy. If men are not equal, if

they do not think the same thoughts, and can not spontaneously

become like-minded
;
they will accept ring rule, for rule of

any kind is better than chaos. It does not matter if men are

of different creeds, different nationalities, etc., if it is agreed

that one creed or nationality is as good as another. But democ-

racy to succeed must have a homogeneous population. You can

not have a democracy unless you can have like-mindedness, unity

that comes from enlightenment, moral purposes, and ideals

that are alike. Social authority always tends to make human
beings conform to a type. There is a tendency to eliminate

those individuals who vary too much from the type.

Why does social authority want to make us alike? We can-

not do team work unless we have men substantially alike in

method and ideal. In higher civilizations we have standardiza-

tion and division of labor, putting into groups large forces that

are modalized. Heredity tends to make individuals alike in any

species, but there are always variations from the mode and from

these new species. But nature never gave us a set of equal

specimens in any species.

The interests of the race are contrary to the interests of the

individual. Society is only a means to an end, the development

"Lectures on Sociology, Princeton Graduate College, Dec, 1913.
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of human personality, and yet the safety of civilization is the

supreme principle to guide us in the formation of the concept

of justice. The idea of justice is not a priori, hut empirical,

it is a working problem of adjustment. The object is to extend

liberty and equality as far as we can without endangering

civilization. When there is no danger to civilization, people

can be given much "freedom to do as they like."

There is involved in all this, the proposition that equality in

the sense of likeness is necessary for democracy. If that

statement is true, American democracy stands on precarious

grounds. Also the proposition that there is a distinctly sub-

tractive relation between social authority and individual free-

dom, between the good of the group and the good of the

individual, that the least possible amount of social authority is

ideal. But if some social authority is good, it is good for the

individual, so we have a paradox.

Going through a long list of writers on political theory

from Plato to modern times, we observe the growth of a new
-conception of liberty (freedom) which it is the aim of law to

•carry out. Much has been written about political freedom, free-

dom to speak, write, meet, form associations, enter into con-

tracts—protection against internal pressure, and freedom to

•do as one likes. It may mean also the minimum amount of

interference compatible with each being able to do as he likes

;

regulations imposed upon all citizens in the interest of all. But

there is another conception which seems to strike a deeper

and more congenial response ; it is freedom for the develop-

ment of all human faculties, freedom not merely from violence

or tyranny and external pressure but freedom from the pressure

which checks, stunts and impoverishes the best in human nature
;

freedom which enables one to say, "We can do what we ought."

"Law is," says Kant, "the aggregate of the conditions under

which the arbitrary will of one individual may be combined

with that of another under a general inclusive law of

freedom."

As a simple example, take an undergraduate choosing a de-

partment of study. Under what circumstances does he choose

most freely? Not when he can capriciously take whatever he

likes, with little or no knowledge of the nature of the work he

chooses. Under these conditions he might find himself in a

position little designed to develop his faculties in the best pos-

sible way. But he is most free when he has been forced to
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take certain courses in all departments, so that he can form

a fair conception of himself pursuing minutely some one de-

partment. He then chooses with real freedom. So of reli-

gious freedom, we should have it in a higher degree if a young

man was forced to study various systems of religion with a view

to finding the one most congenial to his soul.

The principle is well stated by Durkheim: "II se trouve que

la liberte elle meme est le produit d'une reglementation. Loin

d'etre une sort d'antagonism de Taction sociale, elle en resulte.

Elle est si peu une propriete de Tetate de nature qu'elle est an

contraire une conquete de la societ sur la nature."20

If equality in any of its traditional senses, economic equality,

moral equality, equality of opportunity, equality before the law,

or even, equality of worth, is to be a principle involved in the

concept of justice and legal right; then freedom in the "do as

you please" sense would seem to need modification.

"Law may be defined as the combination of the wise and the

far seeing against the short sighted." Of course its end is the

good of the short sighted as well as the far seeing.

fi0 "De la Division du Travail Social," 433.
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CHAPTER IV

How We Know a Self

It is a general habit of our thought to assume that reality is

a finished total which it is for us to recognize and adjust our-

selves to as best we can without presuming to change its general

aspects ; that as knowers of reality, we can only be passive and

receptive, taking it as we find it in experience and in idea.

But are there not some regions of reality which are incom-

plete? Are we not endowed with wills only because there are

such regions, to which it is our occupation to give shape and

character? "In such regions the will-to-believe would seem

to be justified because it is no will-to-make-believe, but a

veritable will to create the truth in which we believe.'' What
I believe of my fellow men goes far to determine what my
fellow men really are. Believe men liars, and they appear

as such ; determine upon their goodness and they do not dis-

appoint your resolve. Your belief is not one that can ever be

refuted, for the characters of men are not finished parts of

reality
;
they are still being built, and your will is a factor in

the building. Where truth is thus waiting to be finished or de-

termined, the will may hold the deciding play.

In satisfying all social needs your own creative effort plays

a large part. You create your friends. The raw material is

of course a "given," but the spiritual quality friendship is not

a "given" for you. So the State is not a ready made "given."

Its reality is a live, growing, changing thing. Its character

depends on the combined resolves of many human wills.

Man's ideas would seem to be the most potent factors in

determining what his relations to his fellows are. The relation

of man to man is the relation of personality to personality.

Now a personality is an unfinished piece of reality. So the

relation is not a finished "given" on which we can look, and

then answer the questions are they equal, are they unequal, is

each one worth while, etc. But is always fair to ask the

questions ; what kind of a relation do we want, what kind of

equality would we care to have, as what would we like to know
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our fellow men, do we not want them to help us to do our will.

I propose the question then : How can we know another self,

and as what do we know him? We seem to have no organ of

perception by which we can know another self. Various argu-

ments have been proposed.

First, there is the argument from Analogy. I see you with a

body similar to mine, starting from the same kind of a germ

cell and developing in the same way. From this I infer that

you have the same kind of internal experience.

Second, Causation. We see behavior which cannot be ex-

plained on simple mechanical causes, and so we say there is a

mind back of it like ours. Conscious bodies move irregularly.

But so do some things in the cosmos.

Third, Teleological. The existence of mind is proved by the

pursuit of ends with a choice of means. But teleology always

has to be read into a system by the observer.

Fourth, we have the very important argument from Re-

sponse. I believe a thing living when it responds to a signal

from me. If we have argued with another and been refuted

and a new idea has ousted one of our old ones, we believe it

came from another mind.

Fifth, our knowledge of other minds is not intellectualistic

but moral. My knowledge is my acknowledgment. "If a

person wills to do the will he shall know the doctrine/' It is

an expression of duty. Because I have duty, I am a social

being. But why can I not say, I have duty, because I am a

social being?

None of these arguments is convincing. They all have a

presupposition. They all suppose the mind to be furnished in

advance with an idea of another mind. We are able to read

our signs as we do because we already expect them to mean
something. "Our world responds only in so far as we have

our net out, confident that other-mind will fill it with usable

furnishings for our thought." 21

Without an assumption of another mind no event could take

on the character of a response. Look at the "responses" of the

Oracles in primitive religions. Likewise how can we will, or

postulate, or acknowledge the fellow-man unless from previous

idea we know what to acknowledge ?

We are too much inclined to take our knowledge of physical

things as the type and ideal of all satisfactory knowledge. We
21 Dr. W. E. Hocking, "Meaning of God in Human Experience."
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explain our knowing of any object by a relation between object

and subject in which the object presumably produces some ef-

fect upon the subject, so naturally anything intrinsically subject

cannot become such an object. If the knowing relation is S : O,

then O must remain unknown and the relation S : O must be

unknown likewise. If knowledge is to be explained we must

have a triadic relation. Besides S and O there must be another

knower to be conscious of S : O or I can never be conscious of

myself as knower.

According to our ideal of the true nature of knowledge we
can hold any one of three horns of the following trilemma

:

"I. Knowledge of self is impossible. Because the thing

known is always other than the self which knows it.

"II. Knowledge of physical objects is impossible. Because

consciousness can contain nothing but experience stuff.

"III. Knowledge of social objects is impossible, for the ob-

ject of knowledge is always other than any subject."22

So it seems no more than fair to attempt to become clear as

to what kind of knowledge of other mind we should desire and

see if this ideal of knowledge really differs in principle from

the knowledge which we actually seem to have.

The physical world has always been known as a social thing.

A physical object is a thing that more than one mind can

experience at the same time. I am walking across the campus

and see a red streak across a white marble building. I rub my
eyes and look again and it is still there. I still doubt its ob-

jectivity until I ask several people whether they see it. It wrould

seem to be the feeling that others know them as we know
them which assures us of the objectivity of all physical things.

Now picture what you mean by another mind. Is it simply

S? You cannot conceive the mind as subject alone, as empty

spirit. It must be S with O. It must have objects in order that

you conceive it.

We care for character in another, but my character is only

"my way of response to the world's way of approach." It is a

method which my mind has worked out in dealing with objects,

physical objects, spiritual objects. The thing you care for is

another struggler with the stern resistance of natural objects.

What of the identity and unity of another mind? It is iden-

tical only in so far as its object—its world—is constant, reliable,

consistent. The quality of personality corresponds to the quality

22 W. E. Hocking, op cit.
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of resistance. Your other man is found by the events that take

place in his consciousness,—he is dated by the date of the time

process of the world he lives in. When we think of another

mind it is not associated with the body, but with the mind and

its objects ; we get the body notion later. Through time I seem

to catch a glimpse of other mind. We are all dated at once, you

and I and your body and my body. That is one thing that

seems to form a perfect medium between us.

What would it be like to have a direct experience of another

mind ? We would still want a physical world, want to hear the

other's voice, want to see his body. We are each in the other's

mind, for when I move this desk which is in your mind, I move
your mind. The physical world is not a barrier, for I alone

am nothing without an object, neither are you. Words are

not a barrier, for I must put my feelings in words to get them

myself.

So nature is a common object. Physical objects are always

the property of others also, never mine alone. Your object

never stops where your sight stops, your object is the whole

space, not a fragment.

If I have ever been in your space, I can not get out of it,

and if I were out of it, I could not get into it. The relation

of two spaces is non-spatial. If people are out of communica-

tion, they can never get in, and vice versa. There is no passage

from social to solitude. Individualism is a queer and modern

feeling. An individual per se could not be. The evolution of

consciousness is from sociability to solitude. Solitude is an

illusion. We do not need any "social contract" to explain why
men have come into groups.

I have an experience of human companionship, or I should

not have the idea of it. Experience is the only source from

which I could have obtained such an idea. The idea of another

mind can not be built up from ideas of physical or psychical

notions. It can not be an imaginative construction of parts.

I have never had a solitary experience of nature. I begin as a

social being and acquire a degree of power to be alone.

Now knowledge of others cannot be derived from self-know-

ledge by any extension, because the relation of others to myself

is uniquely different from anything that can exist within myself.

Since this is so, I am convinced that the idea I have of other

minds than my own refers me to experience. The idea means

what the experience means. The One Being whom I really
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know to exist because experience shows it to me is another

Mind whose consciousness takes in the whole of nature as mine

takes in part of nature. Wherever there appears to me a natural

physical object, I know I am in the presence of another Mind

who in that presence is communicating to me.

We must presuppose a knowledge of God in order to know
our fellow men. Every rational finite consciousness has as its

fundamental category of knowledge, knowledge of this Self

that is conscious of all.

When nature seems to you to be objective, real, independent

of you, following its own council, this interprets to you the

presence of God. When the outer world limits you, you feel

limited by God. A spacial figure can be limited only by space.

A self can be limited only by another self.

If A and B are independent, how is it that a change in A, as

Ax
, makes a change in B, as B y

. We can only explain the

law of cause and effect by joining A and B in another Being.

"Two conscious beings can communicate only if they already

have some known point in common, some object known by

each as object to both. If I have any genuine social exper-

ience at all, then at some point I do actually know the Other

Mind in its knowing—beyond any doubt or shifting of iden-

tity
;
beyond any possibility of error in the intentional character

of the experience—that is, in the address of the communication

to me." 23

It would seem then that personalities are significant to us

by the way in which they react upon their environment rather

than by any tests we have of the qualities of their bodies.

We may study the biology and physiology of a man, but the

results of this are not the controlling things by which we

know him, nor are they the significant things by which we can

judge his relations.

It is the self as it reacts upon its environment that we have

to study in order to determine whether men are alike. The

biologist studies the physical structure, but variations in the

physical structure have significance even to him only where

there is a corresponding variation in the reaction. The biolo-

gist has determined that corresponding to each chromosome of

a germ cell there is a certain unit hereditary characteristic in

the individual. Now the number of possible combinations

of these chromosomes in the cells of a given individual is 2 27
,

23 W. D. Hocking, op cit.
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so that the biologist feels pretty thoroughly convinced that

the chances of two individuals being alike are very slight.

Equality of human beings, in the sense of likeness, would seem

to be refuted by the biologists and psychologists.

I suppose that this "likeness" equality implies somehow

likeness in size. Now how do we measure the size of a man?
The most fundamentally distinguishing feature of a person

seems to be consciousness. We know him as consciousness

with content. So I suppose his size must be measured by the

content or extent of his consciousness. Ways of measuring

on the feeling side have been suggested by the Utilitarians,

especially Bentham. But the weight of authority would seem

to lie with those who hold that consciousness is non-spatial

and non-temporal. If this is so, it would not seem to be

amenable to the yard-stick.

So we would seem to be using a metaphor when we speak

of the extent or intensity of the content of consciousness, and

yet we do size up a man by what his consciousness contains

or reaches to. And we value men as interesting or uninterest-

ing according as their consciousness extends over fields not

covered by our own. If each one could cover the whole-of-

reality, all might be equal, but all would be gods and we would

have no use for each other or interest in each other.

The consciousness of each man can cover only a part of

reality. A division of labor is necessary. It is by virtue of

a unique part to cover that the individual is indispensable to

the harmony of the whole.

It would be a very uninteresting world if all were alike. If

the content of your consciousness was just like that of mine

;

I would have no use for yours, I would use my own. So we
want individuals to be unlike.

Now how about the question of equal value or equal worth ?

Can we say that a person, who is conscious of only a small

piece of mechanical labor over a loom and an almost as mechan-

ical process of eating and sleeping, is of equal value with a

Newton or a Shakespeare? If that is so, we have a queer

notion of value. Ordinarily value signifies the degree to

which the thing contributes to human satisfaction. It is

relative. But worth is absolute. We can say that each human
being has equal worth. Worth transcends value.

But an individual is not at any time a finished "given" and
always there is the possibility that his consciousness will ex-
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tend in such a way as to make a great contribution to civiliza-

tion. We can never know, because the genuinely new may
occur. Each creates. And by virtue of his creative power

each individual is of sacred worth. Worth not of a relative

kind, but on its own account. Even if his contribution is not

what we call great, it is his unique contribution, and so is

indispensible. Thus persons are to be distinguished from

things.
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CHAPTER V

A Principle of Political Obligation

In what possible sense, then, can we set up equality of

human beings as an ethical ideal which shall be a guiding

principle in political and social theory? What is the meaning

of self-government? And how are we going to justify democ-

racy which seems to have as one of its fundamental carollaries,

if not that all men are equal, at least that all men are equally

worth-while ?

In attacking these questions we shall first try to present

as briefly as possible the relation of the individual to the

organized social group as we conceive it.
24

The first revolts against political obligation were revolts

against the rulers, unwillingness to be subjected to external

authority. But when it was realized that men could not live

together without some kind of government, the idea of self-

government was hit upon. This in its early form easily justi-

fied itself by saying that the individual is simply one of the

community, and the community is therefore infallible in its

action affecting him. I am self-governed because I am a part

of the community which governs me, so how can I complain?

But this seems more self-contradictory than self-evident. How
shall we deal with this paradox of obligation ?

The paradox of Ethical Obligation starts from what is

accepted as a "self," and asks how it can exercise authority

or coercion over itself ; how a metaphor drawn from the

relations of some persons to others can find application within

what we take to be the limits of an individual mind.

The Paradox of Political Obligation starts from what is

accepted as authority or social coercion, and asks in what way
the term "self" derived from the individual mind can be appli-

cable at once to the agent and the one acted upon, in such

coercion exercised prima facie by some persons over others.

To many distinguished thinkers this paradox has seemed

24 This follows more or less closely the views of T. H. Green and

Bernard Bosanquet.
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unsolvable and law and government have seemed essentially

antagonistic to the self or the true- individuality of man; yet

they admit that a certain minimum of this antagonistic element

is necessary to the development of the rational self. Bentham
held that law is a necessary evil. So did Mill and others. These
men had a feeling that individuality was a something "given"

that was in its essential nature unrelated to society and should

be carefully fenced off from the forces of social impact.

When so fenced off or set in its own hexagon, the individual

was free. 25

The difficulty in these cases is in the idea of liberty. The
picture of perfect liberty which seems to be in the minds of

these men is a condition in which every man can follow his

own whim
;
then, seeing that this would be a condition of chaos

and no man could follow even his good impulses, they feel

bound to strike a compromise and say, we will subtract a little

liberty from each man in the interest of harmony, but it is a

sacrifice on the public altar, and each individual is really less

free because he has to come and live in society.

But a man is free when he is pursuing the end, the tcXos, the

Zweck, which he has built up for himself. Justice is a har-

mony of ends. The social end and the individual end have

never been entirely separated from each other. They are not

two separate given things to deal with and contrast. Man
never entered into society. But he first discovered himself as

a social being. The harmony of ends is always a working

problem of adjustment. To divide an individual into two

parts, his public self and his private self, makes the problem

too easy, while it leaves a feeling of antagonism between the

social interest and the individual interest.

Why do I not feel the sting of having given up something

for the good of the social group which I was sorry to part

with but felt somehow I must? First, because I have never

25
It is around this same idea that Mill's conception of equality

is built also. Each individual in his essential nature is born like every

other, a "tabula rasa." What he shall be depends entirely on his

environment and growth. It is for government in Mill's view to shield

'each of these blanks alike.

1 Dr. F. H. Giddings would seem to have this same idea of a sub-

jtractive relation ibetween the liberty of the individual and the interest

of society. He says that the working rule of justice requires that we
should extend "liberty and equality as far as we can without endan-

gering civilization."
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had any "thing" to give up. My ideal for myself, my notion

of my highest good, my tcXos, is always a problem, a theory,

which I am forever working out and formulating, sometimes ill

defined, sometimes better defined, sometimes almost uncon-

sciously formed, but I must have some kind of a theory of

myself to live on. The data which I find before me is partly

internal feelings which terminate and take shape in some kind

of "idea," and partly ideas which I find around me. These

feelings-turning-into-ideas are for the most part, perhaps

wholly, elicited, drawn into reality, by my contact with other

minds. Other-personality is the only sphere in which my
personality can express itself.

If this is the way in which I formulate my idea of my own
highest good (and I am most free and feel myself most free

when I am pursuing that), will not its content be very inti-

mately associated with the content of the highest good of the

group? Every consideration must take into account my rela-

tion to others.

We must never think of the problem of the harmony of ends,

the end of the social group, as all worked out and finished, any

more than an individual's whole purpose is perfectly defined

as to content. For each of us is an unfinished piece of reality,

and so is the state. We can only have some general leading

principles to serve as guides and criteria, as in the develop-

ment of a hypothesis. The hypothesis tends to systematize

the data and to render it an articulate whole, and the data at the

same time tend to correct and perfect the hypothesis.

What is the meaning then of this feeling of coercion, which

one has, in the ethical sphere, of obedience to moral law which

seems to be self imposed, and, in the political sphere, of obed-

ience to the law of the state which, while called self-government

in a democracy, really seems to be imposed from without? Are

freedom and law incompatible, or is there meaning to Rous-

seau's phrase "forced to be free"? A man is most free and

really feels most free in the truest sense not when he is acting

by momentary caprice, but when he is striving to express

himself according to the end which he has created for himself.

Law and ethics are not ends in themselves but have a purpose

(act as a means) to the truest and best expression of the per-

sonality. The principles of conduct which I set for myself

and which the praise or scorn of my fellow men help me to

live by, only coerce me to do what I know in my better
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moments is best for me. The unity of the individual self is

just as hard a problem psychologically as the unity of selves

in society. My real self, my unity, is my best self. There

are not two selves warring against each other within the same

being, one spiritual and one material as Christian theology

tends to teach, or one reason, the other passion, as Stoicism

teaches ; but we know that there is a real unity to the self which

is a harmonious blending in "idea" of all the inner feelings

which push out in us. The problem of blending these har-

moniously is never a solved problem. Its solution would be

an answer to the question what makes a man a man.

It makes the problem too easy to pick out one characteristic

and say that a man is a man when he conforms to that as an

ideal, like, for example, the Stoics did, in saying that a man is

a man when he is never swerved by emotion to the right hand

nor to the left, when his reason is in absolute control. As I

build a theory of myself and work out my ideal, as I seek how
to express myself, I must not light upon one phase of the im-

pulses that move me and subordinate all others, but I must

try to deal with all and get a harmony of the whole. The word

coerce might be applied to my real self, when it is pushing

the seamy side of my disposition into line.

From one point of view there is an eminently enlightening

analogy between the problem of finding the real in the appar-

ently diverse elements of the individual self, and of finding

the real or the unity in the apparently diverse elements of the

social self. From another point of view the two problems are

one and the same.

They are one problem from the point of view that each in-

dividual in working out his highest good always does so as a

member of an articulate whole. He never has been an isolated

being and he has never felt himself such. He realizes that

his moral and intellectual faculties could not develop, and he

could not rise above, the brute without association with his

fellows. In fact his fellow creatures are a part of his self-

hood, material which he is to take into account in framing his

end. He may have this feeling of coercion from a will out-

side himself, but does that mean something different from the

feeling of coercion of one part of the self over another?

This coercion takes on a different character only when the

individual feels that he is forced to be or do something which

is contrary to his best idea of himself, only when the social or-
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ganization falls short of representing a harmony of ends. It

is admitted that this harmony of ends is not an easy thing to

attain in a social organization. What we contend for is that

this is the point of view from which to work on the problem.

The manner in which our ideal shall be attained is the prob-

lem which we are always working on. It is never a finished

thing so long as men are alive and progressing. The reason

is that we have a teleological system and not a system of given

dead data, concerning which we can construct a theory always

binding.

The thing that we want to get away from is the theory that

an individual per se exists ; that he has a self partly public,

partly private ; that he gives up a certain amount of liberty in

order to buy back a certain amount of security in return. The

relation of the individual to society is not subtractive. A social

ideal is to serve as a criterion of justice through law. Nor is

law the only element which is to serve in maintaining this

social ideal Ethics, religion, custom are vital factors. We
are not to start with freedom, or with equality, or with happi-

ness as a fundamental conception from which to deduce just

rules. We are to start with a social ideal that is to be built

up from more than one point of view. Under this theory,

justice will be as much in the administration of law as in the

rules of law themselves.

Considering the case as an analogy we have the old prob-

lem of one and the many which is dealt with elsewhere.26

This harmony-of-ends theory is going to give an organic

view of society, but not necessarily one in which the Mediaeval

metaphor of an animal is applicable, i.e., not necessarily an hier-

archy. The end of every individual is to be recognized as of

absolute worth. Dante's figure of a constellation is probably

better. It is no less a constellation because each star has its

individual brightness.

One might consider life as a great symphony. Each indi-

vidual human being is equally indispensable in the great sym-

phony of life. It is not by virtue of being alike that each is

necessary, but because of the uniqueness of each. It is because

each human is induplicable that his loss would make a differ-

ence. Each has his unique note to put in, his unique personality

to express, and without it the symphony is imperfect. The
group is organic in the sense that the interrelation of part to

part penetrates the whole mass.
29 Vide Chapter IV supra.
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What have been some of the defects in the organic views

of the past that cause our revolt against them? First, excellence

in the exercise of some one faculty was made the base. For

Plato, the great worth-while man was the thinker. Others must

hold the ladder while the thinker does real things. Another

says that the real man is the soldier. One type is taken as

ideal. In the Renaissance, the artist was the man. The art

atmosphere, which is the glory of man, justifies the tyrant. At

other times a man who can compel the supernatural beings

to obey the will of man is the real man. Wherever you get

the idea that there is just one faculty that counts, you get a

certain kind of pride, intellectual, ecclesiastic, etc.

Every organic system of the past has given one thing a

superior place and made all the rest of human lives worthless

in themselves and only used to set free the real man to pursue

the real end. The rest of mankind is a means to an end. The
weaker must hold the ladder for those who can do the one

great thing that all want done.

But each soul has some real thing to give. No one organ is

subservient to another. Each spiritual being counts as an end

and not merely as a means.

Science and art and practice must be mingled in each man,

only in different proportions. The greatest thing in life is

to produce spiritual harmony; retroactive influence between

spirits. Every life is dignified and has its significance in the

amount that its work relates in stimulating the work of others.

Your total personality must react in this way and is involved

in your function.

When a man of culture, education, accomplishment is put

beside a man who digs ditches, what kind of a feeling will

elicit mutual respect? If there is the feeling that the cultured

man has all that the laborer has plus a lot of things added by his

higher life, there results envy on one side and perhaps pity

on the other. But if there is a feeling that each has some-

thing that the other has not, that there are feelings and

thoughts unique to each, a mutual respect is possible and

probable. There is a something that forms a common between

them, but each is a centre of reality in that common.

How can I get from myself to the other fellow? W'hat is

it that joins us and makes us "of a piece"? The first glimpse

we have of anything that is common between us all is time.

We all are dated alike. Every human creature shares this

moment with me.

44



But can we not get closer than that? Is there no other

road over to the other self? Why, when I move this chair,

which you are gazing upon, I move your mind, because this

chair is in your mind. Is not then the whole world of things

the bridge which joins our consciousnesses?

Now each man plays upon the world of things in a little

different way, each sets up a little centre of movement of

his own. But when we think what real chaos would mean,

is it not wonderful with what harmony all these movements

take place? We do respect each human as a worth-while one

in nearly every case. Look what regard we have for the

feeling and thoughts of perfect strangers as we move about.

Is there a Director of the whole orchestra that keeps the

harmony so nearly perfect? It is wonderfully smooth for a

chance combination.

Now let us change our figure, and consider our intel-

lectual efforts to formulate our relations. This time I want

to take a metaphor from Mathematics. Take an integral like/dx '

/ The human mind has never yet discovered
V7 I — x°

a method for directly integrating this function, and then

drawing the curve. But that does not mean that we can do

nothing with it, can form no conception of the nature of the

curve, nor that we cannot use our results in practice. The
function is first expanded into a series, the number of terms

of which is infinite. Each of these terms is an expression

that can be integrated. Take the integral of each of these,

an infinite number of terms, and the sum would give the exact

curve. Of course the whole number of terms in the series can-

not be worked out ; but for practical purposes, if the series is

convergent, as this is, a few of the terms will give a curve nearly

like the real one sought. If you wish it closer, take more

terms. Each new term you add changes a little the whole

curve.

/dx
.

,
represent the Whole-

V I
— xa

of-Reality. The series in the process of expansion represents

the state of our knowledge. The tentative curve that we
construct is the guide that keeps us going nearly right. Now
and then a great mind comes along and adds a new term to

the series and the whole curve is gradually adjusted again.

Sometimes a man discovers a new term and is so amazed by

his finding, that throwing away the old he constructs the
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universe from his one term. He is a radical reformer. But as

time moves on his truth is gradually merged with the whole.

Applying the metaphor more particularly to our problem,

each term of the series is created by man, but it is created ac-

cording to rational principles, the rules of thought ; and the

external reality (the unintegrable expression), while not

grasped in its fullness, determines to a great extent the order

of creation. After a few terms are worked out, we draw a

curve to use for the time being, that is, we establish a govern-

ment and pass laws. But we do not or should not rest in this

as though all were finished and we could rest on the internal

system of law. We should and do go on working out more

and more new terms. Now either the curve is readjusted (i.e.,

changes are made in government and law) gradually as new
terms are worked out ; or we rest for a long time on a curve

once worked out, and gather many new terms before an, ad-

justment takes place. In this case the adjustment looks like an

upheaval and an entire change in character from the old curve.

On careful examination, however, we will find many of the

old tendencies left. The curve which would be represented

(remember a change takes place throughout the entire curve

when one new term is added) by the series, including terms

worked out since an adjustment, or at any rate not used in the

curve representing established law, would stand for my own
idea of a possible "Natural Law" or may be better "Ideal

Law" or "Richtiges Recht."

The difficulty with the whole metaphor is that there seems

to be an assumption that no errors are made in working out the

terms. On the other hand, is error the right word to use for

created things? It may be some of the things created do not

appeal to all of us as the most valuable possible.

4.
2

*

4* 6S^>~ ' '

' ]
m^lt a ^so ^e use<^ t0 rePresent my

idea of the "Self" The f
dx

at any time is not
J vi — x

5

comprehensible for it is really not finished. But this myster-

ious something acts as a creative centre. However it is not

causally, but functionally related to the 2 side. The curve that

we see made at any time is built up on partial data and never

represents the true "Self" in its infinite fullness.
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CHAPTER VI

Suggestions from John C. Calhoun

"What is that constitution or law of our nature, without

which government would not exist, and with which its existence

is necessary?"

In answering this, Calhoun makes three fundamental assump-

tions about the nature of man. First, man is so constituted

as to be a social being. His inclinations and wants impel him

to association and he has never been found isolated. His moral

and intellectual faculties could not develop, nor could he rise

above the brute without association with his fellows. Social

seems to mean more than gregarious to Calhoun, though he

does not go deeply into the meaning of "man in relation."

Second, while the social state is absolutely necessary, it cannot

exist without government. Every society has some kind of

a government, that serves to protect it and facilitate it in at-

taining its end. Third, while man is created for the social

state, and is accordingly so formed as to feel what affects

others, as well as what affects himself, he is, at the same time,

so constituted as to feel more intensely what affects him di-

rectly than what affects him indirectly through others. He
feels that the problem of government would be more diffi-

cult if the social feelings were the stronger. Calhoun ob-

serves that these phenomena of our nature are as unquestion-

able as the law of gravitation.

This stronger feeling and affection of individuals for them-

selves combined with a feebler and subordinate feeling for

others seems necessary to preservation in beings of limited

reason and faculties. If it were not so, all individuality would

be lost, and boundless and remediless disorders would ensue.

Each, intensely participating in all the conflicting emotions of

those around him, which he could neither properly understand

nor manage, would forget himself, and that poor uncared-for

self would be swallowed up and lost.

But, as man's nature really is, when the test comes, each man
is willing to sacrifice the interests of others for his own. This
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gives rise to the tendency toward a universal state of conflict

between individual and individual, accompanied by the con-

nected passions of suspicion, jealousy, anger and revenge,— fol-

lowed by insolence, fraud and cruelty; and, if not prevented by

some controlling power, ending in a state of universal discord,

and destruction of the social state and the ends for which it

is ordained.

"The object of society is primary,—to preserve and protect

our race,—that of government secondary,—to preserve and

protect society."

Government is the seat of this necessary controlling power.

It is natural for those who exercise power and those subject

to power to be in conflict. The same nature which makes rulers

oppress regardless of the objects of government, makes the

ruled resist, especially if they can do so peaceably. Calhoun

says, give them the means of peaceable resistance, then com-

promise will occur and produce a relatively harmonious

condition.

Calhoun finds difficulty in the meaning of the equality of man.

He says that in many men's minds liberty and equality are

so intimately united, that liberty cannot be perfect without

perfect equality. "But," says he, "to make equality of condition

essential to liberty is to destroy either liberty or progress." In-

equality of condition, while it is a necessary consequence of

liberty, is at the same time indispensable to progress. The
mainspring of progress is the desire of individuals to better

their condition. In aid of progress then the government must

leave individuals free to exert themselves in the manner they

deem best for that purpose. This is the "let alone" policy. But

as individuals differ greatly from one another in intelligence,

sagacity, energy, perseverance, skill, habits of industry and

economy, physical power, position and opportunity, the neces-

sary effect of leaving all free to exert themselves to better their

condition must be an increasing inequality between them. The
only means of preventing this would seem to be to either

restrict the exertions of the better endowed—which destroys

liberty—or to deprive them of the fruits of their exertions

—

which destroys progress.

"This great error has its origin in the prevalent opinion that

all men are born free and equal, than which nothing can be

more unfounded and false." It is contrary to universal obser-

vation. Men are not born, babies are born ; and if they are
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alike— (smooth faced, helpless) when born, that is no sign

they will remain alike. The idea is confounded with the doc-

trine that all men are free and equal in a state of nature.

But men were never in a pre-social state, living isolated lives.

That is not man's nature, but just contrary to it. It is of all

conceivable states the most opposed to his nature, most repug-

nant to his feelings and most incompatible with his wants.

Men are born rather in the social and political state ; and

instead of being born free and equal, are born subject, not only

to parental authority, but to the laws and institutions of the

country where born.

If men are not equal in condition and endowments, let us take

account of that fact in building our political institutions. Men
will naturally fall into groups, each with its own set of interests.

And Calhoun's suggestion is a government by an amalgamation

and compromise of these conflicting interests.

Calhoun seems to have made little attempt to get under the

idea of equality and see what the propounders of it were think-

ing about. There seems to be in it the individualist's idea of

each man as an end in himself, combined with the utilitarian

hedonist's view that that end is the pleasure of the individual,

the idea of the greatest possible preponderance of pleasant

sensations over painful ones for the greatest possible number of

people. All are equal in an innate right to pursue happiness.

Calhoun did not favor the idea that every man comes into the

world with a bundle of inalienable rights under his arm. The
individual and society are but different aspects of the same

entity, some kind of an organization. Public and private life

and morals are so closely allied that they cannot be distin-

guished and set out as separate things. Man must live in

society, but in society he is in inevitable conflict. Government

is the power which preserves society in its tendency to con-

flict. But government has the same tendency to be in conflict

with the governed. It must have power enough to maintain

itself, yet with that much power it has a great tendency to

oppress. So Constitution is to preserve government. God
ordained society and government, but man's wisdom must be

relied upon to perfect Constitution. Shifting power from the

one, or the few, to the whole group of citizens does not make
it any the less power, or less liable to be ill used.

Such an organism as will furnish the means by which re-

sistence may be systematically and peaceably made on the part
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of the ruled to the oppression and abuse of power on the part

of the rulers, is the first and indispensable step toward form-

ing a constitutional government.

In this the right of suffrage is fundamental. But the mere

giving the vote does not solve the problem. Charles Sumner's

statement that "the ballot is a horn of abundance, from it flow

rights of all kinds, corn, cotton and rice," does not appeal to

Calhoun. The straight application of the ballot, i.e., the at-

tempt to take the sense of the community by a mere numerical

majority, is based on the assumption that all individuals are

alike, as so many pebbles
;
they may be of different sizes, but at

least all have the same instincts and the same interests. To
Calhoun this is all wrong. On the contrary their nature is to

be in conflict. To bring harmony out of this and to preserve

the rights of all, Calhoun suggests that we should have gov-

ernment by a "concurrent majority." His idea is that the

government should take the sense of each natural group of

like interests, and that these groups by compromise should agree

upon policies good for the whole. He is not willing that the

sense of the majority of the groups should be binding on all,

but that each group should have a veto power on the action

of the whole. A compromise that is agreeable to every group

would be the only kind of measure that could go through. He
admits that this is difficult, but cites the common law jury

system to show that it is workable. This invests each interest

with the power of protecting itself. It is this negative that

forms the constitution. The principle in constitutional gov-

ernments is compromise—in absolute governments force.

"When something must be done, and it can only be done by the

united consent of all ; the necessity of the case will force a

compromise,—concession would cease to be called a sacrifice,

would become a free will offering on the altar of country and

lose the name of compromise."

The inevitable result of the theory of a numerical majority

is two large parties constantly at war with each other, one

oppressing the other, and men making the promotion of the

interests of party more important than the interests of the

whole community. The division between the North and South

on the tariff problem and the slave problem was in his mind.

"The, power of taxation can be used by one portion of the

community so as to enrich them, while it impoverishes another

portion." So of other governmental powers.
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The numerical majority is often regarded as identical with

the people. The greater part is thought of as the whole. The

rights, powers, and immunities of the whole people, even the

sovereign authoritiy to make or break governments is attributed

to the greater part. Some regard the restrictions which or-

ganism imposes on the will of the majority as restrictions on

the will of the people and so wrongful because undemocratic.

Their conception of democracy is wrong.

A written constitution defining limits of action is not of

itself a sufficient restraint.

Pure democracy is not a thing that has ever worked. Pop-

ular governments in general considered historically have not

worked well. It is a big problem.

The suggestion that Calhoun makes of representation by

interests has drawn some serious comment. He was probably

thinking of the scheme we have in America, groups of like

interest being marked of! by geographical boundaries. And he

was especially convinced that the right of one group to nullify

the action of the majority was essential. Of course the ques-

tion as to how much of one's own will must be given up to the

will of the majority is a perennial one in every organization.

The suggestion is made that citizens should be divided into

groups according to their economic interests and life interests

without regard to territory, and that each of such groups should

be represented in the government. Some territorial lines might

need to be put in on the principle that it is desirable that voters

should know their representative and that representatives

should know their backers. Each representative would then

lend the atmosphere of his own kind of men to the government

and by an amalgation of all these, the things common to all, on

which there must be uniform or national legislation, would

seem to be best taken care of for the common good of all. On
the other hand each interest would have its own set of unique

problems, and these would be taken care of by a local govern-

ment of that interest. National organizations, growing out of

local organizations, which are beginning to play such a part

in the various forms of industries might be considered the un-

conscious embryo of some such system. These organizations,

as parts of the government, would tend, in their national groups

to take the place of our states, and in their local groups the

place of our various municipal corporations.

Our present system of township or city, county, state, nation
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is simply the unconscious growth from a period when agri-

culture was the only industry of importance. Cities are a

troublesome variation from type, and the problem of their gov-

ernment is not at all worked out. In view of the tremendous

change in the economic character of our people, there may be

food for thought here.
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CHAPTER VII

"RlCHTIGES RECHT"

Throughout the history of legal philosophy there has been a

constant or often renewed attempt to revive in a new form the

conception of a natural law, of a "Richtiges Recht," of a law

to which legislation may or may not conform. There may be

meant by it "natural laws favoring the interest of the race"

(Ratzenhofer). They may speak of such a law as a theoreti-

cally just law under empirically conditioned circumstances

—

"A natural law with a variable content" (Stammler). They

may say, "What is conformable to natural law represents the

absolutely desirable" (Ratzenhofer). They may have us view

"the necessary factors" in law as opposed to the accidental

(Brentano). They may say with Schopenhauer; "The con-

ceptions, wrong and right, as equivalent to injury and non-

injury, are obviously independent of positive legislation and

antecedent to it. There thus exists a pure ethical or natural law

and a pure science of law independent from all statutes."

Many agree in believing in a "lex naturalis" of some sort.

But hardly anyone supposes that there is a "lex aeterna et

universa" in the sense that certain laws are found everywhere

and at all times; history and ethnological inquiries dispose of

that assumption. Nor is it possible to evolve a system of law

a priori from a few principles, as jurists of the seventeenth and

eighteenth centuries conceived. Criticising the shortcomings

of Pufendorf's system. Leibnitz remarks that he would like

to see a work in which would be found luminous and fruitful

definitions; in which the conclusions would be deduced from

certain principles, logically and consecutively ; in which the

foundation of all actions and all proper exceptions would be

established in an orderly fashion, nothing being forgotten

which would be needed to enable those beginning the study

of natural law to supply for themselves any omitted details and

to decide by rules and principles all questions that present

themselves. Few hope that this can be realized.

But it is true that at all times there exists a sense of justice
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which approves some kinds of legislation and condemns others.

That sense of justice is clearer and more exigent in some

societies than in others. "Just" and "unjust" are ambiguous

words. They may mean no more than giving what the law

awards. They may be used with a peculiar meaning in a

theocratic state of society. But there is a sense in which

justice is understood by all and at all times. I quote from

Riimelin, "it [justice] is a universal critic ; it makes increasing

demands. Not content with justitia as understood by the

Roman law, which only sought to preserve to each his own,

it strives that the rights and benefits which each should have

accord to his merits." The symbol of justice in legal art

through the ages has been the balanced scales.

The problem would seem to present itself in this way.

The detail of law certainly changes with changing civilization.

Now can law be the touchstone or guide and critic of law

itself, or must we have something logically prior to law? It

seems to me that right here we have one valid criticism of

much of our American legal thinking. It takes decisions after

they have occurred and proceeds to deduce a principle, then

bases further law on this principle alone, taking great care not

to go outside of the field of law for criteria. Certain of the

legal principles which are the more hallowed by time become

for the lawyer the sole principles of ethics, and form the

content which gives the direction to the "sense of justice."

The lawyer forgets that they might have originated as other

than ethical principles.

We have involved in the concept of justice a problem

exactly analogous to the ethical and the aesthetical problems.

A man has a certain spontaneous response of satisfaction in

the presence of the beautiful, in the presence of the good, and

in the presence of the just. Are these responses merely in-

tuitional and so entirely subjective? Are they just the mode

of activity of the rational self? Should justice (equity) be

measured by the length of the Chancellor's foot? Or is it

possible to institutionalize and objectify the responses? In

fact does not the very response itself date back and get its

stability and reliability in institution?

"The beautiful" may be a category of the "practical reason,"

if you wish to state it that way. But if it is to have content,

when we come to decide what concrete objects are beautiful,

it seems doubtful that all will respond alike just from instinct.
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The aesthetic push hardens into idea, and there is an internal

striving to create according to the idea. Violence of aesthetic

response is contagious, so that whole communities, whole civi-

lizations come to admire certain specific works of art. Thus

artistic forms become institutionalized, take on a degree of

permanence over given areas and over long periods of time.

As to what particular forms are beautiful is no more a wholly

internal matter than it is a wholly external matter. The

institutional forms help to educate (draw out) the appreciation

and the instinct to create of particular individuals, while indi-

viduals at the same time tend to help build the institutions.

''Every man as he likes" is a feeble analysis of the art feeling.

The inertia of "what is" gives continuity and worth to the

world of art. Sporadic variations (our futurists and post-

impressionists) appeal but for a moment, leaving but a very

slight trace of ever having lived.

On what do we feel that we rely as a touchstone in the

development and growth of art? Is it institutional art alone?

No, for this would leave no room for the genuinely new, and

the genuinely new does occur. It is then on the sense of the

beautiful, developed from both internal and external sources.

It seems to me that this is about what can be said in regard

to the sense of justice. Law is the sense of justice institu-

tionalized. But the sense of justice is still a live thing, and

legal institutions are not dead things though relatively inert.

The sense of justice draws most of its content from institution.

Whether a certain act seems fair depends largely on the

thought habit of the judge passing on it. But it does not depend

solely on this. There is a constant striving for better adjust-

ments and fairer arrangements.

Does or should the sense of justice draw on any other insti-

tutions than law proper for content? It seems to me that

ethics is a very valid source for the education of the sense of

justice. And the study of ethical systems should be an impor-

tant part of every lawyer's training and education. Law is one

of the means for maintaining the worth-while things of life.

Our methods of incisive division of intellectual work tend too

much to leave all law (except sarcastic criticism) to the law-

yers, and all ethics to ethical thinkers. We need an "ideal

law" which shall draw inspiration from all institutions of life

that have anything to do with the question as to what makes a

man a man. Actual legislation and administration shall then

have guiding principles.
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In this system of "natural law" there will be no such thing as

a "natural right" in Rousseau's sense, nothing to which one can

say he has an absolute right. But there will be ideals of right

towards which we shall try to make our system of actual law

help us. We shall try to make men more free in a sense

of freedom which we value most highly, not because men were

born free. We shall try to make men more equal in a sense

in which we value equality most highly, not because men are

born equal, or because they have an absolute right to equality,

and we know what kind of equality that is by instinct. It is

the meaning of equality that is our most difficult problem. It is

the kind of equality that we would like to have that is our

difficult subject of study.
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CHAPTER VIII

Conclusion

We have found that American Law has a philosophy. That

philosophy finds on the one hand "given legal personalities,"

on the other hand the State. The groups intervening between

the individual and the State are not of the same species as the

State, but rather of the same species as the individual. These

"legal personalities" have certain innate and inalienable rights,

rights which transcend any system of law, but which it is the

purpose of the state to protect. Among these is the right to

equality. Surreptitiously the equality of selves is assumed as

a given fact, and this fact must be sacredly respected by law. We
have examined the doctrine of Natural Rights and concluded

that it is based on two fundamental errors. First, that an

individual person can ever exist as a given reality apart from

society, and with this, second, that the idea of "right" has

any meaning apart from some conception of a system of law.

We have tried to make a more specific examination of the

idea of equality, looking briefly at its meaning in many thought

systems of the past. We conclude that there is no natural right

to equality and discard the "pebble theory" of democracy. We
ask for a new definition of equality in the administration of

law, one based on the intrinsic differences rather than like-

nesses of human beings, one which recognizes the equal worth-

whileness of each human. Each man is equally indispensable in

the great symphony of life. There is no subtractive relation

between individual good and the good of society. The terms

egoism and altruism come from a wrong analysis of the moral

problem. The social whole, the State, is composed not of indiv-

iduals but of groups in which individuals belong to more

than one group. Law and government are not an end in

themselves but have a social end. That end is the good not

of the "individual isolated," but of the "individual in relation."

Calhoun gives us a hint for a new method of voting, viz.,

representation by interest, the purpose of which is a more

harmonious articulation of the whole group. The paradox of
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Rousseau, "forced to be free," has a meaning for us. "Free-

dom" means something different from "doing as you please."

We believe in the possibility of a separate discipline, call it

"ideal law" or "natural law," whose aim shall be to gather the

elements which should enter into the creation of law, from all

possible phases of life and of institutions, and, systematizing

these under general principles of philosophy and ethics, con-

sciously to develop a region of thought which can serve as a

touchstone for the gradual reform and readjustment of law to

the life of the people. Law should be more conscious of itself

as a tool for human ends.
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