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STATEMENT OF QUESTION PRESENTED 

Did the prosecuting attorney's discourse on pick- 

pocket procedure during his closing argument to the jury 

constitute reversible error where the Court during trial 

had systematically refused to admit any evidence concerning 

such procedure? 
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JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of conviction, 

following a verdict of guilty, on one count of robbery in 

violation of §22-2901, D. C. Code, as alleged in an indict- 

ment filed April 27, 1964. The United States District Court 

for the District of Columbia had jurisdiction under §§11-305, 

11-306, and 24-401, D. C. Code. 

The judgment of conviction was entered and a sent- 

ence of two (2) to six (6) years imprisonment was imposed on 

June 26, 1964. At sentencing appellant noted his appeal, 

and on June 30, 1964 thetrial judge ordered that appellant 

be authorized to proceed on appeal without prepayment of 

costs. This Court has jurisdiction under 20 U.S.C.A., 

§§1291, 1294 and 1915, and Rule 37, Federal Rules of Crim- 

inal Procedure. 



STATEMENT OF THE CASE 

A. Indictment and Trial: 

In Criminal Action No. 372-64 in the United States 

District Court for the District of Columbia, appellant was 

indicted April 27, 1964 on one count of robbery. This 

indictment alleged that on or about March 10, 1964 within the 

District of Columbia, appellant, "by force and violence and 

against resistance and by sudden and stealthy seizure and 

snatching and by putting in fear, stole and took from the 

person and from the immediate actual possession of Elizabeth 

Minter, property of Elizabeth Minter, of the value of about 

$13.00, consisting of one wallet of the value of $1.00 and 

$12.00 in money. * 

After appellant's motion for leave to proceed with- 

out prepayment of costs was granted, appellant stood trial by 

jury on June 16 and June 17, 1964. The Government's witnesses 

consisted of the complainant, Elizabeth Minter, and two police 

officers. Miss Minter during her testimony (Transcript, pp. 

10-25) described what essentially was a pickpocket offense. 

According to her she had been about to board a bus when she 

was jostled by an unidentified man -- not the appellant -- 

who uttered the words, "Get it, man” (Transcript, p. 12). 

At this point Miss Minter looked down and saw that her 

pocketbook was open. She then turned around and saw "a 

fellow", whom Miss Minter identified as appellant, walking 
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away with what she testified was her wallet in his pocket 

(Transcript pp. 12- 16). Miss Minter's perspicacity in identi- 

fying this wallet was remarkable since its only identifiable 

characteristic was that it was black (Transcript, p. 13). 

Detective Crisman Frederick Preston, Homicide 

Squad, Metropolitan Police Department, then testified that 

he arrested the appellant shortly after the time of the al- 

leged offense in the vicinity of the place where the alleged 

offense occurred, pursuant to a radio alert for "a Negro 

male, twenty to twenty-three years, five ten, medium build, 

wearing a red sweater, tan trench coat", the description 

given by Miss Minter (Transcript, p- 27). Although both 

Miss Minter and Detective Preston identified appellant as 

(1) the person who had carried Miss Minter's wallet away from 

the scene of the alleged offense and (2) the person that 

was arrested shortly thereafter in the vicinity of the alleged 

offense, Miss Minter's wallet was never produced in evidence. 

Detective Preston specifically testified that appellant was 

searched at the time of his arrest and did not have Miss 

Minter's wallet in his possession when he was arrested 

(Transcript, P. 32). Indeed Miss Minter later received her 

wallet back in the mail - obviously from someone other than 

the appellant (Transcript, p. 37). 

Appellant steadfastly denied his guilt: at the time 

of his arrest (Transcript, P. 33), during subsequent police 

interrogation (Transcript, P. 36), and at trial - during 
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which appellant testified in his own defense (franscript, pp. 

45-61). Although appellant admitted his arrest, as alleged, 

he stated that he had been proceeding at that time from the 

home of his cousin, Minnie Beatrice Johnson, to his mother's 

home. Appellant's testimony was corroborated by Mrs. Johnson 

(Transcript, pp. 61-67). 

B. Prosecution!s Unsuccessful Attempt to Introduce Evidence 

icipociet Procedure: 

In order to strengthen its case the Government pro- 

duced at trial Detective Sergeant Robert A. Eldridge, Robbery 

Squad, Metropolitan Police Department (Transcript, Pp. 34). 

The only apparent purpose of Sergeant Eldridge's appearance 

was to provide expert testimony on pickpocket procedure. In 

order to establish Sergeant Eldridge's expert qualifications 

in pickpocket procedure the prosecuting attorney first estab- 

lished that Sergeant Eldridge had been a member of the Robbery 

Squad for approximately eight years and was considered to be 

a specialist on picipocket crimes including, "pickpockets 

taking place as people board buses and things like that", 

and further including, "not only pockets of men's trousers, 

but purses of women.” (Transcript, p. 35). 

After Sergeant Eldridge had given certain testimony 

concerning an interview with the appellant, the following ex- 

change occurred among the prosecuting attorney, Sergeant 

Eldridge, defense counsel, and the Court (Transcript, pp. 

37-38): 



me 

Squad, particularly in connection with your 

specialty there, and that is pocketbook snatch- 

ing, confidence games, have you had occasion > 

to investigate pocketbook snatchings -- that 

is, the taking of wallets from women on busses ? 

was forbidden by the Court to introduce an 

ever concerning “the modus operandi of pickpockets” (Trans- 

cript, Pp. 44), At no time during presentation of evidence 

"9 Now, sir, in your work on the Robbery 

A Yes, I have had occasion to study the 

mode of operation and how it is done. 

Q Sir, would it be fair to say that you 

have studied hundreds -- or have investigated 

hundreds of such snatchings? 

A Most certainly, sir. 

Q In addition, sir, you have studied 

the modus operandi of this crime? 

A TI have. 

Q Now, could you describe for us, sir, 

based on your special Knowledge, the general | 

operation of a pocketbook snatching? 

MR, MOULTRIE: I object. 

THE COURT: I sustain the objection. 

BY MR. SIDMAN: 

Q I will ask you this, officer. 

Is it unusual in pocketbook snatchings 

for the stolen property, that is, the wallet 

or money, to be immediately transferred to a 

third person? 

MR. MOULTRIE: I object. 

THE COURT: Isustain the objection. 

MR. SIDMAN: Nothing else, Your Honor." 

Thereafter during t 
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by either prosecution or defense was any testimony or evidence 

whatsoever admitted! into trial as to the normal procedure 

employed by pickpockets in accomplishing crimes such as the 

one with which the appellant was charged. 

C. Prosecuti Attorney's Discourse on Pickpocket Procedure 

during Closing Argument : 

Despite the trial court's systematic exclusion of 

any testimony as to general picipocket procedure, the prose- 

cuting attorney during his closing argument, nevertheless saw 

fit to discourse at length on this subject to the jury. After 

describing the elements of the offense of robbery, the prose- 

cuting attorney reviewed the facts of the case. He first 

recited Miss Minter's testimony that, as she approached the 

bus stop with her mother (an alleged eye witness who never 

testified for the prosecution), Hiss Minter noticed two men 

at the bus stop. She started to get on the bus. The "first 

man", the prosecuting attorney stated, thereupon, "blocked 

her entrance onto the bus” (Transcript, p. 79). 

At this point the prosecuting attorney departed 

from the record in the case and began his unsworn testimony 

on pickpocket procedure (Transcript, pp. 79-50): 

“Mat is the first step, ladies and 

gentlemen, in the pickpocket snatching opera-~ 

tion. 

One person blocks the entrance, jostles 

the victim of the crime. 

Boe he 



"Other people are let on the bus but 

Miss Minter's progress 4s blocked. Her mothe: 

was able to get on the bus. 

Miss Minter had her purse on her arm. 

She was the victim. 

This defendant's companion bungled the | 

job because at the exact moment, blocking 

Miss Minter's entrance onto the bus, when he 

should have kept his mouth closed, he said 

those fatal words, ‘Okay, get it, man.' 

That called Miss Minter's attention to 

something which, if it were a professional 

job, well-executed pickpocket snatching, she 

wouldn't have noticed. 

Not content with instructing the jury as to the nor- 

mal conduct of pickpocket offenses, the prosecuting attorney 

then undertook to educate the jury -- apparently from his own 

personal observations and experiences -- 85 to how the average 

pickpocket reacts when arrested. Here the prosecuting attor- 

ney's purpose was to explain how it was supposed to be that 

appellant -- who had allegedly just stolen the complaining 

witness's wallet -- did not have that wallet in his possession 

at the time of his arrest moments after the alleged offense. 

“you remember", the prosecutor stated, referring to the testi- 

mony of Detective Preston, that the appellant at the time of 

his arrest, "was standing with two other persons. They flee. 

The defendant tales one step and then another one, put 

Detective Preston is on him and apprehends him before he is 

able to escape." (Transcript, P.- 82). 

Why didn't the appellant have Miss Minter's wallet 

on him at the time of his arrest? Because, said the 
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prosecuting attorney, again drawing upon facts never intro- 

duced in evidence at appellant's trial, pickpockets don't 

operate that way (Transcript, pp. 82-83): 

"Now, of course, he did not have the 
wallet on him and there is a very simple 
explanation, ladies and gentlemen,for that. 

You may well understand it is essential 
for the thief to drop, in pickpocket par- 
lance, once the snatch has been made, a drop 
to get rid of it. Get rid of the object so 
that if he is immediately apprehended or 
apprehended shortly after the crime, he can 
say, "Search me. What evidence have you got?! 

Because he has immediately transferred 
that property, stolen proverty, as soon as 
possible to a third person.” 

Although the Court had systematically, upon defense 

counsel's timely objections, excluded all testimony as to 

pickpocket procedure, the Court made no effort to halt, the 

prosecuting attorney's discourse on the subject during clos- 

ing argument. Nor did the Court issue any instructions to 

the jury which might have cured the damaging effect of the 

prosecutor's highly prejudicial remars. After deliberating 

for less than half an hour (Transcript, p. 102), the jury 

found the appellant guilty. 



STATUTE INVOLVED 

Section 22-2901, D.D. Code provides: 

“Whoever by force or violence, whether against 

resistance or by sudden or stealthy seizure or snatching, 

or by putting in fear, shall take from the person or 

immediate actual possession of another anything of value, 

is guilty of robbery, and any person convicted thereof 

shall suffer imprisonment for not less than six months nor 

more than fifteen years. (Mar. 3, 1901, 31 Stat. 1322, ch. 
854, § 810.)" 



STATEMENT OF POINT 

The prosecuting attorney's discourse on pickpocket 

procedure during his closing argument to the jury, constituted 

reversible error where the Court, during trial, had systemati- 

cally excluded any evidence concerning such procedure. 

(With respect to this point appellant desires the 

Court to read the following pages of the reporter's transcript: 

Pages 37-36 and Page 44, in which the 

Court refused to permit the prosecuting at- 

torney to introduce any evidence concerning 

the general operation of pocketbook snatch- 

ing; 

Paces 19-09) in which the prosecuting 

attorney dur closing argument nevertheless 

described general operation of pocketbook 

snatching; and 

Pages 02-83, in which the prosecuting 

attorney, again departed from the record 

and described the conduct of pickpockets 

when apprehended. ) 



SUMMARY_OF_ ARGUMENT 

The prosecuting attorney during his closing argu- 

ment to the jury at appellant's trial improperly departed from 

the record to describe the general conduct of pickpocket ing 

operations despite the fact that no evidence concerning pick- 

pocket procedure was ever introduced in trial. The prosecut- 

ing attorney's action constitutes "plain error" affecting 

appellant's "substantial rights" and requiring mevarsal of 

his conviction. 

A prosecuting attorney is not permitted, during 

closing argument, to refer to alleged facts never admitted 

in evidence or, as in this case, specifically excluded fron 

evidence. The prosecutor's assertions at appellant's trial 

regarding customary pickpocket procedure were designed to 

fill in gaps in the prosecution's ease arising from the fact 

that (1) no witness had identified the appellant as having 

taken the complaining witness's wallet from her possession 

and (2) the allegedly stolen wallet was never found in 

appellant's possession and was never introduced in trial 

against him. Had it not been for the prosecuting attorney's 

unsworn testimony concerning pickpocket procedure, the jury 

might well have believed appellant's testimony and that of 

his corroborating witness as to appellant's innocence instead 

of the testimony of the complaining witness as to his guilt. 
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Since one camnot possibly say with fair assurance that the 

judgment of the jury was not substantially swayed by the 

prosecuting attorney's improper remarks, appellant's convic- 

tion should be reversed with instructions to grant him a new 

trial. 



ARGUMENT 

THE PROSECUTING ATTORNEY'S DISCOURSE ON PICKPOCKET PROCEDURE 

ARGUMENT TO THE JURY, CONSTITUTED REVERS- 

OURT, DURING TRIAL, HAD SYSTEMATICALLY 

CONCERNING SUCH PROCEDURE. 

A. The prosecutor's description of the "modus operands of 

icipocixets, involv extensive references to asser 

aD not supported oF any testimony whatsoever, was 

improper: 

It 18 attiomatic that 4t is improper for a prosecut- 

ing attorney, in his argument, to refer to facts and circum- 

stances as being in the case when they have not been admitted 

in evidence and particularly when they have been specifically 

excluded from evidence. 5 Anderson, Wharton's Criminal Law 

and Procedure §2082; 23A Corpus Juris Secundum (Criminal Law 

§1094). The basis for this rule has been stated as follows: 

"Tt is the duty of trial courts to see 

that no injustice is done to a person accused 

of a crime on trial therefor by the improper | 

conduct of counsel for the state, and to see. 

that such person is tried according to the law 

and the evidence *** . This is due to truth | 

and justice; and is necessary in order to pre- 

serve the rules regulating the conduct of 

trials in courts of justice and the benefit | 

of an impartial trial by an impartial jury 

to the accused." Holcomb v. State, 16 Oki. 

Cr. 1, 166 P. 755 ‘ 

In view of the trial judge's systematic exclusion 

of all proffered evidence as to the “modus operandi” of pick- 

pockets, this Court should have little trouble in holding 

improper the following remarks of the prosecuting attorney 
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@uring closing argument at appellant's trial (Transcript, 

pp. 79-53): 

{1) “That is the first step, ladies 

and gentlemen, in the pickpocket snatching 

operation. One person blocks the entrance, 

ee the victim of the crime *** ", etc. 

Transcript, pp. 79-50). 

(2) "You may well understand it is 

essential for the thief to drop, in pick- 

pociet parlance, once the snatch has been 

made, a drop to get rid of it. Get rid of 

the object so that if he is immediately 

apprehended or apprehended shortly after 

the crime, he can say, ‘search me. What 

evidence have you got?! -- Because he has 

immediately transferred that property, 

stolen property, as soon as possible to a 

third person.” (Transcript, pp. 32-83). 

These recitations of pickpocket lore may very well 

be true -- or they may be false. Certainly, however, no 

testimony or other evidence supporting the above assertions 

appears in the record of appellant's trial. No expert witness 

testified and was cross-examined on the "modus operandi of 

pickpocixets* a subject which the trial judge on three dif- 

ferent occasions forbade the prosecuting attorney to explore. 

(Transcript, pp. 37-35, 44). Notwithstanding the trial 

judge's admonishments, however, the prosecuting attorney 

nonetheless saw fit to recite to the jury a salient group 

asserted facts about pickpocket conduct that the jury could 

only assume were true because the United States attorney -- 

an experienced law enforcement officer -- said so. These 
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recitations by the prosecuting attorney of asserted facts 

entirely outside the record were manifestly improper. i 

B. The prosecutor's quoted remarks constituted plain error 

affecting appellant's substantia rights and re uir 

reversal of his convictions; reversal of his 

While acknowledging the impropriety of the prose- 

cuting attorney's quoted remarks, this Court may have greater 

difficulty in holding -- as appellant urges -- that this 

impropriety constitutes reversible error in view of the fact 

that appellant's counsel at trial did not immediately object 

to the prosecutor's remarks. Appellant concedes that the 

normal remedy for any improprieties on the part of the prose- 

cuting attorney in summing up is for the defense attorney to 

interpose an immediate objection. 5 Anderson, Op. cit., 

§2079; 23A Corpus Juris Secundum (Criminal Law §1112). 

This Court should nevertheless reverse appellant's 

conviction. For one thing, the prosecuting attorney's dis- 

course on pickpocket procedure in this case involved subject 

matter which the trial judge -- upon defense counsels re- 

peated objections -- had forbidden the prosecutor to mention. In 

any event, however, the prosecuting attorney's closing remarks 

constitute "plain error" affecting the appellant's "substan- 

tial rights" which may be noticed by this Court although it 

was not brought to the attention of the trial judge. Rule 

52(b), Federal Rules of Criminal Procedure. 

Under the "plain error" doctrine embodied in Rule 

52(b) -- see Whitman, Federal Criminal Procedure, Chapter 52 -- 
ph 
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numerous courts have reversed convictions on account of 

improper argument by the prosecuting attorney even though 

no objection was made by defense counsel at trial. Wagner v. 

U.S., 263 F.2d 877 (5th Cir., 1959); Snipes v. U.S., 230 F.2d 

165 (6th Cir., 1956); U.S. v. Georga, 210 F.2d 45 (3rd Cir., 

1954); Pierce v. U.S., 86 F.2d 949 (6th Cir., 1936); Volimor 

v. U.S., 13 F.2a 594 (6th Cir., 1926) are Federal holdings to 

this effect. State decisions so holding include: Pait v. 

State, 112 So. 2d 380 (Sup. Ct. Fla., 1959); People v. Moore, 

9 Ill. 2a 224, 137 N.E. 2d 246 (1956); State v. Gulbrandsen, 

238 Minn. 503, 57 N.W. 2d 419 (1953); People v. Migliori, 

273 App. Div. 915, 77 N.Y. Supp. 2d 707 (1948); State v. 

Dockery, 238 N.C. 222, 77 SE 2d 664 (1953); Holcomb v. State, 

supra. See also Chief Justice Stone's dictum on this point 

in Vierick v. U.S., 318 U.S. 236, 247-8 (1943).* 

* On at least two occasions involving factual situations 
dissimilar to those at appellant's trial, this Court has 
recognized that specific remaris during prosecution's clos- 
ing arguments, apparently unob jected to by the defense, 
might constitute “plain error” under Rule 52(b), F.R.C.P., 
but in each case this Court has found the challenged remarks 
proper under the circumstances involved. sonneen = = S.; 
107 U.S. - D.C. 234, 275 F.2d 89% (1960), 
365 U.S. Pritchett v. U.S., C7 U.S. io Tap ORL oT 185 
F.2d 438 (19807- cert. denied 3h1 U.S. 905. This Court has, 
however, made it clear that where counsel for either side 
departs from the evidence during closing argument, the trial 
court has authority, without waiting for objection, to stop 
that line of argument. U.S. v. Heath, 9 Mackey 272, 20 D.C. 
e72 (1891). 



In Ginsberg v. U.S., 257 F.2d 950 (5th Cir. 1958), 

an income tax evasion case, the prosecuting attorney during 

closing argument, referring to defendant's character witnesses, 

stated, "I could probably have fifty people in here who would 

show that he isn't a good character” (257 F.2d, p. 954). 

Despite the absence of defense objection to the comment, the 

U. S. Court of Appeals for the Fifth Circuit reversed. The 

following portion of the Court's opinion is particularly 

relevant to this case: 

"ye hold that this statement of the 

prosecuting attorney constituted 'plain 

errors * * * affecting substantial rights! 

under Rule 52(b), 18 U.S.C.A., governing 

criminal procedure. It was such an error, 

also, as would have been magnified in its 

influence on the jury by an objection and 

motion for mistrial. It made it so un- 

likely that the appellant could be given 

a fair trial, as the term is understood in 

our jurisprudence, that we hold it to be 

reversible error. This makes it unneces- 

sary to decide whether the other errors 

discussed would, standing alone justify 

a Berenent of the case." (257 F.2d, p. 

955). 

Beyond question, the prosecutor's closing discourse 

on pickpocket procedure prejudiced appellant's substantial 

rights in this case. But for the prosecutor's testimony on 

this subject, the case boiled down to the testimony of one 

person (the complaining witness) against another (the 

appellant). Had the prosecutor not explained how pickpoc- 

kets normally operate -- that is, in pairs (Transcript, pp. 

79-80) -- the jury might well have been unable to comprehend 
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how appellant could be convicted when no one saw him take 

the complaining witness's wallet from her possession and 

even the complaining witness herself testified that it was 

someone other than appellant who jostled her (Transcript, 

p. 12). Had the prosecutor not explained the asserted fact 

that pickpockets "in pickpocket parlance", as he put it, 

always "drop" the "snatch" (Transcript, pp. 82-83), the jury 

might well have been unable to understand why it was that the 

complaining witness's wallet was never found in appellant's 

possession. Had it not been for the prosecuting attorney's 

lecture on the "modus operandi of pickpockets", the jury 

might well have chosen to believe the testimony of the 

appellant and his corroborating witness, Mrs. Johnson, rather 

than the testimony of the complainant, Miss Minter, and her 

corroborating witness, Detective Preston. But for the prose- 

cutor's departure from the record, in other words, the jury 

might well have found the appellant innocent, not guilty. 

The prosecuting attorney's discourse on picikpocket 

procedure converted what was essentially a weak case into a 

classic pickpocketing crime. The prejudicial effect on the 

jury of this discourse by the United States attorney can 

hardly be doubted. One cannot possibly say "with fair as- 

surance , after pondering all that happened without stripp- 

ing the eroneous action from the whole, that the judgment 

{of the jury] was not substantially swayed" by the prosecutor's 
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improper remarks. Kotteakos v. U.S., 328 U.S. 750, 764-5 

(1946). Appellant's substantial rights were affected by 

the prosecuting attorney's impropriety. Appellant's convic- 

tion accordingly cannot stand. 



CONCLUSION 

For the reasons stated, the judgment and conviction 

in Criminal Action No. 372-64 in the District Court should 

be reversed and remanded with instructions to grant a new 

trial on the charges set forth in the indictment. 

Respectfully submitted, 

ROBERT P. STRANAHAN, JR 

Robert P. Stranahan, ur. 
Farragut Building 
900 - 17th Street, N.W. 
Washington, D. C. 20006 

Counsel for Appellant 
(Appointed by this Court) 
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QUESTION PRESENTED 

Whether, in trial for a pickpocket offense, remarks by 

the prosecution in summation allegedly pertaining to the 

modus operandi of pickpockets was plain error affecting 

substantial rights requiring reversal despite absence of 

timely objection. 
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United States Court of Appeals 
For THE DISTRICT OF COLUMBIA CIRCUIT 

No. 18768 

Perry A. LYNCH, APPELLANT 

Vv 

UNITED STATES OF AMERICA, APPELLEE 

Appeal from the United States District Court 
for the District of Columbia 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

On April 27, 1964, a Grand Jury in the United States 

District Court for the District of Columbia indicted the 

appellant, Perry A. Lynch, charging that on or about 

March 10, 1964, in the District of Columbia, he stole from 

the person of Elizabeth Minter property of the value of 

about $13.00, in violation of 22 D.C. Code 2901 (O.R. 

25). 

1 The record on appeal consists of two volumes. One is the origi- 

nal record on appeal (O.R.) and the other is the trial transcript 

(Tr.). 

(1) 
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On June 16-17, 1964, appellant was tried by jury, found 

guilty as charged (Tr. 102-103) and sentenced to im- 

prisonment for two to six years (O.R. 10). 

1. The evidence at trial may be summarized as follows: 

On Tuesday, March 10, 1964 about 3:30 p.m. Elizabeth 

Minter was about to board a bus at North Capitol Street 

and Florida Avenue in the District of Columbia when an 

unidentified man obstructed her path onto the bus (Tr. 

12). She gave way to him and then proceeded into the 

door of the bus close behind him (Tr. 12). As she reached 

the second step the man said “get it, man” (Tr. 12, 17- 

19). At this point Miss Minter looked down and saw 

her pocketbook open (Tr. 12, 19). She turned around and 

saw a second man who had been right behind her (Tr. 

17-18) walking away with her wallet (Tr. 12-13, 19). 

She complained to the bus driver who told her to call the 

police (Tr. 13-14). She did call the police and gave them 

a description of the man with the wallet, particularly 

noting that he was wearing a red sweater and a tan 

trench coat (Tr. 14, 21-22). This description was dis- 

seminated over the police radio (Tr. 26-27). Within ten 

to fifteen minutes (about 3:45 p.m.) police spotted ap- 

pellant dressed as described a few blocks from the scene 

of the crime (Tr. 27-29). They arrested him (Tr. 28, 

32-33). Although appellant denied it (Tr. 51), he was 

apparently with two other men who broke and ran when 

the police approached (Tr. 28-29, 32). Appellant was im- 

mediately returned to the scene of the crime where the 

prosecuting witness identified him (Tr. 15, 22-23). The 

missing wallet was not found on his person (Tr. 32-33, 

37). Three bus transfer slips were found indicating that 

he was in the area at the time of the offense ( Tr. 33, 

36-37, 39-41). Appellant denied having committed the 

crime (Tr. 50). According to his testimony (Tr. 47-49) 

and that of an aunt (Tr. 63-65), he was at another place 

both at the time of the crime and at the time police said 

the arrest occurred. 
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2. At the trial, the prosecuting attorney attempted to 

get into evidence expert testimony relating to pickpocket 

operations (Tr. 37-88) and was specifically informed at 

the close of the government’s case that inquiry into the 

“modus operandi” of pickpockets was not “proper” (Tr. 

44). 
In summation the prosecuting attorney made, inter alia, 

the following argument: 

As she [prosecuting witness] is approaching the 

bus stop with her mother, she notices two men. 

You recall that in response to defense counsel’s 

question she said, “I noticed those two as we walked 
up.” 

As the bus comes in, she started to get on. The 

first man blocked her entrance onto the bus. 

That is the first step, ladies and gentlemen, in the 

pickpocket snatching operation. 

One person blocks the entrance, jostles the victim of 

the crime. 
Other people are let on the bus but Miss Minter’s 

progress is blocked. Her mother was able to get on 

the bus. 
Miss Minter had her purse on her arm. She was 

the victim. 
This defendant’s companion bungled the job be- 

cause at the exact moment, blocking Miss Minter’s 

entrance onto the bus, when he should have kept his 

mouth closed, he said those fatal words, “Okay, get it, 

man.” 
That called Miss Minter’s attention to something 

which, if it were a professional job, well-executed 

pickpocket snatching, she wouldn’t have noticed. 

She saw that her purse was open and she looked 

around immediately and saw this man putting her 

wallet in his pocket. 
Fortunately he had distinctive clothing. He had a 

red sweater and a tan trench coat. (Tr. 79-80) 

The defendant is arrested. As he is apprehended 

his two companions are able to flee. 
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You remember, ladies and gentlemen, he was 

standing with two other persons. They flee. The de- 

fendant takes one step and then another one, but 

Detective Preston is on him and apprehends him be- 

fore he is able to escape. 

Now, of course, he did not have the wallet on him 

and there is a very simple explanation, ladies and 

gentlemen, for that. 
You may well understand it is essential for the 

thief to drop, in pickpocket parlance, once the snatch 

has been made, a drop to get rid of it. Get rid of the 

object so that if he is immediately apprehended or 

apprehended shortly after the crime, he can say, 

“Search me. What evidence have you got?”— 

Because he has immediately transferred that prop- 

erty, stolen property, as soon as possible to a third 

person. 
Does this not explain to you ladies and gentlemen 

why the two companions of the defendant fled when 

the police car pulled over and the police started to 

Minter’s wallet and the 

therein? (Tr. 82-83) 

The trial judge charged the jury that it was to decide 

the case “from the evidence and inferences reasonably 

deductible from the evidence” and that evidence consisted 

of testimony from the lips of witnesses and nothing else 

(Tr. 93). He further instructed them that they should 

pay close attention to argument of counsel but that what 

counsel say is not evidence (Tr. 95-96). 

No objection by the 2 t, was made to either the 

argument of counsel or the court’s instructions to the jury 

STATUTE INVOLVED 

Title 22, District of Columbia Code, Section 2901, pro- 

vides: 
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Whoever by force or violence, whether against re- 

sistance or by sudden or stealthy seizure or snatch- 

ing, or by putting in fear, shall take from the person 

or immediate actual possession of another anything 

of value, is guilty of robbery, and any person con- 

victed thereof shall suffer imprisonment for not less 

than six months nor more than fifteen years. 

SUMMARY OF ARGUMENT 

The prosecuting attorney in his closing argument may 

comment on the evidence and draw inferences therefrom 

which will support his theory of the case. There is no 

support in the record for the contention that the prose- 

cutor deliberately argued matters previously excluded by 

the court. The prosecuting attorney did not make gen- 

eral comments on the modus operandi of pickpockets un- 

supported by the facts of record. Such references as may 

possibly be deemed to relate to general operations were 

minor and harmless, easily cured by instruction and re- 

quiring timely objection. They certainly did not constitute 

the plain error affecting substantial rights required for 

reversal in the obsence of objection. 

ARGUMENT 

I. The prosecuting attorney in his argument did not 

make general comments on the modus operandi of 

pickpockets unsupported by the record. 

(See Tr. 12-14, 17-19, 21-28, 26-29, 32-33, 37-38, 44.) 

Appellant alleges that the prosecuting attorney, after 

the court expressly excluded such evidence from trial, 

erroneously enlightened the jury on the “modus operandi” 

of pickpockets in his closing argument in the following 

passages (Br. 13-15): 

(1) That is the first step . . . in the pickpocket 

snatching operation. One person blocks the entrance, 

jostles the victim of the crime .. .” (Tr. 79-80). 
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(2) You [the jury] may well understand it is essen- 

tial for the thief to drop, in pickpocket parlance, 

once the snatch has been made, a drop to get rid of 

it. Get rid of the object so that if he is immediately 

apprehended or apprehended shortly after the crime, 

he can say, ‘search me. What evidence have you got?’ 

—Because he has immediately transferred that prop- 

erty, stolen property, as soon as possible to a third 

person. (Tr. 82-83). 

Appellant’s contentions are unfounded. It is well settled 

that counsel for the Government may make any reason- 

able comment on the evidence and may argue to the jury 

such inferences from the testimony as will support his 

theory of the case. See Kempe v. United States, 160 F. 2d 

406 (CA. 8, 1947), cert. denied, 331 U.S. 848; Mellor v. 

United States, 160 F. 2d 757, 765 (C.A. 8, 1947), cert. 

denied, 331 US. 848. 

The argument of counsel here did not relate to general 

pickpocket operations unsupported by 
the record. The first 

statement that blocking the entrance of the bus and jos- 

tling the victim is the first step in a pickpocket operation 

was made wholly within the context of the testimony re- 

lating to the two man “snatch” performed on the prose- 

cuting witness in this case as she boarded a bus. The 

testimony of the prosecuting witness, if believed, estab- 

lished beyond doubt that this was the type of procedure 

practiced on her. In light of appellant’s concession that 

this “essentially was a pickpocket offense,” (Br. 2) it was 

permissible for the prosecutor to argue that the first step 

revealed here is the first step in a pickpocket operation. 

The second statement, pointing out the essentiality to 

the thief of getting rid of the goods as soon as possible, 

was likewise supported by the evidence and was properly 

part of the argument setting forth the government’s 

theory of why the appellant did not have the missing 

wallet on him at the time of arrest. Police officers testi- 

fied that two of appellant’s companions fled when police 

approached for the purpose of arresting appellant. From 

this the government could properly argue that a reason- 
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able inference could be drawn that appellant had trans- 
ferred the stolen property to them. 

Admittedly, the prosecutor lapsed into “pickpocket par- 
lance” at times during the argument but appellant can 
hardly complain about use of pickpocket terms in trial 
for a pickpocket offense. See Schmidtberger v. United 
States, 129 F. 2d 390 (C.A. 8, 1942). In Green v. United 
States, 282 F. 2d 388, (C.A. 9, 1960) cert. denied, 365 
U.S. 804, the defendant, who was being tried for sale of 
narcotics objected to certain remarks regarding the modus 
operandi of those engaged in the illicit traffic of narcotics. 
The court there held that argument of the government at- 
torney regarding the modus operandi of those engaged in 
illicit traffic of narcotics did not constitute prejudicial 
misconduct on grounds that it was arguing facts outside 
the evidence. Jd. at 390-391. There was much less in the 
way of general comment here. 

II. The prosecuting attorney’s comments which may 
possibly be deemed to relate to general pickpocket 
operations were minor and harmless, easily cured 
by instructions and requiring timely objection. 

(See Tr. 93, 95-96, 101.) 

Even if it is assumed that comments of counsel did to 
some extent pertain to the modus operandi of pickpockets 
and that this was error, it was the obligation of defense 
counsel to make timely objection so that corrective in- 
structions could be given to the jury. He cannot as a 
rule remain silent and after a verdict has been returned 
seize on the point that the comments to the jury were im- 
proper and prejudicial. See United States v. Socony- 
Vacuum Oil Co., 310 U.S. 150, 288-239 (1940) ; rehearing 
denied, 310 U.S. 658; Crumpton v. United States, 188 

U.S. 861, 364 (1891). Particularly should this be true 
where, as here, corrective instructions would cure any 
error which might arguable have been present. See 
Green v. United States, supra, 282 F.2d at 891. Actually, 
the court did caution the jury that only testimony from 
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witnesses was evidence and that argument of counsel was 

not evidence. In the absence of specific objection by coun- 

sel to particular remarks, the appellant should not be per- 

mitted to complain that these instructions were not suffi- 

ciently directed to particular remarks of the prosecution 

to which he now objects. In view both of the innocuous 

character of the remarks and the caution by the court, 

there is no occasion here for the application of the doc- 

trine of plain error. The cases relied upon by appellant 

all involve much more serious error by the prosecutor. A 

comparison of their facts to those here merely highlights 

how far short this case falls from “plain error” affecting 

“substantial rights.” 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg- 

ment of the District Court should be affirmed. 

Davip C. ACHESON, 

United States Attorney. 

FRANK Q. NEBEKEE, 

BAEREY SIDMAN, 

Assistant United States Attorneys. 

PAUL C. SUMMITT, 

Attorney, Department of Justice. 
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