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21-ORD-114
June 23, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Matthew Ray, Assistant Attorney General 
      Open Records Decision    
  Gary Dillard ("Appellant") asked the Sheriff's Office for copies of records relating to "the brand, make, model, and serial number" of any weapons issued by the Sheriff's Office to a specific deputy during his employment. In a timely response, the Sheriff's Office informed the Appellant that it does not possess the records he seeks. Appellant initiated this appeal soon after.  
  On appeal, the Sheriff's Office states affirmatively that it does not have a record responsive to the Appellant's request. A public agency cannot grant a requester access to a record that does not exist.   
Bowling v. Lexington Urban County Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Once a public agency states affirmatively that it does not possess responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist in the agency's possession.   Id. This office has found that a requester's bare assertion that responsive records should exist is not sufficient to establish a   prima facie case that such records do exist.   See, e.g., 20-ORD-094. However, a requester can establish a   prima facie case that records should exist by citing to a statute, regulation, or other authority that requires the requested records to be created or maintained.   See, e.g., 20-ORD-038; 11-ORD-074. If the requester can make a   prima facie case that records do or should exist, then the agency "may also be called upon to prove that its search was adequate."   
City of Fort Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 848 n.3 (Ky. 2013) (citing   Bowling, 172 S.W.3d at 341).  
  Here, the Appellant has not made a   prima facie case that the Sheriff's Office possesses, or should possess, the records he seeks. On appeal, the Appellant states that the deputy to whom his request relates was likely employed between 1985 and 2000.1 Appellant further states that it is "imperative that agenc[ie]s maintain public records" and that "there is no reason [the Sheriff's Office] would not have these records." However, he presents no evidence requiring the Sheriff's Office to possess or maintain records relating to the weapon of a deputy who left employment with the Sherriff's Office approximately 21 years ago. Therefore, the Sheriff's Office did not violate the Act when it did not provide records it claims do not exist in its possession.  
  1 The Appellant admitted that he did not know the exact dates of the deputy's employment, but he believed the deputy was employed between "1985-1900." Presumably, this a typo and the Appellant meant 2000.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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21-ORD-117
June 23, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Matthew Ray, Assistant Attorney General 
      Open Records Decision    
  On April 21, 2021, Andy Russell ("Appellant") requested numerous records from the Department related to a specific police officer. On May 14, 2021, the Department responded and provided some records, but denied other portions of the Appellant's request. Specifically, at issue in this appeal, the Department denied the Appellant's request for a "Department issued photograph" of a specific police officer under KRS 61.878(1)(a) as an "unwarranted invasion of personal privacy." The Appellant then appealed to this Office, and challenged the Department's refusal to provide a copy of the photograph.           1  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the novel coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). Here, the Appellant submitted his request on April 21, 2021, but the Department did not respond until May 14, 2021, more than ten calendar days later. Therefore, it violated the Act, as modified by SB 150.  
  The Department did not violate the Act, however, when it denied the Appellant's request for the photograph of the specified officer. Under KRS 61.878(1)(a), public records that contain "information of a personal nature where the disclosure thereof would constitute a clearly unwarranted invasion of personal privacy" are exempt from inspection. In determining whether information may be properly withheld from inspection under this exemption, the Kentucky Supreme Court has established a balancing test where "the public's right to expect its agencies properly to execute their functions" is measured against the "countervailing public interest in personal privacy"   
Ky. Board of Examiners of Psychologists v. Courier-Journal and Louisville Times Company., 826 S.W.2d 324, 328 (Ky. 1992). Whether a public agency has properly relied on KRS 61.878(1)(a) is "intrinsically situational."   Id.; see also 
Cape Publications v. City of Louisville, 191 S.W.3d 10, 14 (Ky. App. 2006) (holding that "bright-line rules permitting or exempting disclosure are at odds with controlling precedent" and "case-by-case analysis" is required).  
  In reviewing an agency's denial of an open records request based on the personal privacy exemption, the courts and this Office balance the public's right to know what is happening within government against the personal privacy interest at stake in the record.   See 
Zink v. Commonwealth, Dept. of Workers' Claims, 902 S.W.2d 825, 828 (Ky. App. 1994).  
  This Office has held that public employees have a privacy interest in their photographs.   See e.g., 20-ORD-005; 11-ORD-139; 08-ORD-014. And an ordinary photograph of an employee, which does not depict the employee engaging in any type of governmental activity, would shed little light on "what [the] government is doing."   Zink, 902 S.W.2d at 829.  
  Here, the Appellant presents no countervailing public interest in disclosure of the officer's photograph. The Appellant did not seek photographs of the officer while the officer was engaging in police conduct. Rather, the Appellant seeks the officer's "Department-issued photograph." On the other hand, the Department claims that there has been substantial media coverage of an incident that allegedly involved this particular officer. As a result, this officer's name and home address have been widely circulated on social media.  
  It may be true that the Department "has routinely sent photographs of officers" to the Appellant in response to requests to inspect records, as the Appellant claims. But the Department has provided evidence that, in this case, the officer's "Department-issued photograph" would shed little light on what the government is doing. Coupled with the fact that the officer's identity and personal address have been circulated on social media, this Office finds that the officer's personal privacy interest in the requested photograph outweighs the public interest in this particular photograph. Therefore, the Department did not violate the Act when it withheld the photograph under KRS 61.878(1)(a).  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Appellant does not challenge the Department's denial of his other requests.
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21-ORD-116
June 23, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  On May 6, 2021, Stephen McBride ("Appellant") sent a request via facsimile to the Montgomery County Clerk seeking records related to the "ownership, possession, carrying, storage, transportation, manufacture, sale, purchase, taxation, or transfer of firearms." After receiving no response, the Appellant filed this appeal.  
  On appeal, the Clerk claims to have never received the Appellant's request. An agency's obligations under the Act arise only after its receipt of a request to inspect records. KRS 61.880(1). Although the Appellant provides a facsimile report showing the successful transmission of his request, the Clerk provides an activity report from its fax machine showing no such receipt of the request. This Office cannot resolve factual disputes regarding delivery and receipt of an open records request, and therefore this Office is unable to conclude that the Clerk violated the Act by failing to respond to Appellant's request.   See, e.g., 21-ORD-023; 20-ORD-134; 18-ORD-056; OAG 89-81.1  
  1 On appeal, the Clerk also claims that it is the agency's policy to not accept requests to inspect records by facsimile or email. It is not clear whether such policy is in writing.   See KRS 61.872(2); KRS 61.876. Because the Clerk presented adequate proof that he did not receive the Appellant's request, this Office finds no violation. However, as mentioned in 21-ORD-101, the 2021 General Assembly passed House Bill 312, which takes effect on June 29, 2021. By that day, all public agencies must update their policies and procedures to include the email address of the agency's records custodian, and the records custodian may not deny a request because it was transmitted by email to the custodian's email address.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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21-ORD-115
June 23, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Matthew Ray, Assistant Attorney General 
      Open Records Decision    
  Anonymous ("Appellant") asked KSP to provide copies of records related to calls for service made by a specific individual. In a timely response, KSP denied the request under KRS 61.872(2)(a) because the Appellant had neither signed nor printed his or her name on the request. The Appellant initiated this appeal soon after.           1  
  Under KRS 61.872(2)(a), an agency's records custodian may require a written application that is signed by the applicant with his or her name printed legibly on the application.           2Here, the Appellant did not sign the request, nor did he or she legibly print his or her name on it. Therefore, KSP did not violate the Act when it denied the Appellant's request.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Appellant also initiated this appeal as "Anonymous," and has not identified himself or herself on appeal.
2 	      Under KRS 369.107(4), an electronic signature satisfies the law where a law requires a signature.
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21-ORD-113
June 11, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Matthew Ray, Assistant Attorney General 
      Open Records Decision    
  On April 22, 2021, after the close of business, Rona Dawson ("Appellant") submitted a request electronically to the City for copies of the Lexington Fire Department's records pertaining to the construction of a new medical center in eastern Fayette County. Specifically, the Appellant asked for "all site, blasting, terms and conditions documents and all project records of any type" relating to the construction site. On April 29, 2021, the City emailed a letter to the Appellant stating that the medical center under construction is "not in [the City's] jurisdiction." The City then directed the Appellant to the Kentucky Energy and Environment Cabinet, which the City claimed may have responsive records for "the State project."  
  On April 30, 2021, the Appellant again emailed the City and claimed that a local ordinance requires the Lexington Fire Chief to sign a permit authorizing the use of dynamite or other explosives as part of a construction project. The City responded, informing the Appellant that the City had forwarded the Appellant's email to its legal department and it would "get back with [the Appellant]" regarding this issue. Having received no response, on May 12, 2021, the Appellant again emailed the City, seeking a response to her April 30 email. The Appellant then initiated this appeal on May 13, 2021, after she received no response to her claim that the City should possess a signed permit for blasting according to the City's ordinance.  
  First, the Appellant claims that the City's response to her request was untimely. It was not. In response to the public health emergency caused by the novel coronavirus, the General Assembly enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). Under KRS 446.030, when the period of time prescribed by statute is seven days or less, weekends and legal holidays are excluded from the computation of time. Therefore, because SB 150 provides ten days to respond, weekends or holidays are not excluded from the computation of time and a response is due within ten calendar days of receipt.  
  The Appellant emailed her request after business hours on April 22, 2021, and the City received it the following business day, April 23, 2021. As such, the City's response was due on May 3, 2021 under the Act as modified by SB 150. The City responded to the Appellant's request on April 29, 2021. Therefore, the City's response was timely under the Act as modified by SB 150.           1  
  Second, the Appellant argues that the City failed to affirmatively state whether records responsive to her request existed in the City's possession. The Act regulates access to public records that are "prepared, owned, used, in the possession of or retained by a public agency." KRS 61.870(2). A public agency cannot grant a requester access to a record that does not exist.   
Bowling v. Lexington Urban County Gov't, 172 S.W.3d 333, 341 (Ky. 2005). However, if a public agency denies a request because no responsive records exist in its possession, the public agency must affirmatively state as much in its response to the requester.   See id.; see also 21-ORD-004. Here, the City did not affirmatively state that it was denying the Appellant's request because no responsive records existed in its possession. Instead, the City stated only that the medical center was "not in [the City's] jurisdiction."           2Because the City did not affirmatively state that it was denying the request because no responsive records existed in its possession, it violated the Act.  
  On appeal, the City now states affirmatively that no responsive records exist in its possession. Once a public agency states affirmatively that it does not possess responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist in the agency's possession.   Bowling, 172 S.W.3d at 341. This Office has found that a requester can make a   prima facie case that records should exist by citing a statute, regulation, or other legal authority that requires the creation of the requested record.   See, e.g., 20-ORD-038; 11-ORD-074. If the requester can make a   prima facie case that records do or should exist, then the agency "may also be called upon to prove that its search was adequate."   
City of Fort Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 848 n.3 (Ky. 2013) (citing   Bowling, 172 S.W.3d at 341).  
  Here, the Appellant claims that a local ordinance required the fire chief to sign a permit authorizing the use of explosives as part of the construction project. Under Lexington-Fayette County Code of Ordinances § 9(10), "[a]ny person intending to do business in the urban county, which business will require the storage, use, manufacture, sale, handling, transportation or other disposition of highly flammable materials, crude petroleum or any of its products, gun or blasting powder, dynamite or explosives, shall first give notice, in writing, to the fire chief of the intention of such person to conduct such business at a given location in the urban county and to apply for a license to do business in the urban county."           3The ordinance further requires the fire chief to "make an inspection of such premises" within ten days, and provide his written approval that the business and premises are in compliance with applicable safety standards.   Id. In response, the City claims that it searched its records, but it does not possess any permit signed by the fire chief for the construction project.  
  While the ordinance helps the Appellant establish a   prima facie case that the requested record may exist, the City has adequately explained that it searched its records and no executed permit exists. Whether the local ordinance required the fire chief to execute the requested permit under these facts is outside the scope of this Office's review under KRS 61.880(2). The City did not violate the Act when it did not provide access to records that it claims do not exist in its possession.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      To the extent that the Appellant claims that the City failed to timely respond to her subsequent email, in which she responded to the City's response to her request, the Act did not require further response from the City. KRS 61.880(1) requires a public agency to decide whether to comply with a request to inspect records and to notify the requestor of its decision within the prescribed period. The City timely decided not to comply with the request, and it timely communicated that decision to the Appellant. Thereafter, the Act provides a mechanism for a person to dispute a public agency's denial - by appealing the decision to this Office. KRS 61.880(2)(a).
2 	      The City's initial response to the Appellant did not explain what it meant by this statement. After all, the medical center is located within the City. In subsequent correspondence, however, the City explained that state officials, not local officials, inspect medical centers for compliance with applicable building codes. That is why it directed the Appellant to the Kentucky Energy and Environment Cabinet, which is the agency that inspects building projects such as these.
3 	      Lexington-Fayette Code of Ordinance § 9(10) available at https://library.municode.com/ky/lexington-fayette_county/codes/code_of_ordinances?nodeId=COOR_CH9FIPR_S9-10SAAZBUREPE (last accessed June 8, 2021)
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21-ORD-112
June 11, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; James M. Herrick, Assistant Attorney General 
      Open Records Decision    
  On April 12, 2021,   The Paintsville Herald ("Appellant") requested documentation of the Institute's budget and expenditures for the prior two years and its estimated budget for the current year. The Appellant stated that the Institute was subject to the Act because it received funding from Eastern Kentucky Concentrated Employment Programs, Inc. ("EKCEP"). The Institute responded and claimed that it was not subject to the Act because the funds it received from EKCEP were federal funds, not state or local funds. This appeal followed.  
  On appeal, the Institute asserts that it is a private nonprofit institution and therefore it is not a "public agency" as defined in KRS 61.870 and it is not subject to the requirements of the Act. Under the Act, the definition of "public agency" includes "[a]ny body which, within any fiscal year, derives at least twenty-five percent (25%) of its funds expended by it in the Commonwealth of Kentucky from state or local authority funds." KRS 61.870(1)(h). The Appellant alleges that EKCEP funding, which the Institute receives, is provided through "state agencies, such as the Kentucky Energy and Environment Cabinet." The Institute, however, states that all EKCEP funds that it receives are administered by the United States Department of Labor and the remainder of the funds it receives come from private donations. The Institute claims that it receives "very little, if any, state or local funds . . . and certainly nowhere [near] the 25% threshold."  
  The Appellant offers no evidence that the Institute qualifies as a "public agency" under the definition in KRS 61.870(1)(h), other than the undisputed fact that the Institute receives funding from EKCEP. There is no evidence that the EKCEP funds that the Institute receives come from a state or local government entity. Because the Institute is not a "public agency" as defined under KRS 61.870, it is not subject to the Act, and it was not required to comply with the Appellant's request.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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21-ORD-111
June 11, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; James M. Herrick, Assistant Attorney General 
      Open Records Decision    
  On February 11, 2021, attorney Brandon Voelker ("Appellant") requested a copy of all e-mails in the state government account of Cabinet attorney Jason Reed "which are unrelated to his job with the Cabinet." In responding to the request, the Cabinet withheld certain e-mails under various exceptions to the Act. The Appellant does not challenge the Cabinet's reliance on those exceptions. However, the Cabinet withheld eight e-mails relating to Mr. Reed's representation of the Campbell County Board of Education ("Board"). The Cabinet claimed that these eight e-mails were exempt from inspection under the attorney-client communications privilege and attorney work product doctrine.           1The Appellant, who represents a party adverse to the Board in ongoing litigation, appeals the Cabinet's denial of his request to inspect these eight e-mails.  
  The attorney-client communications privilege under KRE 503 and the work product doctrine under CR 26.02 are incorporated into the Act under KRS 61.878(1)(l). The attorney-client privilege protects from disclosure "confidential communication[s] made for the purpose of facilitating the rendition of professional legal services to [a] client." KRE 503(b). "A communication is 'confidential' if not intended to be disclosed to third persons other than those to whom disclosure is made in furtherance of the rendition of professional legal services to the client or those reasonably necessary for the transmission of the communication." KRE 503(a)(5). The privilege applies to communications between a client or representative of a client and the lawyer, KRE 503(b)(1), as well as between representatives of the client, KRE 503(b)(4).  
  The attorney work product doctrine, on the other hand, "affords a qualified privilege from discovery for documents 'prepared in anticipation of litigation or for trial' by that party's representative, which includes an attorney."   
Univ. of Kentucky v. Lexington H-L Services, 579 S.W.3d 858, 864 (Ky. App. 2018). "[D]ocuments which are primarily factual, non-opinion work product are subject to lesser protection than 'core' work product, which includes the mental impressions, conclusions, opinions, or legal theories of an attorney."   Id.  
  KRS 61.878(1)(l) operates in tandem with KRE 503 to exclude from inspection public records protected by the attorney-client privilege.   
Hahn v. Univ. of Louisville, 80 S.W.3d 771 (Ky. App. 2001). Records protected by the work product doctrine may likewise be withheld from public inspection under KRS 61.878(1)(l) and CR 26.02(3).   See Lexington H-L Services, 579 S.W.3d at 864-65.  
  Here, in its response to the request, the Cabinet provided the Appellant with a privilege log, which described the eight e-mails as "communications or creation of work product for outside legal work of Mr. Reed" that "further work for the [Board]." Because Mr. Reed's "creation of work product" is contained in his e-mail communications to his client, it is not necessary here to consider the work product doctrine separately from the attorney-client privilege.   See, e.g., 
Phoenix Ins. Co. v. Wintersmith, 98 S.W. 987 (Ky. 1907) (holding that an attorney's drafting and delivery of a document to a client is privileged matter). Rather, the work product documents at issue here are part and parcel of the communications that Mr. Reed sent to his client.  
  The Appellant does not dispute that the e-mails were intended as confidential communications between Mr. Reed and the Board in furtherance of the rendition of professional legal services, within the meaning of KRE 503(b), or that the e-mails contain documents that were prepared in anticipation of litigation or for trial, under CR 26.02. Instead, the Appellant claims that any privilege is lost because the communications are located on a state government computer. The Appellant argues that because the Cabinet is not Mr. Reed's client in the litigation involving the Board, Mr. Reed waived the privilege by communicating with the Board using an e-mail account and computer to which the Cabinet has access.  
  It is elementary that the attorney-client privilege exists "for the benefit of the client and not the attorney."   
Mahaffey v. McMahon, 630 S.W.2d 68, 69 (Ky. 1982). Kentucky courts have long held that only the client may waive the privilege.   See 
Carter v. West, 19 S.W. 592, 593 (Ky. 1892) ("[I]f the communication be to one who is at the time professionally employed, and occupies the attitude of a legal adviser, it is privileged, and the seal of silence is upon it, subject to be broken by the consent of the client only."). And under KRE 503(a)(5), a communication is confidential if it is "not intended to be disclosed to third persons other than those to whom disclosure is made in furtherance of the rendition of professional legal services to the client." There is no evidence in the record to support the conclusion that the Board intended its communications with Mr. Reed to be disclosed to third parties.           2There being no disagreement that the communication are privileged, this Office declines to find any waiver, a determination more appropriately made by the court in which the underlying matter is pending.  
  The Appellant claims that the Cabinet has no authority to assert the attorney-client privilege on behalf of the Board. But the record reflects that it is Mr. Reed, not the Cabinet, who is claiming the privilege on behalf of his client. After identifying responsive e-mails on his hard drive, the Cabinet allowed Mr. Reed to review the e-mails to identify attorney-client communications that may be privileged.           3After he did so, the Cabinet accepted his claims of privilege.  
  The purpose of the attorney-client privilege is to protect client confidences because "sound legal advice and advocacy depend upon a guarantee of confidentiality between attorney and client."   Hahn, 80 S.W.3d at 775. The purpose of the Act, however, "focuses on the citizens' right to be informed as to what their government is doing."   
Zink v. Com., Dep't of Workers' Claims, Labor Cabinet, 902 S.W.2d 825, 829 (Ky. App. 1994). Here, the e-mails on the Cabinet's computer relating to Mr. Reed's representation of the Board would reveal nothing about the Cabinet's own conduct. To allow the Appellant to use the Act as a means of circumventing the attorney-client privilege would serve neither the purpose of the privilege nor the purpose of the Act.           4Therefore, the Cabinet did not violate the Act when it denied the Appellant's request for e-mails that are privileged under KRE 503(b).  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Cabinet also withheld these e-mails under KRS 61.878(1)(i) and (j). However, because the e-mails are protected by the attorney-client privilege, the Office declines to consider whether such records are also exempt under KRS 61.878(1)(i) and (j).
2 	      To the extent the Appellant is claiming that the Board implicitly waived the privilege by repeatedly communicating with Mr. Reed using an e-mail account to which a third party, the Cabinet, had access, this Office declines to make such a finding. While it is, at a minimum, unwise to communicate with private clients using a state e-mail account, the attorney-client privilege is the oldest privilege under the common law.       Hahn, 80 S.W.3d at 775. Whether to expand the waiver doctrine of such a privilege in a way that the Appellant urges is better left to the courts.
3 	      It is not apparent from this record whether the Cabinet viewed the e-mails, or simply identified them as potentially responsive and asked Mr. Reed to conduct the review.
4 	      Furthermore, it is significant that the Appellant represents an opposing party in pending litigation against the Board. In a civil action, "[p]arties may obtain discovery regarding any matter,       not privileged, which is relevant to the subject matter involved in the pending action[.]" CR 26.02(1) (emphasis added). Accordingly, to the extent that privileged materials relate to the pending litigation, they likely would not be discoverable in such litigation under the civil rules. Of course, any such determination is properly left to the court having jurisdiction over the pending litigation.
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21-ORD-109
June 9, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  Inmate Carlos Thurman ("Appellant") requested a copy of the video recording of his dreadlocks being cut at Northpoint Training Center. In a timely response, the Complex denied the request because no such recording could be located. The Complex further instructed Appellant to contact Northpoint Training Center to attempt to obtain a copy of the recording.  
  Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Here, the Appellant has alleged that a video recording exists, but also admits that it is footage from Northpoint Training Center. He has not sufficiently demonstrated that the Complex should possess the requested record. Therefore, he has failed to establish a   prima facie case that the requested records exist in the possession of the Complex.  
  Moreover, the Complex informed the Appellant that another public agency may be in possession of the record, and invited him to submit his request to that agency. In doing so, the Complex has discharged its duty under the Act.   See KRS 61.872(4)  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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21-ORD-110
June 9, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  Inmate Michael DeSpain ("Appellant") submitted a request to Judge Perry to inspect certain records. Having received no response, he subsequently appealed to this Office.  
  Although the Attorney General is statutorily charged with the duty to resolve disputes concerning access to public records under KRS 61.880(2), the Act has no application to the judicial branch.   Ex parte Farley, 570 S.W.2d 617 (Ky. 1978). Since circuit court judges, including Judge Perry, are not bound by the provisions of the Act, this Office cannot find that Judge Perry violated the Act by failing to respond to the Appellant's request.   See 98-ORD-6. Thus, the appeal is dismissed.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
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21-ORD-106
June 8, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  Inmate Christopher Hawkins ("Appellant") requested records related to an incident in which he was involved that occurred at Northpoint Training Center in 1990 or 1991. In a timely response, the Penitentiary denied the request, explaining that such records either do not exist or are not in its possession.  
  Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). If the requester establishes a   prima facie case that records do or should exist, "then the agency may also be called upon to prove that its search was adequate."   
City of Ft. Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 848 n.3 (Ky. 2013) (citing   Bowling, 172 S.W.3d at 341).  
  Here, Appellant asserts that the incident occurred, that he was treated by Northpoint Training Center staff, and that the other individual involved in the incident was disciplined. Therefore, the Appellant claims that the records he requested should exist. In response, the Penitentiary explains that it reviewed medical records from the date range in question, which were archived and stored at an offsite location. But after a thorough examination of all such records, the Penitentiary was unable to locate any records responsive to Appellant's request. Accordingly, the Penitentiary has conducted an adequate search for responsive records, but has been unable to locate any such records. By conducting an adequate search for responsive records, the Penitentiary has discharged its duty under the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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21-ORD-108
June 8, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  Inmate Jeremy Henley ("Appellant") submitted three requests to the Penitentiary. In his first request, the Appellant broadly requested all records "generated, authorized, delegated, or approved by" the former warden of the Penitentiary "concerning, involving or consisting of or about" the Appellant. In a timely response, the Penitentiary produced 89 pages of records it deemed responsive. However, the Penitentiary withheld records relating to an investigation under the Prison Rape Elimination Act ("PREA") because those records are made confidential under federal law. The Penitentiary also withheld portions of certain incident reports in which the Penitentiary discusses its policy on "restraint, extraction, or use-of-force" because it considers the release of such information to be a security risk.  
  For his second request, the Appellant sought copies of records documenting any decision by the deputy warden or other employees in which the Appellant was denied permission to use an "x-mark" for his signature. He further sought "each and every name of each and every recipient" of an email from the deputy warden that prohibited the use of "x-mark" as a signature. In a timely response, the Penitentiary produced records responsive to the request, but denied the request for the "name" of the recipients of the memorandum on the basis that it was a request for information.  
  For his third request, the Appellant sought copies of records related to two specific grievances that he had filed. In a timely response, the Penitentiary produced records within its possession, but according to the Appellant, it failed to produce records the Appellant allegedly submitted as part of his grievances. He also claims that the Penitentiary did not produce the Commissioner of the Department of Corrections' response to one of the grievances. Appellant has appealed the response of the Penitentiary for each of these requests.  
  In response to his first request, the Penitentiary provided 89 pages of records from its centralized database that referenced Appellant and that were created or approved by the former warden of the Penitentiary. The Penitentiary, however, withheld records that relate to investigations involving the Appellant brought under PREA, a federal law that requires such records to remain confidential. Records related to PREA investigations are confidential and exempt from inspection under KRS 61.878(1)(k) and 28 CFR § 115.61(b).   See, e.g., 21-ORD-088; 18-ORD-237; 18-ORD-206. In denying such records, the Penitentiary did not violate the Act.  
  The Penitentiary also withheld certain records that described the Penitentiary's "restraint, extraction, and use-of-force" policies. According to the Penitentiary, the release of such records would pose a security risk to the Penitentiary. Under KRS 197.025(1), correctional facilities such as the Penitentiary are given wide discretion to deny inspection of records that would "constitute a threat to the security of the inmate, any other inmate, correctional staff, the institution, or any other person" if inspected. In the hands of inmates, records that describe the Penitentiary's policy on the use of force could pose a security risk to the Penitentiary. Therefore, it did not violate the Act in denying inspection of these records.           1  
  The Penitentiary also denied a portion of the Appellant's second request, in which he sought the names of any individuals who had received the deputy warden's memorandum regarding the use of an "x-mark" for his signature. The Penitentiary claimed that such a request did not identify a public record, but rather, sought information. This Office has consistently held that the Act does not require public agencies to answer requests for information.   See 
Dept. of Revenue v. Eifler, 436 S.W.3d 530, 534 (Ky. App. 2013) ("The ORA does not dictate that public agencies must gather and supply information not regularly kept as part of its records."); 21-ORD-075; 20-ORD-098; 16-ORD-236; 05-ORD-230; OAG 76-375. Here, the Appellant did not describe a record to be inspected, but rather, he asked for "each and every name." The Penitentiary claims that it does not possess a list of such names, and that to comply with the request it would have to create such a list. The Act does not require the Penitentiary to create a list of the requested names or to answer a request for information. Therefore, the Penitentiary did not violate the Act in failing to provide Appellant with the requested names.  
  Regarding the Appellant's third request, in which he sought records pertaining to grievances he had filed, the Appellant alleges that the Penitentiary failed to provide all attachments associated with the grievances, including the response from the Commissioner of the Department of Corrections to one of the grievances. In response, the Penitentiary explains that the grievances were processed in 2017, and that under its record retention policy it retains physical files of grievances "until December 31 of the following year after filing."           2The portions of the grievance file that were made available to the Appellant had been previously scanned into the Penitentiary's database and had not been destroyed.  
  Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). If the requester establishes a   prima facie case that records do or should exist, "then the agency may also be called upon to prove that its search was adequate."   
City of Ft. Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 848 n.3 (Ky. 2013) (citing   Bowling, 172 S.W.3d at 341).  
  Here, Appellant alleges that the Penitentiary should have produced additional records along with the grievance records the he was provided, including a response from the Commissioner. Even if the Appellant had made a   prima facie case that these records should exist, the Penitentiary has adequately explained why it no longer possesses such records. According to the Penitentiary's retention schedule, it was authorized to destroy these records as early as December 31, 2018, the year after the Appellant filed his grievances. Therefore, any additional documents not provided to Appellant no longer exist.           3As such, the Penitentiary did not violate the Act in failing to provide additional documents in response to Appellant's third request.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      It is unclear if the Appellant seeks additional records from the Penitentiary in addition to the 89 pages that were produced and the records properly withheld. He claims that the Penitentiary should possess additional records, but the Penitentiary explains that it has searched its centralized database for all records involving the Appellant and it has produced all such records in its database. Thus, the Penitentiary has conducted an adequate search for records and produced all nonexempt records that it could locate. Moreover, this Office is unable to resolve factual disputes in which a requester claims that additional records should exist where the public agency states otherwise.       See, e.g., 19-ORD-083.
2 	      Department of Corrections Records Retention Schedule, Series 03436, "Inmate Grievance File,"       available at https://kdla.ky.gov/records/recretentionschedules/Documents/State%20Records%20Schedules/kycorrections.PDF (last accessed June 4, 2021)
3 	      Presumably, if these additional records existed at one time in physical form, such records were not scanned into the database along with the rest of the records. The Penitentiary does not explain why some of the grievance records would be scanned into the database and others would not be scanned. Regardless, under the records retention policy, the Penitentiary was not required to retain any of these records after December 31, 2018.
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21-ORD-107
June 8, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Matthew Ray, Assistant Attorney General 
      Open Records Decision    
  After the close of business on April 30, 2021, Sarah Bunch ("Appellant") emailed a request to inspect records to the District. The Appellant sought to inspect records from the District related to the District's proposal to create "Community Campuses," which is a proposed initiative involving the consolidation or relocation of various schools within the District. She also sought to inspect other records, including emails, agendas, meeting minutes, and transcripts related to other topics of school administration.  
  The District received the request on May 3, 2021, the first business day after the Appellant sent her request. On May 6, 2021, the District first responded to the Appellant's request and claimed that it needed more time to process her request "because of the volume of records to be search[ed] and the labor hours required to conduct the search." The District also stated that it would provide the Appellant with most of the requested records on May 14, 2021. But the District denied the Appellant's request for correspondence, emails, agendas, meeting minutes, and transcripts related to the initial proposals for Community Campuses under KRS 61.878(1)(j). On May 9, 2021, the Appellant launched this appeal, claiming that the District's delay in providing responsive records was unreasonable, and that it improperly relied on KRS 61.878(1)(j) to deny inspection of records related to the Community Campus proposal.  
  In response to the public health emergency caused by the novel coronavirus, the General Assembly enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). Under KRS 446.030, when the period of time prescribed by statute is seven days or less, weekends and legal holidays are excluded from the computation of time. Therefore, because SB 150 provides ten days to respond, weekends or holidays are not excluded from the computation of time and a response is due within ten calendar days of receipt. However, if records are "in active use, in storage, or not otherwise available," a public agency shall notify the requester within the prescribed time and provide a "detailed explanation of the cause" for delay and the "earliest date on which" the records will be available for inspection. KRS 61.872(5).  
  The Appellant claims that the District delayed her access to records unreasonably. On receiving the request on May 3, 2021, the District responded on May 6 and claimed that it would be unable to provide responsive records within three business days. But the District did not have to respond to the Appellant's request, or provide responsive records, within three business days. SB 150 § 1(8). Because the District received the request on May 3, its response was due by May 13. Nevertheless, the District responded earlier than required under SB 150, and claimed responsive records would be available on May 14, or one day after its statutory deadline, as modified by SB 150. In its response, the District did not cite KRS 61.872(5), nor did it state whether the records were in active use, storage, or were otherwise unavailable. Therefore, it violated the Act when it failed to properly invoke KRS 61.872(5) to delay inspection.   See, e.g., 21-ORD-079. But given that the District ultimately provided the Appellant with close to 1,000 pages of responsive records, the District's delay of one day was not unreasonable under these facts.  
  On appeal, the District abandons its reliance on KRS 61.878(1)(j), and claims that it made all such responsive records available to the Appellant on May 14, 2021. Therefore, the Appellant's claim that the District improperly denied her request under KRS 61.878(1)(j) is moot.   See 40 KAR 1:030 § 6. However, in response to the Appellant's request for "correspondence, emails, agendas, meeting minutes, and transcriptions . . . regarding the initial proposal of Community Campuses," the District merely directed the Appellant to its website, and claimed that all responsive records could be found there.           1The District claims that under KRS 61.874(6), it has discharged its duty to provide records by directing the Appellant to its website.  
  Under KRS 61.874(6),  
  Online access to public records in electronic form, as provided under this section, may be provided and made available at the discretion of the public agency. If a party wishes to access public records by electronic means and the public agency agrees to provide online access, a public agency may require that the party enter into a contract, license, or other agreement with the agency, and may charge fees for these agreements.
  
  KRS 61.874(6) was enacted in 1994, when the Internet was still in its infancy.   See 1994 Ky. Laws Ch. 262. Few, if any, public agencies had websites at that time. When KRS 61.874(6) was enacted, "online access to public records in electronic form" was an expensive endeavor. That is why KRS 61.874(6) permits each public agency to establish fees that do not exceed "the cost of physical connection to the system and reasonable cost of computer time access charges." KRS 61.874(6)(a). In other words, KRS 61.874(6) contemplates an agreement in which a person is provided direct access to a public agency's electronic records database through a physical connection to the database.  
  Under KRS 61.872(3), a person has a right to inspect records in-person at a public agency's facilities, or by receiving copies of such records by mail. A public agency cannot sidestep a requester's statutory right to inspection by directing her to its website.   See, e.g., 06-ORD-131. Therefore, the District violated the Act.  
  Moreover, the District's website included no correspondence, emails, agendas, or meeting minutes associated with the Community Campuses initial proposal. The website only provides presentation materials about the project. Thus, the materials on the website do not appear to be responsive to the Appellant's request. Nevertheless, on appeal, the District claims that its superintendent has searched for responsive records and that he could not locate any such records other than those appearing on the website.           2  
  A public agency cannot grant a requester access to a record that does not exist.   
Bowling v. Lexington Urban County Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Once a public agency states affirmatively that it does not possess responsive records, that burden shifts to the requester to present a   prima facie case that the record requested does exist in the agency's possession.   Id. If the requester can make a   prima facie case that records do or should exist, then the agency "may also be called upon to prove that its search was adequate."   
City of Fort Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 848 n.3 (Ky. 2013) (  citing Bowling, 172 S.W.3d at 341).  
  Here, the Appellant has not made a   prima facie showing that the District possesses or should possess any additional records beyond what the District has provided. Moreover, this Office cannot resolve competing factual claims about the existence of additional records.   See, e.g., 19-ORD-076; 03-ORD-61. Therefore, this Office is unable to find that the District has failed to provide all responsive records.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The website link that the District provided is available at https://sites.google.com/nelson.kyschools.us/nccommunitycampus/home (last accessed June 4, 2021).
2 	      But the District did provide several emails and correspondence related to the formation of a "Local Planning Committee" and communications exchanged between Committee members, which the Appellant had also requested. It appears as though the Committee is the body administering the Community Campuses plan. Such emails may also be responsive to the Appellant's request for correspondence related to the Community Campuses proposal.
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21-ORD-103
June 3, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; James M. Herrick, Assistant Attorney General 
      Open Records Decision    
  On April 27, 2021, City Council member Richard Ciresi ("Appellant") requested certain records and information relating to alleged misconduct by the city clerk. The City denied the Appellant's request for a "complete list of everything that has been reported to the authorities as theft, fraud, or misappropriation as related to the City Clerk." Although the City cited KRS 61.878(1)(h) in its denial, it did not explain how the statute applied to the requested record. This appeal followed.  
  When a public agency denies a request under the Act, it must give "a brief explanation of how the exception applies to the record withheld." KRS 61.880(1). The agency's explanation must "provide particular and detailed information," not merely a "limited and perfunctory response."   
Edmondson v. Alig, 926 S.W.2d 856, 858 (Ky. 1996). Here, the City merely quoted the language of KRS 61.878(1)(h) without further explanation.           1Thus, the City violated the Act.  
  On appeal, the City explains that it did not provide a list because the City has "made several submissions" to the Kentucky State Police ("KSP"), but the City has "no record as to what the state will charge [the] former clerk with." Additionally, the City states that producing a list before charges are brought could "expose [the City] to a slander suit" if the list does "not match up with the items" that become the subject of criminal charges. In other words, the City has submitted records to KSP as part of the investigation, but it has not created a "complete list" of all such records it has submitted. The Act does not require a public agency to compile information or to create a record that does not already exist.   See, e.g., 21-ORD-046. Therefore, the City did not violate the Act by denying the Appellant's request for a list that the City had not created.  
  On appeal, the Appellant complained that the City had not responded to several additional portions of his request.           2Each portion will be addressed below.  
  In response to the Appellant's request for an "[a]udit checklist from the auditor," the City responded, that the list would be provided "when the auditor supplies [it] to us." While the City's response could have been clearer, it appears that the audit checklist requested by the Appellant did not exist in the City's possession at the time of the Appellant's request. Once a public agency states affirmatively that it does not possess a record, the burden shifts to the requester to present a   prima facie case that the requested record does exist in the agency's possession.   See 
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Here, the Appellant has not made a   prima facie case that the auditor had provided the City with the checklist at the time the request was made, or that the City currently possesses an audit checklist. Thus, the City did not violate the Act when it did not provide the requested record.  
  In response to the Appellant's requests for the current balance on a "$ 75,000 note taken to purchase Gene Smith property" and a "[s]chedule of principal and interest payments due on bonds," the City responded that it would provide responsive records by May 7, 2021. However, the Appellant states that the City still has not provided the requested information or record.  
  The Act does not require public agencies to fulfill requests for information. KRS 61.872;   
Dept. of Revenue v. Eifler, 436 S.W.3d 530, 534 (Ky. App. 2013);   see also 21-ORD-014 (finding that an agency had no duty to honor a request for "numbers" rather than public records). When the Appellant asked for the balance on a note, he was not asking to inspect a specific record. Rather, he sought the answer to a question. But the Appellant's request for the schedule of principal and interest is a request for record because it is a request for a specific document "owned, used, in the possession of or retained by" the City. KRS 61.870(2). When a public agency receives a request to inspect a public record, such as a schedule of principal and interest, ordinarily it must respond to such a request within three business days. KRS 61.880(1). In response to the public health emergency caused by the novel coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). Accordingly, the City violated the Act by failing to either produce the requested schedule within ten days, or explain why an exception applied to deny inspection of the requested record. KRS 61.880(1).  
  In response to the Appellant's requests for "[d]etails of [the] Tourism Grant" and "[d]etails of [the] KIA Grant," the City responded to ask that the Appellant provide the dates of the grants. A request to inspect records under the Act must describe the records in a manner "adequate for a reasonable person to ascertain the nature and scope of [the] request."   
Commonwealth v. Chestnut, 250 S.W.3d 655, 661 (Ky. 2008). However, in the Appellant's initial request for "[d]etails of Tourism Grant" and "[d]etails of KIA grant," he did not identify any particular grant, the identifying details about the grant that he sought, or the dates he believed such grants had been issued. Without such information, a reasonable person could not ascertain what records that the Appellant sought to inspect. Therefore, the City did not violate the Act by inviting the Appellant to provide a more complete description of the records he sought to inspect.           3  
  In sum, the City violated the Act by failing to explain how KRS 61.878(1)(h) applied to the requested list of "everything reported to the authorities." The City further violated the Act when it did not provide the records reflecting a schedule of principal and interest payments within ten days. However, the City did not violate the Act when it denied a request for a list it had not created and an audit checklist it did not possess, or when it could not produce records related to grants that the Appellant had not sufficiently described.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
Footnotes
Footnotes
1 	      Moreover, KRS 61.878(1)(h) exempts "records of law enforcement agencies or agencies involved in administrative adjudication" of statutory or regulatory violations, but only if the premature release of such records would harm the prospective law enforcement action. The City is not a law enforcement agency, and there is no evidence that it is engaging in administrative adjudication of potential statutory or regulatory violations. KSP may be engaging in such a prospective law enforcement action, but there is no evidence that the City is doing so.
2 	      The Appellant submitted his request on April 27, 2021, and the City responded on April 29, 2021. The City stated that many of the requested records would be provided on May 7, 2021, or within ten days of the date of the request. Due to temporary changes to the Act following the 2020 General Assembly's enactment of SB 150, public agencies are permitted ten calendar days to respond to requests to inspect records. Thus, if the City had produced responsive records on May 7, 2021, such production would have been timely under SB 150. However, the Appellant initiated this appeal on May 4, prior to the date on which the City claimed additional records would be available. After initiating this appeal, the Appellant claims that the City has not produced certain records by May 7, as it claimed it would do.
3 	      After the City responded to the appeal, the Appellant explained that he wished to inspect records showing "when received, the amount of the grant[s] and the purpose." The Appellant has not provided the requested dates to identify the grants he wishes to inspect. However, he has clarified that the "Tourism Grant" is an item to which the city clerk charged expenses in entries appearing in records the Appellant has already received. Because the Appellant only raised this issue after the appeal had been initiated and after the City had responded to his initial claims on appeal, the City has not responded to the Appellant's new claims. Therefore, the record before this Office is inadequate to determine whether these clarifications from the Appellant are sufficient for the City to identify the records the Appellant seeks.
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21-ORD-105
June 3, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  Michael Shull ("Appellant") made three requests to the Authority in which he asked to inspect records related to the Kentucky Wired statewide broadband infrastructure plan. The Appellant represents a party to the contract to build the broadband network, and his requests refer to certain terms in his client's contract with the Authority. In his first request on January 7, 2021, in which he divided his request into ten subparts, the Appellant sought all communications in the Authority's possession relating to the "Shared Savings" term of the contract. He also sought records relating to the "Service Migration" plan, including records describing the Authority's "concept of a 'migratable Site,'" records describing "the process or practices to document [the Authority's] deferred Service Migration on the Site Completion Certificate," and other records reflecting the Commonwealth's willingness or ability to migrate any agency's data operations to the new system.  
  The Authority first denied the request as unduly burdensome. The Authority claimed that the Appellant's request was not limited in temporal scope, and that the Appellant's failure to include the names of employees who may have responsive records would require the Authority to expend "innumerable hours" in searching for all responsive records. The Authority invited the Appellant to resubmit his request and narrow the temporal scope of the request, and provide the names of employees or third party email accounts to assist the Authority in its search.  
  In response to that request, the Appellant then resubmitted his request and asked the Authority to begin searching for responsive records created since April 2018. The Appellant also provided the names of employees he believed would have access to the requested records, and insisted that the Authority should "begin" its search using this information. Although he provided specific names, the Appellant insisted that the Authority should not limit its search to just the named employees he had named.  
  While his first request was pending with the Authority, the Appellant submitted additional requests to inspect records. He submitted his second request on January 21, 2021, in which he sought records relating to "Huts," a term that is used in the parties' contract, and any records describing design or construction defects with such "Huts." The Appellant also provided the names of employees he believed would have access to responsive records, but again insisted that the Authority should not limit its search to just those employees. Despite the Appellant providing the names of employees, the Authority responded to this request on February 1, 2021, and stated that the Appellant's request "failed to identify individuals from Open Fiber and email addresses for any individuals that is not an employee of the Commonwealth of Kentucky. Once this information is received, [the Authority] will request another search for the emails [and] documents requested." The Authority provided no records, even though it had also admitted that "an initial search for [responsive records] has been completed."  
  On February 5, 2021, the Appellant submitted a third request in which he sought additional records related to the "Huts." Also on that date, the Authority spoke to the Appellant by telephone about all of his outstanding requests. But the Authority did not issue a written response to the Appellant's third request.  
  The Authority did not issue any further written communications to the Appellant until February 19, 2021, almost six weeks after his initial request. On that day, the Authority emailed the Appellant and stated that the Appellant's request had generated more than 17,000 records.           1The Authority advised that it believed most of the records were unresponsive to the Appellant's request, but that it would review them and send "the first batch of documents" early next week.  
  On February 22, the Authority emailed the "first batch" of records to the Appellant. On March 11, the Authority released its "second batch" of records to the Appellant. Then, on March 17, the Appellant demanded that the Authority produce all remaining responsive records within 48 hours. On March 19, the Authority stated that it could not provide all remaining records within 48 hours, but that it could provide all remaining documents within ten days. The Appellant then initiated this appeal.  
  Ordinarily, upon receiving a request to inspect records a public agency must issue a response within three business days whether it will comply with the request. KRS 61.880(1).           2During the state of emergency, the period to respond to requests under the Act has been extended to ten days.   See 2020 SB 150. However, if the records are "in active use, storage, or are otherwise unavailable," a public agency may extend the deadline to provide responsive records by notifying the requester within three business days and stating the earliest date on which the records will be available. KRS 61.872(5). When providing such notification, the public agency must also provide "a detailed explanation of the cause" of the delay.   Id.  
  Here, the Authority never notified the Appellant in writing that the records were "in active use, storage, or [were] otherwise unavailable." Instead, the Authority elected to release records that it had identified and reviewed in "batches," but it did not inform the Appellant of the earliest date by which all responsive records would be made available to him. This Office has found that a public agency may show that it is acting in good faith to respond to a request that implicates many records by releasing those records in bathes on an ongoing basis.   See, e.g., 21-ORD-045. But such conduct does not relieve a public agency of its initial duty to provide the requester with the "earliest date" on which the records will be made available. Thus, if a public agency commits to releasing   all responsive records by a certain date, this Office can decide whether such a claimed delay is reasonable. And one factor in considering whether such a delay is reasonable is the public agency's conduct,   e.g., whether it is releasing portions of those records in batches up to the agency's self-imposed deadline under KRS 61.872(5). Because the Authority did not issue a timely response invoking KRS 61.872(5), and because it did not provide the Appellant with the "earliest date" on which all responsive records would be available, it violated the Act.  
  Ultimately, the Authority provided all responsive records to the Appellant on April 9, 2021. Thus, about three months elapsed between the Appellant's first of three requests and the date on which all responsive records were provided. For brevity, this decision does not fully articulate each of the Appellants three requests, which combined contained 27 subparts that each seek records relating to the Authority's interpretation and implementation of complicated contract terms. The parties are currently engaged in litigation, and part of the Authority's reasoning for taking three months to process the requests was that several records had to be reviewed for confidential attorney-client communications.   See, e.g., 21-ORD-045 (recognizing that some delay may be warranted when many records must be reviewed to guard against the inadvertent disclosure of privileged communications). As noted previously, the Appellant's requests required the Authority to review at least 17,000 records. The Authority also committed to releasing records in batches as they were processed, meaning the Appellant had access to some records during the three-month period between the first request and final production of all records. Therefore, this Office does not find such a delay to be unreasonable under these facts. Rather, the Authority's violation was its failure to respond to the requests and state the date on which all responsive records would be available.           3  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
Footnotes
Footnotes
1 	      It is not clear from this email whether the Authority claimed all three of the Appellant's requests generated 17,000 responsive records, or whether the Appellant's first request, alone, generated so many records.
2 	      However, effective June 29, 2021, a public agency must respond to such a request within five business days.       See 2021 House Bill 312 (effective June 29, 2021).
3 	      Although the Appellant also claims that the Authority violated the Act when it first denied his first request as unreasonably burdensome, the Authority has since provided all records that it claims are responsive. Thus, this issue is moot. 40 KAR 1:030 § 6.
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Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  Jenny Patten ("Appellant") requested from the Cabinet a list of entities performing PCR tests for the Commonwealth of Kentucky, the contracts for the entities analyzing such PCR tests, and the receipts for any payments made to any such entities for such PCR tests. The Cabinet created a list of entities performing PCR tests and provided that list to the Appellant. The Cabinet also provided two contracts for the PCR tests. This appeal followed.  
  The Appellant claims that the contracts she received from the Cabinet do not reflect the number of tests performed in the Commonwealth. She therefore claims that the Cabinet must be withholding records. In response, the Cabinet asserts that it has provided the Appellant with all documents it has in its possession. The Cabinet explains that not all tests administered in Kentucky are performed subject to state issued contracts. For example, many people can obtain such tests using their own private insurance plans. Therefore, the Cabinet would not have records reflecting state payment for tests equal to the number of tests being reported. In addition, the Cabinet noted that the University of Kentucky may possess records responsive to the tests administered by it, and that the Finance and Administration Cabinet may possess records regarding state contracts procuring testing.  
  Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Appellant notes that there is a large discrepancy between the number of tests reflected in the contracts provided to her by the Cabinet and the number of tests reported on the state's website. However, this discrepancy does not necessarily suggest that the Cabinet possesses additional contracts or receipts that have not been provided. As the Cabinet notes, the Commonwealth did not contract for all such testing. Thus, Appellant has failed to present a   prima facie case that the Cabinet is in possession of additional records responsive to her request. Furthermore, insofar as Appellant alleges the Cabinet should have more records in its possession, this Office is not equipped to resolve such dispute.   See, e.g., 20-ORD-100; 19-ORD-234; 19-ORD-083; 03-ORD-61; OAG 89-81. As such, this Office is unable to find that the Cabinet violated the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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Opinion
Opinion By: 		    Daniel Cameron, Attorney General; James M. Herrick, Assistant Attorney General 
      Open Records Decision    
  On April 13, 2021, Hayden Hodges ("Appellant") requested a copy of "all body-worn camera videos of" an incident on March 20, 2021, in which a named individual was charged with driving under the influence. In a timely response, the Sheriff's Office denied that request under KRS 189A.100(2) and KRS 61.878(1)(h). But the Sheriff's Office did not explain its denial other than to state that the recording is "part of an open criminal investigation and the body camera video is exempt from open records request at this time." This appeal followed.  
  When a public agency denies a request under the Act, it must give "a brief explanation of how the exception applies to the record withheld." KRS 61.880(1). The agency's explanation must "provide particular and detailed information," not merely a "limited and perfunctory response."   
Edmondson v. Alig, 926 S.W.2d 856, 858 (Ky. 1996). Moreover, when a law enforcement agency claims that records are exempt under KRS 61.878(1)(h), it must articulate how release of the records will pose "a concrete risk of harm to the agency in the prospective action."   
City of Ft. Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 851 (Ky. 2013);   see also 21-ORD-098.  
  Here, the Sheriff's Office merely stated that the video was "part of an open criminal investigation." Rather than explain how KRS 189A.100(2) authorized the Sheriff's Office to withhold the video, the Sheriff's Office merely provided the Appellant a copy of the statute. And although the Sheriff's Office stated that the records were part of an ongoing criminal investigation, it did not explain how premature release of the video would harm its investigation. Thus, the Sheriff's Office violated the Act when it failed to explain how KRS 189A.100(2) or KRS 61.878(1)(h) applied to deny inspection of the records. KRS 61.880(1).  
  Although the Sheriff's Office's initial response violated the Act, it properly denied the request under KRS 189A.100(2). Law enforcement agencies may make audiovisual recordings of a field sobriety test of a person suspect suspected of driving under the influence. KRS 189A.100(2)(a). But under KRS 189.100(2)(b)5, such recordings "shall be used for official purposes only," which are limited to "[v]iewing in court," "[v]iewing by the prosecution and defense in preparation for a trial," and "[v]iewing for purposes of administrative reviews and official administrative proceedings." Such recordings must "otherwise be considered as confidential records." KRS 189A.100(2)(b)5.c. And KRS 61.878(1)(l) excludes from the Act "[p]ublic records or information the disclosure of which is prohibited or restricted or otherwise made confidential by enactment of the General Assembly[.]"  
  The General Assembly was clear that KRS 189A.100, including its confidentiality provisions, applies to the "entire recording."   See KRS 189A.100(2)(b)2 (requiring the "entire recording" to be played in court "unless the defendant waives the showing of any portions not offered by the prosecution"); KRS 189A.100(2)(b)3 (requiring the "entire recording" to be available for use by the defense at trial); KRS 189A.100(2)(b)4 (requiring that the defense be given an opportunity to view the "entire recording" prior to trial). This Office has previously held that such recordings are entirely confidential, and that a law enforcement agency is not authorized to release any portion of such videos.   See, e.g., 93-ORD-133; 10-ORD-088; 19-ORD-102. And to ensure that no public official inappropriately releases such recordings, the General Assembly has declared that using or showing the recordings to an unauthorized person constitutes official misconduct in the first degree -- a Class A misdemeanor. KRS 189A.100(2)(b)7.  
  Here, the Sheriff's Office explains that the video is about two hours long and contains "the DUI arrests of two individuals . . . and [the recording] starts when the deputy arrives on the scene." The Appellant does not dispute that the video shows field sobriety testing. Nor does he claim that he is requesting the video for "official purposes," as defined in KRS 189.100(2)(b)5. Instead, he claims that KRS 189.100(2) only applies to the specific moments of the video where the field sobriety testing occurs. Therefore, he argues, the Sheriff's Office must redact those portions of the video and provide the remainder to him. But, as explained above, the Sheriff's Office cannot release any portion of the recording under KRS 189A.100(2). Thus, the Sheriff's Office did not violate the Act when it denied the Appellant's request under KRS 189A.100(2).  
  In sum, the Sheriff's Office violated the Act when it failed to explain how the cited exceptions to the Act authorized it to withhold the video requested. On appeal, however, the Sheriff's Office has met its burden to show that the video is confidential under KRS 189A.100(2)(b) and that it is exempt from inspection under the Act. Because KRS 189A.100(2)(b) is dispositive, it is unnecessary to consider whether the video is exempt under KRS 61.878(1)(h).  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Matthew Ray, Assistant Attorney General 
      Open Records Decision    
  On April 15, 2021, Stephen McBride ("Appellant") sent an email to the Clerk in which he requested to inspect any public records concerning the ownership, possession, carrying, storage, transportation, manufacture, sale, purchase, taxation, or transfer of firearms. Having received no response by April 26, 2021, the Appellant appealed to this Office.  
  The Act provides that "[e]ach public agency, upon any request for records made under [the Act], shall determine within three (3) [business] days . . . after the receipt of any such request whether to comply with the request and shall notify in writing the person making the request, within the three (3) day period, of its decision" KRS 61.880.           1On appeal, the Clerk explains that he had overlooked the Appellant's request because it is his policy not to accept such requests by email. After receiving notice of this appeal, the Clerk emailed the Appellant, explained the policy, and invited him to resubmit his request by delivering it to the Clerk's office by hand or mail.  
  As explained below, the Clerk was permitted to deny the request because it was not submitted in conformity with the policy. However, KRS 61.880(1) requires a public agency to notify the requester within the prescribed time period whether it will comply with the request. Here, the Clerk did not respond within the prescribed period to inform the Appellant that he does not accept requests via email. Therefore, the Clerk violated the Act.  
  Although the Clerk violated the Act when he failed to respond to the Appellant, he was not required to accept the Appellant's emailed request at the time the request was made.           2Until June 29, 2021, a public agency's records custodian has discretion under KRS 61.872(2)(a) on whether to accept a request by email. Such discretion is not unlimited. To exercise its discretion, a public agency must state the acceptable means of transmission in its policies and procedures under KRS 61.876.   See, e.g., 20-ORD-055 (finding that a public agency violated the Act when it denied a request submitted via email when its policy permitted such transmission). Here, the Clerk has a policy to not accept requests via email. At the time the Appellant's request was made, that policy did not violate the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      In response to the public health emergency caused by the Coronavirus, however, the General Assembly extended the time for a public agency to respond when it enacted Senate Bill ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). However, the Clerk did not respond to the request until well beyond the ten day period, so SB 150 is not relevant to this analysis.
2 	      The 2021 General Assembly enacted House Bill 312 ("HB 312") which makes several changes to the Act. HB 312 becomes effective June 29, 2021.       See OAG 21-02. HB 312 amends KRS 61.876 to require all public agencies to update their policies and procedures to include both the mailing address and the email address of the records custodian. HB 312 further amends KRS 61.872(2) to require a records custodian to accept requests submitted by email to the record custodian's email address stated in the policy. Therefore, effective June 29, 2021, a public agency may not reject a request to inspect records submitted via email to the records custodian.
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Opinion
Opinion By: 		    Daniel Cameron, Attorney General; James M. Herrick, Assistant Attorney General 
      Open Records Decision    
  Northern Kentucky Mental Health Mental Retardation Regional Board, Inc. d/b/a NorthKey Community Care ("Appellant") requested records containing specific and comprehensive information about its current and former employees who were participants in the Non-Hazardous Kentucky Employees Retirement System.           1The Appellant stated that it wished to use this information to contest the Authority's finding that the Appellant owed a certain amount in unfunded liability based on its employees' participation in the retirement system. The Authority denied the request under KRS 61.661(1)(a), explaining that the Appellant had requested specific data about retirement system members, which is confidential. This appeal followed.  
  KRS 61.878(1)(l) exempts from disclosure records or information made confidential by an act of the General Assembly. Under KRS 61.661(1)(a), the General Assembly has provided that "[e]ach current, former, or retired member's account shall be administered in a confidential manner, and specific data regarding a current, former, or retired member shall not be released for publication," except in three circumstances. First, "[t]he member or recipient may authorize the release of his or her account information." KRS 61.661(1)(a)1. Second, the Authority "may release account information to the employer or to other state and federal agencies as it deems necessary or in response to a lawful subpoena or order issued by a court of law." KRS 61.661(1)(a)2. And third, the Authority must release certain categories of information about current or former legislators "[u]pon request by any person." KRS 61.661(1)(a)3.  
  The Appellant does not dispute that the information it requested is "specific data" about individual members' retirement accounts. However, the Appellant argues that the records are not confidential because the Appellant is not requesting the information "for publication." Thus, the Appellant claims that the phrase "released for publication" means that member information may be released to any member of the public for any purpose, unless the requester intends to publish the information.           2Such an interpretation, however, would render each of the three exceptions to KRS 61.661(1)(a) meaningless. For example, if the General Assembly intended for any member of the public to access this information so long as he does not publish it, why would the General Assembly permit the Authority to deny an employer's request for such information when the employer has not first obtained a subpoena?   See KRS 61.661(1)(a)2.           3Simply put, under KRS 61.661(1)(a) this information is confidential unless one of three specifically enumerated exceptions applies. None of them applies here. Thus, the Authority did not violate the Act when it denied the Appellant's request for this information.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Appellant also requested other records that do not appear to be in dispute. The Authority provided some of the requested records, but stated that it had no records responsive to other portions of the request. The Appellant has not challenged the Authority's actions response in this regard.
2 	      In support of its argument, the Appellant cites 13-ORD-008, which found member information confidential under KRS 61.661(1)(a). The Appellant attempts to distinguish this case by stating that the requester in 13-ORD-008 was a reporter. But that decision did not turn on the purpose of the request because KRS 61.661(1)(a) makes such information confidential in all but three enumerated circumstances.
3 	      For this reason, the Appellant's argument that it is entitled to this information because it is an employer lacks merit. The Authority, in its discretion, may release the account information to an employer. KRS 61.661(1)(a)2. If the Authority chooses not to voluntarily release such information to the employer, then the employer's remedy is to obtain a subpoena, not to file a request under the Act.
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Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Matthew Ray, Assistant Attorney General 
      Open Meetings Decision    
  In a written complaint to the Mayor of Perryville, Julie Clay ("Appellant") alleged that she had been blocked from commenting on the Council's Facebook Live page while it broadcasted its March 4, 2021 meeting. In its response, the Council denied that its actions violated the Act. This appeal followed.  
  Under KRS 61.810 (1), "[a]ll meetings of a quorum of the members of any public agency at which any public business is discussed or at which any action is taken by the agency, shall be public meetings, open to the public at all times." The Act provides that a notice for any meeting conducted by video teleconference must "[p]recisely identify a primary location of the video teleconference where all members can be seen and heard and the public may attend in accordance with KRS 61.840." KRS 61.826(2)(b).  
  In response to the novel coronavirus emergency, the General Assembly enacted Senate Bill 150 ("SB 150"), which became effective on March 30, 2020. Section 1(8)(b) of SB 150 provides that during the state of emergency, "a public agency may conduct any meeting . . . by live audio or live video teleconference." For meetings conducted by teleconference, SB 150 expressly incorporates the notice requirements for special meetings under KRS 61.823. But along with the notice requirements stated in KRS 61.823, during the current public health emergency, the agency must "[p]rovide specific information on how any member of the public or media organization can access the meeting." SB 150 § 1(8)(b)3. That is important information. Without it, the public has no other way to attend a public meeting when the General Assembly has otherwise suspended the requirement to provide a primary physical location at which the public may attend the meeting. Therefore, when a public agency conducts a meeting by virtual means, the "specific information" required in the notice must include a phone number or website link or, at a minimum, directions for how the public may access the meeting.  
  Although a public agency conducting a video teleconference meeting under SB 150 must provide specific information that explains how the public may attend and observe the meeting, the public has no right under the Act to participate in discussions during the meeting. The public agency need only ensure that its   members can be "seen and heard." KRS 61.826(2)(b). KRS 61.826(2) does not require public agencies to ensure that members   of the public are seen or heard. And this Office has long held that the Act does not require public agencies to permit public comments during meetings.   See, e.g., 95-OMD-99; 19-OMD-135.  
  The Council complied with KRS 61.826, as modified by SB 150, when it provided notice of the video teleconference meeting on March 4. The Appellant claims that she was prevented from commenting on the Council's Facebook Live page where the Council was broadcasting the properly noticed meeting. But just as the Act does not require a public agency to permit public comments at its meetings, the Act does not require a public agency to permit virtual public comments at its virtual meetings. Therefore, the Council did not violate the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.846(4)(a). The Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Matthew Ray, Assistant Attorney General 
      Open Records Decision    
  On March 5, 2021, Lawrence Trageser ("Appellant") asked Metro for a copy of a specific police officer's personnel file. Having received no response by April 29, 2021 the Appellant appealed to this Office.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the Coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). Under KRS 446.030, when the period prescribed by statute is seven days or less, weekends and legal holidays are excluded from the computations of time. Therefore, because SB 150 provides ten days to respond, weekends or holidays are not excluded from the computation of time and a response is due within ten calendar days of receipt.  
  Here, Metro did not issue a response until May 14, more than two months after the request and only after this appeal was launched. Metro admits that its late response violated the Act. But on appeal Metro has provided the Appellant with all responsive records. Thus, the Appellant's remaining claims are moot.           1  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Appellant objects to Metro's use of an online form to facilitate open records requests because the form requires a requester to answer questions that are not required under KRS 61.872(2)(a). However, Metro does not require the use of this form and will accept emails requesting to inspect records that are sent to its custodian of records at a dedicated email address, openrecords2@louisvilleky.gov. Metro explains that it did not deny the Appellant's request for his failure to use the form, but rather, Metro negligently overlooked his request. And Metro's negligence in failing to respond to the request violated the Act, as previously explained.
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Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  There are two exemptions to the Act that are commonly referred to as the "law enforcement exemption." One such exemption is KRS 61.878(1)(h), which exempts from inspection "records of law enforcement agencies . . . that were compiled in the process of detecting and investigating statutory or regulatory violations if the disclosure of the information would harm the agency by revealing the identity of informants not otherwise known or by premature release of information to be used in a prospective law enforcement action." The other is KRS 17.150(2), which states that "intelligence and investigative reports maintained by criminal justice agencies are subject to public inspection if prosecution is completed or a determination not to prosecute has been made." KRS 17.150(2) is incorporated into the Act under KRS 61.78(1)(l), which exempts records that are made confidential by another statute.  
  This appeal involves both exemptions and a request for the same records made to two public agencies. First, the Coroner's Office relied on KRS 61.878(1)(h) to deny inspection of specific death certificates for the victims of homicides that remain the subject of an active investigation. Although the Appellant sought the same records from the Kentucky State Police, that agency relied on KRS 17.150(2) to deny inspection. Although one agency violated the Act and the other did not, for the reasons that follow, the records are exempt from inspection from both agencies. Nevertheless, this decision will explain that the two exceptions require public agencies to provide different explanations as for why law enforcement records are exempt from inspection.  
  Emily Lacey ("Appellant") asked the Coroner's Office to provide copies of the death certificates for four individuals who died between 2013 and 2016. In a timely written response, the Coroner's Office explained that, according to KSP, the deaths were the subject of an ongoing investigation into "statutory violations." For that reason, the Coroner denied the request under KRS 61.876(1)(h), and stated only that "the release of the requested information would harm [KSP] by the premature release of information to be used in a prospective law enforcement action."  
  Upon receiving the response from the Coroner's Office, the Appellant then sent an identical request to KSP. In a timely response, KSP denied the request under both KRS 17.150(2) and KRS 61.878(1)(h), and stated that "[p]remature release of any records related to an ongoing investigation in a public forum could result in prejudice to the witnesses and may adversely affect their recollection of the events." The Appellant then sought this Office's review of both responses.  
  In 20-ORD-104 and 20-ORD-139, the Office explained the difference between KRS 61.878(1)(h) and KRS 17.150(2). Briefly stated, KRS 17.150(2) applies only to "intelligence and investigative reports" of "criminal justice agencies,"   i.e., law enforcement agencies, and only if criminal prosecution has not concluded. If a decision not to prosecute has been made, the records may still be exempt from inspection if one of the conditions of KRS 17.150(2) (a)-(d) applies. For example, even if no prosecution occurs, the law enforcement agency may still redact or withhold information that would reveal the identity of a confidential informant. KRS 17.150(2)(a). If a public agency denies inspection of records under KRS 17.150(2), it must explain its denial "with specificity." KRS 17.150(3). This "specificity" requirement requires the public agency to explain that a prosecution is ongoing, or a decision declining prosecution has not been made. Or, if prosecution has been declined and one of the conditions in KRS 17.150(2) (a)-(d) applies, the agency must state with specificity how one of those four conditions permits the agency to continue to deny inspection of the records.  
  KRS 61.878(1)(h), on the other hand, applies to a broader category of law enforcement records. First, it is not limited to "intelligence and investigative reports," unlike KRS 17.150(2). Second, it also applies to investigations conducted by administrative agencies in connection with investigating the violations of regulatory provisions. To put it another way, all KRS 17.150(2) records are also KRS 61.878(1)(h) records, but not all KRS 61.878(1)(h) records are KRS 17.150(2) records.  
  If an agency relies only on KRS 61.878(1)(h), it must prove that   that exception applies. And   that exception requires the agency to articulate the "harm" that will affect the law enforcement investigation. In   
City of Ft. Thomas v. Cincinnati Enquirer, 406 S.W.3d 842 (Ky. 2013), the Supreme Court of Kentucky held that investigative files of law enforcement agencies are not categorically exempt from disclosure under KRS 61.878(1)(h). Rather, when a record pertains to a prospective law enforcement action, KRS 61.878(1)(h) "is appropriately invoked only when the agency can articulate a factual basis for applying it, only, that is, when because of the record's content, its release poses a concrete risk of harm to the agency in the prospective action."   Id. at 851. The Court did not address the application of KRS 17.150(2), because the subject of the investigation had already been prosecuted to conviction.   See id. at 846. Notwithstanding the agency's claim that the convicted defendant could still seek post-conviction relief, the Court found the agency had not satisfied its burden under KRS 61.878(1)(h).   Id. at 852.  
  As set forth above, KRS 17.150(2) provides that "[i]ntelligence and investigative reports maintained by criminal justice agencies are subject to public inspection if prosecution is completed or a determination not to prosecute has been made." The fact that KRS 17.150 only applies before a prosecution has concluded, and that it further does not require a "showing of harm," is a recognition that the premature release of information prior to a criminal trial could damage either the criminal defendant, the Commonwealth, or both. That is because the criminally accused are afforded certain rights that are not available to those facing administrative discipline. For example, the criminally accused have the right to a fair and impartial jury, and the Commonwealth and the defendant both have an interest in witnesses not having access to evidence that could change their testimony.  
  Under KRS 17.150(2), the question of "harm" is secondary to the question, "Has prosecution been concluded?" If prosecution has not concluded, then it is evident that premature release of records into the public sphere may affect the impartiality of potential jurors, or provide an opportunity for witnesses to change their testimony. That is why the General Assembly enacted KRS 17.150(2) and limited its application to criminal prosecutions. If the prosecution is over, or a decision not to prosecute has been made, then the concerns about fair and impartial juries, or changes to witness testimony, are no longer relevant. But the records may also be used in other prospective law enforcement actions unrelated to criminal prosecution, such as an administrative investigation into police misconduct. Therefore, the records may still be exempt under KRS 61.878(1)(h), but to properly invoke this exemption, a public agency must articulate a concrete risk of harm to the investigation that will occur if the records are released.   City of Ft. Thomas, 406 S.W.3d 842.  
  The Coroner and the KSP are "criminal justice agencies" under KRS 17.150(1). And death certificates are "intelligence reports." Death certificates can include the time of death, the immediate cause of death, descriptions of injuries causing death, and how those injuries occurred. The premature release of such information could impact witness testimony. For example, it may permit a suspect to create an alibi for the time of death. Or it could prejudice a potential jury pool by allowing members of the community to learn specific facts about the manner and time of death before any such evidence is presented at a trial. To explain how KRS 17.150(2) applies to deny inspection of records, a law enforcement agency must explain that a criminal investigation is ongoing and that prosecution has not been completed or a decision not to prosecute has not yet been made. KSP did that, and therefore it did not violate the Act.  
  The Coroner's Office, however, relied only on KRS 61.878(1)(h) to deny inspection of the death certificates. For the reasons previously explained, KRS 61.878(1)(h) specifically requires a law enforcement agency to articulate the harm that will occur to the investigation if the records are prematurely released. The Coroner's Office failed to articulate the harm necessary to justify its reliance on the exemption. On appeal, however, the Coroner's Office explains that the death certificates contain the estimated time and cause of death, and the premature release of such information may permit suspects to create alibis for the time of death. At this stage in the investigation, no one has been charged, and the public release of facts related to the time and cause of the victims' deaths may impede law enforcement's ability to proceed with the investigation.  
  At bottom, this Office has long recognized the inherent harm to criminal prosecutions when evidence that may be used at trial is publicly disclosed prematurely.   See, e.g., OAG 83-123. Such inherent harm dissipates after a prosecution has concluded. At that point, KRS 17.150 may only be invoked to deny inspection if one of the conditions enumerated in KRS 17.150(2)(a)-(d) is met and the agency explains with specificity how one of those conditions applies. Or, a public agency may rely on KRS 61.878(1)(h) to deny inspection if it articulates a concrete risk of harm to the agency's investigation.   See City of Ft. Thomas, 406 S.W.3d at 846-47. KRS 17.150 applies only in the context of criminal prosecutions, which are proceedings that carry significant constitutional safeguards for the criminally accused.           1On the other hand, KRS 61.878(1)(h) may be invoked in the context of any law enforcement investigation, whether it is a criminal investigation or administrative investigation. And when a public agency relies solely on KRS 61.878(1)(h) to deny inspection of law enforcement records, it must explain the harm that will occur to the investigation.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      Of course, as time progresses and an investigation languishes without any real chance that a prosecution will be forthcoming, a de facto decision not to prosecute may occur.       See Department of Kentucky State Police v. Teague, Case No. 2018-CA-000186, 2019 WL 856756 (Ky. App. Feb. 22, 2019) (holding that KSP could not rely on KRS 17.150 to deny inspection of records relating to an investigation that had been ongoing for 22 years and there was no evidence that a suspect would be charged in the future). This Office notes that at least one of the decedents died in 2013, or approximately eight years ago. Eventually, the passage of time will by default lead a reasonable person to conclude that no prosecution will be occurring, and that KRS 17.150 should no longer apply to the records.
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May 27, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; James M. Herrick, Assistant Attorney General 
      Open Records Decision    
  On March 3, 2021, Jackson Bell ("Appellant"), a student, requested copies of the "records relating to his disciplinary process" at the University, including records related to the investigation of the incident that gave rise to the disciplinary process. The Appellant stated that he needed the records "for an appeal with a submission date of" March 9, 2021, because he was challenging the disciplinary action taken against him. In a timely response, the University provided some records, but it withheld the investigative report under KRS 61.878(1)(i) and (j). The University claims that the report was "still preliminary." This appeal followed.  
  On appeal, the University states that it has now "provided the documents to the requester with redactions as required by federal law." However, the University does not explain what redactions it made or what federal law required those redactions. For his part, the Appellant states that he has "no idea" whether the University has produced all responsive records. The Appellant also complains that the University did not provide the records in time for him to use them in his disciplinary proceeding, but delayed production until after his appeal was taken under submission by the University's disciplinary board.  
  When a public agency denies a request under the Act, it must give "a brief explanation of how the exception applies to the record withheld." KRS 61.880(1). The agency's explanation must "provide particular and detailed information," not merely a "limited and perfunctory response."   
Edmondson v. Alig, 926 S.W.2d 856, 858 (Ky. 1996). Here, the University merely stated that the investigative report was "still preliminary," without further explanation. The Appellant provides proof that, prior to the date of the request, the University took disciplinary action against both him and the fraternity that was involved in the incident which was the subject of the report. Thus, the University violated the Act when it failed to explain how KRS 61.878(1)(i) and (j) applied to withhold the record.  
  On appeal, the University no longer relies on KRS 61.878(1)(i) or (j) because it has provided the requested investigative report to the Appellant. Thus, whether the report is exempt under KRS 61.878(1)(i) or (j) is now moot. However, under KRS 61.880(4), a person may petition the Attorney General to review an agency's action, short of denial of inspection, if the "person feels the intent of [the Act] is being subverted[.]" One way in which a public agency may subvert the intent of the Act is to delay access to records unreasonably.   See, e.g., 20-ORD-137. The Appellant claims that the University subverted the intent of the Act because he believes it intentionally delayed access to records he needed to defend himself at an administrative proceeding being conducted by the University.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the novel coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a).  
  Here, although the University issued its response within ten days, the University did not provide the requested investigative report within ten days or provide a brief explanation of how an exception applied to permit the University to deny inspection of the report. KRS 61.880(1).           1Furthermore, even though the Appellant had told the University that his purpose for making the request was to use the report at a disciplinary proceeding, the University still delayed its release of the report until after the proceeding had concluded. Under KRS 61.880(2)(c), the burden is on the University to justify its actions, either by explaining how an exception to the Act permitted its initial denial, or that the records were in active use, storage, or were otherwise unavailable and thus a delay was necessary.   See KRS 61.872(5). It has still not done so. Thus, the University subverted the intent of the Act by denying the Appellant access to the requested record for more than ten calendar days without explaining how an exception authorized it to do so.  
  Moreover, although the University has now provided the investigative report to the Appellant in redacted form, it has not explained what redactions it made to that document or what provision of "federal law" purportedly required those redactions. Therefore, the University has violated the Act by failing to explain its partial denial of the Appellant's request under KRS 61.880(1) and has not met its burden under KRS 61.880(2)(c) to sustain the redactions.           2  
  In sum, the University violated the Act by failing to explain how KRS 61.878(1)(i) or (j) applied to the investigative report and by subsequently failing to explain the legal basis for its redactions to that record. Because the University has not met its burden of proof to sustain its redactions, this Office finds that the University violated the Act by redacting the document without sufficient justification. The University also subverted the intent of the Act by delaying the Appellant's access to the investigative report without justifying its delay.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
Footnotes
Footnotes
1 	      The University initially denied access to the report under KRS 61.878(1)(i) and (j), but it did not sufficiently explain how those provisions applied.
2 	      The Appellant claims that he has "no idea" whether the University has provided all responsive documents. But the University claims it has provided all responsive records and no others exist. Once a public agency states that it has provided all responsive records, the burden shifts to the requester to present a       prima facie case that additional records exist.       See Bowling v. Lexington-Fayette Urb. Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Here, the Appellant has not presented a       prima facie case that any further responsive records exist. And this Office ordinarily declines to adjudicate factual disputes between the parties about whether all responsive records have been located and produced.       See, e.g., 19-ORD-234; 19-ORD-083; 03-ORD-61; OAG 89-81.
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May 26, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Matthew Ray, Assistant Attorney General 
      Open Records Decision    
  On April 7, 2021, David Pennington ("Appellant") asked KSP to provide copies of several records related to its administration of the driver's license testing program in Floyd County. He specifically sought phone records, testing schedules, and employee timesheets from the previous four months. The Appellant also sought records showing the salary of the officials administering the licensure tests. After receiving no response from KSP, the Appellant appealed to this Office on April 26, 2021.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the Coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). Under KRS 446.030, when the period prescribed by statute is seven days or less, weekends and legal holidays are excluded from the computations of time. Therefore, because SB 150 provides ten days to respond, weekends or holidays are not excluded from the computation of time and a response is due within ten calendar days of receipt.  
  Although KSP's response was due on April 18, 2021, it failed to respond to the request until May 11, 2021.           1On appeal, KSP admits it received the Appellant's request on April 8, 2021, but claims that it missed the deadline to respond due to staffing shortages and an inadvertent clerical oversight. KSP's failure to respond violated the Act as modified by SB 150.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      On May 11, after the appeal had been initiated, KSP provided the Appellant with most of the records he requested. However, KSP claimed that it did not possess phone records for some employees because the Floyd County Drivers Testing office does not have a landline phone. For that reason, all calls are forwarded to a single state-issued cell phone. Records for that phone were provided. The Appellant has not claimed that additional records should exist.
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  Jenny Patten ("Appellant") submitted to the Cabinet two requests for copies of records. In her first request, she asked the Cabinet to provide "documents showing how many [of the] PCR tests           1[in Kentucky] have been conducted by Labcorp." The Cabinet responded that it "does not keep a running tally of the number of reports submitted by each diagnostic laboratory" and therefore no responsive record exists. However, to the extent that that information could be gleaned from the actual test reports, the Cabinet asserted that those reports are confidential under KRS 333.130 and therefore exempt from disclosure under KRS 61.878(1)(l) and 61.878(1)(a).  
  Additionally, the Appellant requested "documents/receipts showing how much each PCR test is costing the state [including] all costs associated (testing [and] processing)." The Cabinet responded that it had already provided the Appellant a copy of its contract with Gravity Diagnostics, which specified "the amount of money the state will pay for each test[.]" The Cabinet also provided "a document displaying all payments to Laboratory Corporation of America Holdings for the requested timeframe." To the extent that the Appellant was requesting the Cabinet to compile additional information or to create a record, the Cabinet asserted that it was not required to do so.  
  For her second and similar request, the Appellant sought "all reports, and emails regarding" Covid-19 positive tests in Kentucky from Labcorp between May 30, 2020 and February 23, 2021. She also sought all contracts and "receipts" from Labcorp during the same period. The Cabinet provided responsive contracts and receipts. But the Cabinet denied the Appellant's request for reports or emails regarding Covid-19 test positivity under KRS 333.130 and KRS 61.878(1)(a). The Appellant now challenges the Cabinet's disposition of her requests.           2  
  The Cabinet denied the Appellant's request for copies of all positive test reports, and emails regarding those positive test reports, under KRS 333.130. Under that statute, "[t]he cabinet may require reporting by medical laboratories of selected test results for the protection of the public health." However, those reports are "deemed confidential and not subject to public inspection."           3  Id. Because the test reports are confidential, the Cabinet did not violate the Act when it denied the Appellant's request for these records.           4  
  Regarding the Appellant's request for contracts and receipts related to the cost of testing, the Cabinet has already provided the Appellant with records stating the amount paid by the Commonwealth for each Covid-19 PCR test. Among those records are the contracts that it has executed with testing providers and "a document displaying all payments" to Labcorp.           5However, the Cabinet states that if the Appellant is requesting a record that includes all costs associated with testing, including the salaries of public employees who process the data, the Cabinet is unable to comply with the request because it possesses no such record. Once a public agency states affirmatively that a record does not exist, the burden shifts to the requester to present a   prima facie case that the requested record does exist.   
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Because the Appellant has not made a   prima facie case that the Cabinet should possess records relating to the cost of testing other than contracts and receipts for that service, the Cabinet did not violate the Act when it denied that portion of the Appellant's request.  
  Finally, the Appellant requested records demonstrating how many positive test results had been reported by Labcorp. Initially, the Cabinet denied the request because it did not possess a record containing the statistical data of positive tests reported by each laboratory. The Cabinet explained that to provide such information would have required it to audit all of the positive reports issued by all laboratories. However, the Cabinet has since provided this information to the Appellant. Therefore, any claims arising out of the Cabinet's initial denial of this portion of the Appellant's request is now moot.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      In the context of prior requests and appeals by the Appellant, "PCR tests" appears to refer to polymerase chain reaction testing for Covid-19.
2 	      When she brought her first appeal, the Appellant provided this Office with a copy of her original request and the Cabinet's original response, as required under KRS 61.880(2). When she brought her second appeal, the Appellant provided a copy of the Cabinet's second denial, but mistakenly provided a copy of her first request instead of the second. The Cabinet therefore claims that this Office does not have jurisdiction to adjudicate the Appellant's second appeal, because she failed to provide a copy of her second request. But the Cabinet restated the Appellant's second request in its second response. Therefore, this Office possesses all the information necessary to adjudicate this appeal.
3 	      In 21-ORD-047, the Appellant sought these same test results, although she did not state so in the most specific of terms. The Cabinet claimed that the Appellant's request was not specific enough, and that the request was simply an "any-and-all" type of request that this Office has traditionally found that agencies need not honor. In that appeal, however, the Cabinet did not claim that KRS 333.130 would apply to the Appellant's request because it claimed that it did not know what the Appellant sought.
4 	      Because KRS 333.130 is dispositive, it is unnecessary to consider KRS 61.878(1)(a).
5 	      The record is an itemized list of payments made to Labcorp ranging from 2018 until 2021 showing that a total of $ 1,793,145.95 had been paid for testing. It is not clear why dates from 2018 were included, and there were no itemized payments in 2019.
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Matthew Ray,Assistant Attorney General 
      Open Records Decision    
  On April 9, 2021, Stephen Zoglman ("Appellant") asked to inspect all emails and attachments to and from the Board and a specific email address, including emails in which that specific address was carbon copied. The Board did not respond. On April 20, 2021 the Appellant appealed to this Office.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the Coronavirus, however, the General Assembly modified that requirement when it enacted SB 150, which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). Under KRS 446.030, when the period prescribed by statute is seven days or less, weekends and legal holidays are excluded from the computations of time. Therefore, because SB 150 provides ten days to respond, weekends or holidays are not excluded from the computation of time and a response is due within ten calendar days of receipt.  
  On appeal, the Board admits it received the request on April 9, 2021 and that it failed to respond timely to the request. Because the Act, as modified by SB 150, requires public agencies to issue a written response approving or denying a request within ten days, the Board's response was due on April 19, 2021. But the Board did not respond to the Appellant's request until April 21, 2021. Because the Board did not issue a timely written response within ten days of receipt, it violated the Act, as modified by SB 150.           1  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      On appeal, the Board provided responsive records. The Appellant only challenged the Board's failure to timely respond to his request.
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision      On March 15, 2021, Christopher Wiest ("Appellant") asked the City to provide copies of "any documents . . . that relate or reference the [City's] ability to regulate or enact regulations on Lake Williamstown, including those areas outside of the city limits, including any filings or pleadings in any court case." That same day, the City responded and asked for an extension of time to respond because the "information requested will go as far back as the 1950s." The Appellant did not object to the requested extension. Then, on April 19, the City issued its final response in which it denied the request in full. As grounds for its decision, the City stated that the Appellant's request "asks for records of a general nature regulating Lake Williamstown [that] would go back to the first discussion of building a new lake in 1954. This request is too generic and would require the City Clerk's Office to manually go through literally every record over the past 67 years in hopes of meeting its burden." This appeal followed.    A public agency may deny a request for records that places "an unreasonable burden" on it. KRS 61.872(6). However, a public agency must prove that the request places an unreasonable burden upon it by clear and convincing evidence.   Id. In 96-ORD-069, this Office found that a public agency carried its burden to demonstrate that a request for all occupational licensing forms filed by sole proprietors in Fayette County placed an unreasonable burden on the agency. That was because the County did not organize its occupational licensing forms according to whether the applicant was a corporation, partnership, or sole proprietorship. Thus, to comply with the request, the County would have been required to manually review over 50,000 occupational licensing forms that had been submitted over a four year period to determine which of those forms had been filed by a sole proprietorship.    Here, like in 96-ORD-069, the City would have to manually review all of its records since 1954 to determine whether each record "relates to" the City's ability to regulate Lake Williamstown. The City further acknowledges the possibility that some records may have been destroyed, given that more than 60 years have passed since the lake was created. This Office finds that the City has met its burden that reviewing every record in the City's possession for a reference to the City's ability to regulate the lake would place an unreasonable burden on the City.    Despite the unreasonable burden of the request, the City has nevertheless located some responsive records. For example, in its response denying the request, the City referred to an agreement "concerning the operation of Lake Williamstown" that it had entered into with the Department of Fish and Wildlife "on February 15, 1957." Yet the City did not provide a copy of this agreement, which presumably it was able to reference to provide the specific date on which it was executed. Moreover, on appeal, the City refers to litigation about the lake, including multiple court cases. But there is no suggestion that the City has provided copies of these records to the Appellant, for which the Appellant had specifically asked. It may be true that the Appellant's request is one seeking information, rather than records, and that the request places an unreasonable burden on the City.           1But if the City was able to locate records that are responsive to the request, then it should have provided them to the Appellant. Its failure to do so violated the Act.    A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      On appeal, the City claims that the Appellant's request is one seeking information rather than records. The Act "does not dictate that public agencies must gather and supply information not regularly kept as part of its records."       Dept. of Revenue v. Eifler, 436 S.W.3d 530, 534 (Ky. App. 2013). This Office has stated that a public agency is not, under the Act, required to answer a request for information.       See, e.g., 21-ORD-075; 16-ORD-236; 05-ORD-230; OAG 76-375. The Appellant has not requested specific public records, such as ordinances related to the lake, meeting minutes of City Council meetings, or other similar records. His request appears to be a request for information. Nevertheless, the City has found at least some records that it believes are responsive to the request. The City should have provided those records, and then explained why it would be too burdensome to identify other records, if any.
2021 KY. AG LEXIS 88::May 17, 2021
[Group:"2021 KY. AG LEXIS 88"]LNI:62RS-SV91-JW5H-X3G6-00000-00 
 Office of the Attorney General of the State of Kentucky
2021 KY AG LEXIS 882021 KY. AG LEXIS 88 
21-ORD-090
May 17, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  On February 22, 2021, Aaron Kidd ("Appellant") requested records relating to the arrest and detention of a certain individual, including video of a purported altercation between that individual and Center employees, incident reports related to the altercation, and "use of force" records. The Appellant also sought employee disciplinary records and personnel files, employee attendance logs, and the Center's use of force policies. In response, the Center timely provided a "stack" of requested records.           1Mixed within the stack of records were two memoranda that noted certain requested documents were not included. This appeal followed.  
  When a public agency receives a request to inspect records, that agency must decide within three business days "whether to comply with the request" and notify the requester "of its decision." KRS 61.880(1). Therefore, even if a public agency decides to approve a request to inspect certain records, it must issue a written response notifying the requester "of its decision." However, a response "denying, in whole or in part, inspection of any record" must "include a statement of the specific exception authorizing the withholding of the record and a brief explanation of how the exception applies to the record withheld." KRS 61.880(1).  
  Instead of providing any formal written response, however, the Center provided records haphazardly. Mixed within the records it produced, the Center provided two memoranda that together demonstrated that it was not providing all the records that had been requested. For example, in one memorandum the Center claimed that certain videos that were requested could not "be retrieved." And although the Appellant had requested disciplinary records for all of the Center's employees, another memorandum explained that there were no disciplinary records for two employees referenced in the request. Thus, the Center had narrowed the scope of the Appellant's request, and claimed no records were responsive to the request as narrowed by the Center. By mixing these memoranda within the records it provided, instead of providing one formal, written response to explain that certain portions of the request had been denied and explaining why those portions of the request has been denied, the Center obfuscated its decision to deny inspection of certain records.           2Such conduct violates KRS 61.880(1).  
  A public agency cannot ignore portions of a request. If the records exist and an exemption applies to deny inspection, the public agency must cite the exemption and explain how it applies. KRS 61.880(1). If the records do not exist, then instead of ignoring those portions of the request, the public agency must affirmatively state that such records do not exist.   See 
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). This is so because, once the public agency affirmatively states that no responsive records exist, the burden shifts to the requester to make a   prima facie showing that the records should exist.   Id. If the requester makes a   prima facie showing that records should exist, the public agency is then required to explain the adequacy of its search.   Id. Moreover, if it becomes clear that a record should but no longer does exist, the public agency is required to explain to the requester why the record no longer exists.   
Eplion v. Burchett, 354 S.W.3d 598, 603 (Ky. App. 2011).  
  Here, the Appellant sought, among other things, a specific video, which documents an altercation between an inmate and Center staff. In response, the Center claimed that the video could not "be retrieved here at [the Center] due to the amount of time [the Appellant] requested." This vague statement does not affirmatively state that no video exists, but rather that no video can be retrieved. Presumably then, the video existed at one point or still exists. Although the Center's record retention policy provides for the destruction of "non-evidentiary" video after 30 days, it is not clear from this record whether the video was "non-evidentiary."           3If the Center destroyed the video in conformity with its record retention schedule, it should have explained to the Appellant that this was the reason the video no longer exists.   Eplion, 354 S.W.3d at 603.  
  The Center wholly ignored other portions of the Appellant's request. For example, the Appellant sought copies of "logs, incident reports, use of force reports, charging documents, photographs, videos, and case jacket or file pertaining to [the] arrest of" the subject person. The Center provided uniform citations and charging documents. It also provided unsigned drafts of three incident reports. It is not clear whether a final version of the incident report exists because the Center did not provide one, or explain that the investigation was ongoing and therefore no final report exists. The Center has not responded at all to the Appellant's request for use of force reports, photographs, or a "case jacket or file." And as mentioned previously, the Appellant had sought disciplinary records of all Center employees, but the Center only provided a memorandum stating that two specific employees had no disciplinary record. This Office and the Appellant are left to wonder whether the other records exist. If they do exist, the Center has not claimed that an exemption applies to deny inspection of these records. If such records do not exist, the Center must say so.   Bowling, 172 S.W.3d at 341.  
  Moreover, the Appellant sought records relating to "Jail Trustee assignments, paperwork [or] files between April 11 [and] April 13, 2020." The Center ignored this portion of the request and waited until this appeal to explain that "there are no records showing trustee assignments." But the Appellant did not limit his request to trustee "assignments." He also sought any paperwork or files related to jail trustees during the requested period. It is not clear whether the Center possesses any records relating to jail trustees, and it has not affirmatively stated that no records relating to jail trustees exist.           4  
  Similarly, the Appellant sought a copy of "the Jail Employee Roster showing the last name and employee number for the staff who were working on April 11, 2020[,] through April 13, 2020." But the Center has never claimed that this "roster" does not exist. Instead, it initially provided the Appellant with yet another memorandum in which the Jailer provides the names of the employees who were working during the dates in question. Then, on appeal, the Center provided timecards for all employees who worked during the dates in question. If the Center's timecards are responsive to the Appellant's request for "the Jail Employee Roster," the Center does not explain why it failed to provide these timecards in the first instance.           5  
  Finally, the Center ignored other portions of the request because, according to the Center, it had previously provided copies of those records to the Appellant. No provision of the Act permits the Center to deny a request on that basis. Although KRS 61.872(6) provides that a public agency may deny a request if the "records custodian has reason to believe that repeated requests are intended to disrupt other essential functions of the public agency," the agency must sustain its action by clear and convincing evidence. The Center has not invoked KRS 61.872(6) or any other provision to justify its denial on the basis of a previous request for the same records. In these ways, the Center violated the Act.  
  In sum, the Center violated the Act because it failed to provide a written response that explained that portions of the request had been denied and the reasons why those portions were denied. KRS 61.880(1).  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Appellant claims that he received a "stack" of documents, but does not state how many records were in the "stack."
2 	      As further evidence that the Center did not fully comply with the Appellant's request, the Center provided the Appellant with additional records on appeal. But the Center never explains why these records were not provided initially, or why a delay was necessary to obtain them.       See KRS 61.872(5).
3 	            See County Jailer Records Retention Schedule, "Video/Audio Recordings," Series L5220,       and "Body-Worn Camera Recordings (Audio/Video)," Series L6924,       available at https://kdla.ky.gov/records/recretentionschedules/Documents/Local%20Records%20Schedules/CountyJailerRecordsRetentionSchedule.pdf (last accessed May 13, 2021).
4 	      Perhaps this request is too vague. But the Center makes no such claim. The Center simply fails to meaningfully engage with the request or attempt to meet its statutory burdens.
5 	      The relevant records retention schedule does not provide for a category of records entitled, "Jail Employee Roster." However, it does provide for the retention of "daily jail logs and special reports," which may include "jail personnel roster[s] for each shift."       See County Jailer Records Retention Schedule, "Daily Jail Logs and Special Reports" Series L6920,       available at https://kdla.ky.gov/records/recretentionschedules/Documents/Local%20Records%20Schedules/CountyJailerRecordsRetentionSchedule.pdf (last accessed May 13, 2021). Regardless, the Appellant clearly sought public records that would indicate which Center employees were working on certain days. The timecards appear to be sufficiently responsive to the Appellant's request, but as noted, the Center only provided these records after the Appellant sought this Office's review and long after the ten-day period to respond had elapsed.
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      Open Meetings Decision    
  Larry Richards submitted two written complaints to the presiding officer of the Commission in which he alleged that the Commission violated the Act on January 31, 2020, April 1, 2021, and April 14, 2021. During these meetings, the Commission entered closed session to discuss the appointment of Richard Storm as Commissioner of the Department of Fish and Wildlife Resources. Briefly stated, the Appellant claimed that at each of these meetings, the Commission violated the Act when it failed to adequately explain the purpose for entering closed session. He also claimed that the Commission could not conduct its discussions about Commissioner Storm in closed session under KRS 61.810(1)(f). In a timely response, the Commission denied that it had violated the Act as alleged. This appeal followed.  
  When a quorum of members of a public agency discusses, or takes action on, public business over which it has jurisdiction, a "meeting" occurs and it shall be open to the public. KRS 61.810;   see also 
Yeoman v. Commonwealth, Health Policy Bd., 983 S.W.2d 459, 475 (Ky. 1998). Under KRS 61.810(1), a public agency may discuss several enumerated topics in closed session without the public present. Prior to entering closed session to discuss some of these topics, the public agency must give notice in open session "of the general nature of the business to be discussed in closed session, the reason for the closed session, and the specific provision of KRS 61.810 authorizing the closed session." KRS 61.815(1)(a). However, this notice is not required when a public agency is discussing pending or proposed litigation, KRS 61.810(1)(c).   See KRS 61.815(2) (exempting discussions under KRS 61.810(1)(c) "from the requirements of" KRS 61.815(1));   see also 
Cunningham v. Whalen, 373 S.W.3d 438, 441 n. 12 (Ky. 2012) ("KRS 61.815(2) also exempts the litigation exception from the requirements of announcement of a closed session and a public vote on holding a closed session, as well as the requirement that no final action be taken.").  
  Under KRS 61.810(1)(f), a public agency may enter closed session to hold discussions "which might lead to the appointment, discipline, or dismissal of an individual employee, member, or student." A public agency must provide proper notice when it is entering closed session to discuss employees under KRS 61.810(1)(f). A public agency may not rely on this exception to discuss "general personnel matters in secret."   Id. Because the statute expressly forbids the discussion of "general personnel matters in secret," this Office has found that a public agency must state more than "personnel matters" as the basis for relying upon KRS 61.810(1)(f) to enter closed session.   See, e.g., 97-OMD-110 (finding that, prior to entering closed session under KRS 61.810(1)(f), the agency must state at a minimum whether the discussions are likely to lead to appointment, likely to lead to discipline, or likely to lead to dismissal of an employee).  
  Regarding the types of discussions to which KRS 61.810(1)(f) may apply, Kentucky courts have held that public agencies may not rely on this exception to discuss an employee's voluntary resignation and subsequent reemployment as an independent contractor.   See 
Carter v. Smith, 366 S.W.3d 414, 421 (Ky. 2012). That is because a voluntary resignation is not a "dismissal" as contemplated by the statute.   Id. And although the individual would have been appointed to perform work on behalf the public agency, the individual was being appointed as an independent contractor--not as an employee. For that reason, the exception did not apply.   Id. at 422.  
  No Kentucky court has held that KRS 61.810(1)(f) does not apply when a public agency "reappoints" an employee. This Office has previously found that the "purpose" of this exemption is to avoid "reputational harm" to current or prospective employees.   See 11-OMD-066. Relying on this supposed purpose, instead of the text itself, this Office found that there are no "reputational harms" associated with "reappointing" an employee. The suggestion is that there is no risk of reputational harm because there are no other prospective applicants who would be denied employment, and no inference could be drawn that those nonexistent applicants were denied for possessing lesser qualifications.   Id. Of course, even if this reasoning were supported by the text of the Act, such reasoning ignores the fact that a public agency may require frank discussions with the employee that the agency is reappointing about that employee's past performance and areas that the public agency expects the employee will improve if given the reappointment. It also ignores the fact that the decision   not to reappoint an employee could be considered a dismissal, depending on the terms of that employee's contract.   See, e.g.,   
Gibson v. Bd. of Educ. of Jackson Cty., 805 S.W.2d 673 (Ky. App. 1991) (the failure to renew a teaching contract operated to dismiss the teacher without due process). Thus, one can imagine circumstances in which the decision to reappoint or dismiss an employee might not be made until after the public agency has had its frank discussion with the employee about ways to improve. If the employee agrees to improvement, he may be reappointed, but it does not mean that his reputation would not be harmed if the discussions were conducted in public. Therefore, if the supposed "purpose" of KRS 61.810(1)(f) is to protect individuals from reputational harm, that purpose is not always served by a bright-line rule that discussions leading to reappointment are not exempt under KRS 61.810(1)(f).  
  This Office need not engage in this "reputational harm" analysis because the text here controls. Simply put, KRS 61.810(1)(f) permits public agencies to discuss the "appointment" of an employee in closed session. When applying statutes, this Office must apply the plain meaning of the words chosen by the General Assembly.   See 
Revenue Cabinet v. O'Daniel, 153 S.W.3d 815, 819 (Ky. 2005). The word "appoint" means "to choose or designate (someone) for a position or job, especially in government."   Black's Law Dictionary (11th ed. 2019). So long as "someone" has been chosen or designated to fill the position, that person has been "appointed." It does not matter if the person had been appointed previously. And it does not matter if the conversation about that person will or will not harm his reputation because KRS 61.810(1)(f) says nothing about reputation. Instead, KRS 61.810(1)(f) plainly applies in   any instance in which the discussions may lead to the "appointment" of an employee, regardless of whether that employee had been previously appointed.  
  With these principles in mind, we turn to the Commission's challenged conduct.  
  First, the Appellant alleges that during open session at its meeting on January 31, 2020, the Commission notified the public of its intent to enter closed session to discuss "a personnel matter."           1The Commission cited KRS 61.810(1)(f), and the privacy of the employee, as grounds for entering the closed session. Upon returning to open session, the Commission unanimously voted to "support" Commissioner Storm.           2The Commission further voted to pursue its option to extend Commissioner Storm's contract, following review of certain benefits that would be offered under the contract.  
  Here, the Commission discussed a topic that was not exempt under KRS 61.815(2) from the notice requirement of KRS 61.815(1), and therefore the Commission was required to provide notice of the reason for entering closed session. But the Commission only stated that it was discussing "a personnel matter." It did not state whether the discussion would lead to the potential appointment, discipline, or dismissal of an employee. KRS 61.810(1)(f) forbids the discussion of general personnel matters in closed session, so the Commission was required to affirmatively state in open session whether the discussions would be about appointing an employee, disciplining an employee, or dismissing an employee.   See, e.g., 97-OMD-110. Because it failed to do so, it violated the Act. Nevertheless, it was clear that the Commission discussed the "reappointment" of the Commissioner. For the reasons already explained, a "reappointment" is an "appointment" within the meaning of KRS 61.810(1)(f) and the Commission was justified in conducting discussions about the reappointment of the Commissioner in closed session.           3  
  Despite the Commission's unanimous support for Commissioner Storm on January 31, 2020, the Tourism, Arts, and Heritage Cabinet ("Cabinet") refused to proceed with executing the contract. That ultimately left the Commission without a Commissioner, and it resulted in litigation between the Cabinet and the Commission regarding the Commission's authority to appoint its Commissioner. Then, on April 1, 2021, with litigation between the Cabinet and the Commission pending, the Commission held a special meeting. During the open portion of the meeting, the Commission notified the public of its intent to enter closed session under KRS 61.810(1)(c) and (f).           4The Commission's stated reason for entering closed session was to discuss "a personnel matter, including ongoing litigation, and the session will be closed to protect the privacy of affected personnel and to maintain attorney-client confidentiality." A representative of the Cabinet objected to the Commission conducting discussions without a Cabinet representative being present. The Commission noted that the litigation to be discussed involved litigation against the Cabinet, and that the Cabinet's presence during discussions could affect the Commission's ability to discuss the litigation with its attorney. The Commission resolved to permit the Cabinet's attendance during the portion of closed session in which the "personnel matter" was being discussed, but the Cabinet would not be permitted to remain in closed session during the discussion of the pending litigation. Upon returning from closed session, the Commission unanimously approved the appointment of Commissioner Storm with one member abstaining. The Commission authorized the presiding officer to negotiate the terms of the contract and to return with a proposed contract for approval at a future meeting.  
  Similar to its first meeting, the Commission did not state whether the "personnel matter" was a discussion that would lead to the appointment, discipline, or dismissal of an employee. KRS 61.810(1)(f) forbids discussions of general personal matters in secret. Therefore, to assure the public that the public agency is discussing a specific employee, and that the discussion will be limited to one of the three subject matters authorized by the exception, the public agency must provide more detail before entering closed session under KRS 61.810(1)(f). Because the Commission did not provide that detail, it violated the Act. But for the reasons previously stated, KRS 61.810(1)(f) authorized the Commission to discuss the appointment in closed session.           5  
  The Appellant also claims that the Commission improperly relied upon KRS 61.810(1)(c), the litigation exemption, to conduct closed session discussions at this meeting. He claims that the Commission did not specifically identify the litigation that was pending prior to entering closed session, and it did not state whether the discussion would involve litigation preparation or strategy. However, the notice requirements under KRS 61.815(1) do not apply to discussions being conducted under KRS 61.810(1)(c), the litigation exemption. KRS 61.815(2);   see also Cunningham, 373 S.W.3d at 441 n. 12. Moreover, when the Commission responded to the Cabinet's objection to entering closed session, it made clear that it was planning to discuss litigation in which the Cabinet was an adverse party. Accordingly, the Commission provided notice of the litigation that it would be discussing and it did not violate the Act in this regard.  
  On April 14, 2021, the Commission again held a special meeting. Prior to entering closed session at this meeting, the Commission stated that it would be discussing "a personnel matter" and that such discussion would be closed under KRS 61.810(1)(c) and (f). The Commission did not specify what litigation it would be discussing, but the Commission again engaged in an exchange with the Cabinet similar to that which occurred on April 1. Like its previous meetings, the Commission did not specify that the "personnel matter" would involve discussion of an appointment. On returning from closed session, the Commission voted in open session to approve the contract and further voted to amend the contract from a term of one year to two years.  
  Here, the Commission violated the Act in the same way that it did previously -- by failing to affirmatively state whether the "personnel matter" was one of potential appointment, discipline, or dismissal. Of course, it is apparent that the Commission intended to discuss the "appointment" of Commissioner Storm. But even though that fact was apparent, KRS 61.815(1) required the Commission to state whether the discussions would be about appointment, discipline, or dismissal. Its failure to do so violated the Act. Nevertheless, for the reasons previously explained, KRS 61.810(1)(f) authorized the Commission to hold these discussions in closed session.   See, e.g., 96-OMD-97 (finding that a public agency properly relied on KRS 61.810(1)(f) to conduct contract negotiations with the agency's preferred appointee when the contract had not yet been approved by the agency or prospective appointee). Thus, aside from its technical violation, the Commission did not otherwise violate the Act at its April 14, 2021 meeting.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.846(4)(a). The Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      All three disputed meetings were recorded. The recordings are accessible on the Commission's website.       See https://fw.ky.gov/More/Pages/Commission-and-Committee-Meeting-Archive.aspx (last accessed May 10, 2021).
2 	      During the meeting, the Commission did not identify the employee to which it was referring. Based on the parties' statements on appeal, it is clear that "the employee" to which the Commission was referring was Commissioner Storm.
3 	      It appears that the General Assembly intended for the Commission's discussions about the retention of its Commissioner to occur in closed session.       See KRS 150.061(1)(a) (requiring the Commissioner's annual review to be held in closed session). The Commission did not cite this statute prior to entering closed session. But the fact that the General Assembly requires the Commissioner's review to be conducted in closed session, and that the Commission is further authorized to "reappoint" its Commissioner, KRS 150.061(1)(c), supports the conclusion that the Commission was authorized by law to conduct these discussions in closed session.
4 	      In entering closed session, the Commission relied on a script prepared by its counsel, a Cabinet attorney.
5 	      The Commission argues that the Commissioner position was vacant at the time of this meeting. It therefore argues that it "appointed" Commissioner Storm to fill the vacancy, and thus it could not have "reappointed" him. But for the reasons explained, this Office finds that there is no distinction, for the purposes of KRS 61.810(1)(f), between an "appointment" and a "reappointment."
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      Open Records Decision    
  Michael P. Abate ("Appellant") asked Metro to provide a copy of "the first draft" of a report that Hillard Heintze presented to Mayor Greg Fischer regarding Metro's review of the Louisville Metro Police Department ("Department"). The Appellant also sought all edits and changes made to the first draft of the report, including documentation, notes, and written correspondence, between certain dates. In a timely written response, Metro denied the request and claimed that the records are drafts of the final report and are exempt under KRS 61.878(1)(i). This appeal followed.  
  The Act exempts from inspection records that are "[p]reliminary drafts, notes, [and] correspondence with private individuals, other than correspondence which is intended to give notice of final action of a public agency." KRS 61.878(1)(i). Under KRS 61.878(1)(j), a separate and distinct exemption, records that are "[p]reliminary recommendations, and preliminary memoranda in which opinions are expressed or policies formulated or recommended" are exempt from inspection. Although these two exceptions are routinely invoked simultaneously, they relate to separate and distinct types of records.           1  
  Kentucky courts have held that records in which preliminary recommendations or opinions are expressed lose their exempt status once those records are adopted by the public agency as part of the agency's final action.   
Univ. of Kentucky v. Courier-Journal & Louisville Times Co., 830 S.W.2d 373, 378 (Ky. 1992). In   University of Kentucky, the Supreme Court held that the University's final response to an investigation conducted by the NCAA, which was "signed by the University's president and submitted to the NCAA," could no longer be considered a preliminary record.   Id. The Courier-Journal did not ask for the University's "first draft." Instead, it sought the University's final response to the investigation.  
  Likewise, in   
University of Kentucky v. Lexington H-L Services., Inc., 579 S.W.3d 858, 862-63 (Ky. App. 2018), the Court of Appeals found that an auditor's final report that was submitted to the University had lost its preliminary status and was no longer exempt once the University took action based on the auditor's report. Again, the requester did not seek the auditor's first draft of the audit, but rather, the final audit report.  
  Here, the Appellant does not seek the final draft of the Hillard Heintze report. Instead, he specifically seeks the first draft of the report. As this Office explained in 20-ORD-095, "the records described in KRS 61.878(1)(i) are themselves 'preliminary' to the records described in KRS 61.878(1)(j). That is, preliminary drafts, notes, and correspondence with private individuals are all types of records that may become a part of '[p]reliminary recommendations, and preliminary memoranda in which opinions are expressed or policies formulated or recommended[.]' KRS 61.878(1)(j)."  
  Although the Appellant claims that Hillard Heinze's submission of the first draft in December 2020 constituted final action by Hillard Heinze, that assertion is directly refuted by Metro. On appeal, Metro explains that Hillard Heintze contracted with Metro to conduct an independent review of the Department's policies and procedures. As part of the process, Hillard Heintze produced a draft report, which it asked Metro to review so that it could confirm factual statements, to ensure that the "nomenclature" that it used was appropriate, and to check for other errors. Metro performed this review, and exchanged drafts and emails in which it suggested revisions. Metro denies having edited any policy recommendations suggested by Hillard Heintze, and limited its review to ensure the accuracy of the factual findings of the report. According to Metro, Hillard Heintze both requested this review and retained "the sole discretion" to make any changes to the report. Hillard Heintze considered Metro's suggestions and provided a second draft of the report. Thereafter, the review process was repeated. Finally on January 27, 2021, Metro adopted the final version of the Hillard Heintze report and made it publicly available.  
  When Hillard Heintze submitted its first draft to Metro, it did so with the understanding that revisions were likely and that the draft would not be its final product. That is because Hillard Heintze specifically sought input by Metro to ensure the accuracy of the report that would be final. Under the plain language of KRS 61.878(1)(i), "preliminary drafts" are exempt from inspection. Final drafts of policy recommendations, however, may be subject to inspection if the final draft is adopted as part of final action taken by the agency.   See Univ. of Kentucky, 830 S.W.2d at 378. Metro has adopted the final version of the report, and has made it publicly available. Accordingly, it did not violate the Act when it denied a request for the "first draft" of the report under KRS 61.878(1)(i).  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      Metro did not assert that KRS 61.878(1)(j) applied to these records in its original response denying the request. However, Metro now asserts on appeal that KRS 61.878(1)(j) applies to the records withheld.
2021 KY. AG LEXIS 82::May 13, 2021
[Group:"2021 KY. AG LEXIS 82"]LNI:62PY-5721-JJSF-23P8-00000-00 
 Office of the Attorney General of the State of Kentucky
2021 KY AG LEXIS 822021 KY. AG LEXIS 82 
21-ORD-088
May 13, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Matthew Ray,Assistant Attorney General 
      Open Records Decision    
  On two occasions, Chris Hawkins ("Appellant") asked to inspect the Penitentiary's records. First, on March 16, 2021, he asked to inspect every "pending grievance" that he has filed against the Penitentiary since he came into its custody. On March 19, 2021, the Penitentiary responded and claimed that it needed additional time to respond to the request.           1Then, on April 9, 2021, the Penitentiary denied the request under KRS 61.878(1)(i) and (j) and claimed that the Appellant had thirty pending grievances, but none of them had reached a final conclusion.  
  On March 30, 2021, the Appellant submitted his second request, in which he asked to inspect records related to a conversation he had with a Penitentiary employee on a certain date. In a timely response, the Penitentiary denied the request under KRS 61.878(1)(k) and 28 CFR 115.61(b), and explained that the conversation to which the Appellant was referring related to an investigation being conducted under the Prison Rape Elimination Act ("PREA"). After both requests were denied, this appeal followed.  
  The Act allows public agencies to deny a request to inspect records that are "preliminary drafts, notes, and correspondence with private individuals, other than correspondence which is intended to give notice of final action of a public agency." KRS 61.878(1)(i). Under KRS 61.878(1)(j), an exemption that is separate and distinct from KRS 61.878(1)(i), records that are "preliminary recommendations, and preliminary memoranda in which opinions are expressed or policies are formulated or recommended" are also exempt from inspection.  
  Kentucky courts have held that records containing preliminary recommendations or opinions can lose their exempt status once adopted by the public agency as part of their final action.   See 
University of Kentucky v. Courier-Journal & Louisville Times Company, 830 S.W.2d 373, 378 (Ky. 1992);   
Ky. Bd. of Med. Licensure v. The Courier-Journal and Louisville Times Co., 663 S.W.2d 953, 956 (Ky. App. 1983). In   Kentucky Board of Medical Licensure, the Court of Appeals held that complaints against licensees, and "internal preliminary investigative materials" regarding those complaints, were exempt from inspection under KRS 61.878(1)(j).           2"However, once such notes or recommendations are adopted by the Board as part of its action, the preliminary characterization is lost, as is the exempt status."   Id. In   University of Kentucky, the Supreme Court affirmed this rationale, and held that the University took final action when it adopted its final response to an investigation conducted by the NCAA.   Id. As such, the final response was no longer preliminary, and KRS 61.878(1)(j) no longer applied to deny inspection of the record.   Id.  
  Here, the Appellant specifically asked to inspect "every pending grievance." The grievances, and the records from the relevant investigations, are exempt from disclosure until the Penitentiary takes final action on the grievances.   See Ky. Bd. of Med. Licensure, 663 S.W.2d at 956. Once the Penitentiary takes final action on the grievances, then under Kentucky case law, the Penitentiary will be required to assess the records to determine which records will have forfeited their preliminary status, which records are subject to inspection, and whether an exception permits the Penitentiary to withhold the documents. Accordingly, the Penitentiary did not violate the Act when it denied the Appellant's request under KRS 61.878(1)(j).  
  In his second request, the Appellant asked the Penitentiary to provide copies of all documents from January 28, 2021 to present related to a conversation the Appellant had with a Penitentiary employee on January 28, 2021. The Penitentiary timely responded and denied Appellant's request under KRS 61.878(1)(k), 28 CFR 115.61(b), and CPP 14.7 § 2(J) because the conversation was related to a PREA investigation, and records created as a result of that conversation would be confidential under federal law.  
  Under KRS 61.878(1)(k), "[a]ll public records or information the disclosure of which is prohibited by federal law or regulation" are excluded from inspection. Under PREA, a federal law, "staff shall not reveal any information related to a sexual abuse report to anyone other than to the extent necessary, as specified in agency policy, to make treatment, investigation, and other security and management decisions." 28 CFR 115.61(b). This Office has previously explained that PREA investigation records are confidential and exempt from inspection under KRS 61.878(1)(k) and 28 CFR § 115.61(b).   See,   e.g., 18-ORD-237; 18-ORD-206.  
  On appeal, however, the Penitentiary now claims that its employee did not create any documents following the conversation with the Appellant. Once a public agency states affirmatively that it does not possess responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist in the agency's possession.   
Bowling v. Lexington Urban County Government, 172 S.W.3d 333, 341 (Ky. 2005). If the requester is able to make a   prima facie case that records do or should exist, then the agency may also be called upon to prove that its search was adequate."   
City of Fort Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 848 n.3 (Ky. 2013) (citing   Bowling, 172 S.W.3d at 341).  
  According to the Kentucky Department of Corrections policies and procedures for reporting unlawful conduct under PREA, "staff members shall immediately report all knowledge, suspicions or information of an incident of a sexual offense" within a correctional facility. CPP 14.7 § 2(G)3.           3However, "[s]taff can privately report offender sexual abuse and sexual harassment directly to the warden or deputy warden of the facility, or by contacting the PREA hotline at the number posted in staff break areas."   Id. Thus, if the Penitentiary employee verbally reported the Appellant's reports to the appropriate authorities, it does not appear that such action would violate the applicable policy. It would also explain why no records of the Appellant's conversation were created. And even if such records were created, as previously discussed, they would be exempt from inspection. Therefore, the Penitentiary did not violate the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      Ordinarily, a public agency must invoke KRS 61.872(5) to delay inspection of records. But a different rule applies to correctional facilities, like the Penitentiary. Under KRS 197.025(7), a correctional facility must respond to a request to inspect records and "state whether the record may be inspected or may not be inspected, or that the record is unavailable and when the record is expected to be available." Thus, correctional facilities are not required to provide an explanation for the cause of delay under KRS 197.025(7), unlike public agencies seeking to delay inspection under KRS 61.872(5).
2 	      At the time this decision was rendered in 1983, the "preliminary recommendations" exception was codified at KRS 61.878(1)(h). Although this exception is now codified at KRS 61.878(1)(j), the text of the exception has not changed since 1983.
3 	      A copy of the applicable policy is available at https://corrections.ky.gov/About/Documents/PREA/2018/CPP%2014.7%2005202020.pdf (last visited May 11, 2021).
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      Open Records Decision    
  On February 26, 2021, Brian Beckham ("Appellant"), a licensed alcohol and drug counselor, asked to inspect certain records relating to two complaints filed against him and the records related to the Board's pending investigation of those complaints. In a timely written response, the Board granted some portions of the request and denied other portions. This appeal followed.  
  In his first request, the Appellant's sought "[a]ny and all evidence in regards to the complaint(s)." In support of its denial of this portion of the request, the Board cited the attorney-client privilege under KRE 503 and the work product doctrine under CR 26.02, which are incorporated into the Act under KRS 61.878(1)(l). The Board also denied the request under KRS 61.878(1)(h), because the records were compiled as part of an administrative adjudication of alleged statutory and regulatory violations. However, the Board did not identify any specific records or types of records that it was withholding under these exceptions.  
  The attorney-client privilege protects from disclosure "confidential communication[s] made for the purpose of facilitating the rendition of professional legal services to [a] client." KRE 503(b). "A communication is 'confidential' if not intended to be disclosed to third persons other than those to whom disclosure is made in furtherance of the rendition of professional legal services to the client or those reasonably necessary for the transmission of the communication." KRE 503(a)(5). The privilege applies to communications between a client or representative of a client and the lawyer, KRE 503(b)(1), as well as between representatives of the client, KRE 503(b)(4).  
  The attorney work-product doctrine, on the other hand, "affords a qualified privilege from discovery for documents 'prepared in anticipation of litigation or for trial' by that party's representative, which includes an attorney."   
Univ. of Kentucky v. Lexington H-L Services, 579 S.W.3d 858, 864 Ky. App. 2018). "[D]ocuments which are primarily factual, non-opinion work product are subject to lesser protection than 'core' work product, which includes the mental impressions, conclusions, opinions, or legal theories of an attorney."   Id.  
  KRS 61.878(1)(l) operates in tandem with KRE 503 to exclude from inspection public records protected by the attorney-client privilege.   
Hahn v. Univ. of Louisville, 80 S.W.3d 771 (Ky. App. 2001). Records protected by the work-product doctrine may likewise be withheld from public inspection under KRS 61.878(1)(l) and CR 26.02(3).   See 
Univ. of Kentucky v. Lexington H-L Services, 579 S.W.3d at 864-65. However, when a party invokes the attorney-client privilege or the work-product doctrine to shield documents in litigation, that party carries the burden of proof. That is because "broad claims of 'privilege' are disfavored when balanced against the need for litigants to have access to relevant or material evidence."   
Haney v. Yates, 40 S.W.3d 352, 355 (Ky. 2000) (quoting   
Meenach v. General Motors Corp., 891 S.W.2d 398, 402 (Ky. 1995).  
  The Kentucky Supreme Court has identified at least three ways by which a party may prove that the privileges apply. The records can be produced for the court's   in camera inspection, the party asserting the privilege may make an offer of proof, or proffer, describing the documents, or the party may provide a privilege log.   
Collins v. Braden, 384 S.W.3d 154, 164 (Ky. 2012). Of course, the first two of those options are unavailable to a public agency when responding to a request for records under KRS 61.880(1). Because neither a court nor this Office would be involved at that stage, there would be no party able to conduct an   in camera review or to accept a proffer. Therefore, to provide the "brief explanation of how the exception applies to the record withheld" that KRS 61.880(1) requires when an agency denies a request, the agency should provide something similar to an index or privilege log when it claims that the applicable exception is the attorney-client privilege or work-product privilege.   See 21-ORD-035.  
  The index or privilege log need not be sophisticated. So long as the public agency provides a sufficient description of the records it has withheld under the privilege in a manner that allows the requester to assess the propriety of the agency's claims, then the public agency will have discharged its duty.   See 
City of Fort Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 848-49 (Ky. 2013) (providing that the agency's "proof may and often will include an outline, catalogue, or index of responsive records and an affidavit by a qualified person describing the contents of withheld records and explaining why they were withheld."). Here, the Board violated the Act when its written response failed to provide a description of the records with enough specificity to permit the Appellant to assess the propriety of the Board's actions.  
  On appeal, however, the Board has identified e-mails between the Board and its attorney, e-mails between the Board's attorney and the investigator, and e-mails between the Board's attorney and other entities regarding information requested for the investigation. This description is sufficient for this Office to determine whether the attorney-client or work-product privilege applies, as shown below.  
  Communications between the Board and its attorney "for the purposes of facilitating the rendition of professional legal services" in regard to the pending investigation are clearly privileged under KRE 503(b)(1). Furthermore, for purposes of the pending investigation, the investigator is a representative of the Board. Therefore, communications between the Board's attorney and the investigator relating to the investigation "for the purposes of facilitating the rendition of professional legal services to" the Board fall under the attorney-client privilege. KRE 503(b)(1).  
  The remaining records embraced by the Appellant's request for "evidence in regards to the complaint(s)" are identified as "research" compiled by the Board's investigator in the course of the investigation. The Board's attorney similarly conducted "research" by communicating with "other entities [and] requesting information pertinent to the investigation" from them. Because these records were properly denied under KRS 61.878(1)(h), this Office need not decide whether the records are protected by the attorney work product doctrine.  
  In relevant part, KRS 61.878(1)(h) creates an exemption from the Act for "[r]ecords of . . . agencies involved in administrative adjudication that were compiled in the process of detecting and investigating statutory or regulatory violations if the disclosure of the information would harm the agency by revealing the identity of informants not otherwise known or by premature release of information to be used in a prospective . . . administrative adjudication." Under KRS 309.086(2), the Board is authorized to engage in administrative adjudication by holding a hearing pursuant to KRS Chapter 13B before taking administrative action against a licensee. Furthermore, it is clear from the scope of the request that the disputed records were compiled in the process of investigating allegations of statutory or regulatory violations by the Appellant.  
  To rely on KRS 61.878(1)(h), the Board must also show that disclosure would cause harm by revealing the identity of informants or by premature release of information to be used in a prospective hearing. In this case, it is undisputed that the Board's investigation is ongoing and, therefore, a hearing remains prospective. On appeal, the Board states that public release of the information compiled thus far in the investigation "would harm the Board's ability to conduct a full and fair investigation by interfering with the Board's ability to interview witnesses and obtain uncorrupted and unbiased information." Additionally, the Board states that "premature release of the identity of persons with information regarding the issues that form the basis of the complaint may have a chilling effect on their willingness to cooperate." In light of the fact that the investigation is not yet complete, the Board has met its burden to show that release of the investigative records would cause harm by identifying "informants not otherwise known" or by "premature release of information to be used" at a hearing.           1Therefore, the Board did not violate the Act when it withheld these records.  
  In his second request, the Appellant sought "[a] copy of any and all emails, memos, and any other correspondence including but not limited to phone logs" from the Board, the Public Protection Cabinet ("Cabinet"), or the Board's investigator and her investigation company concerning the Appellant and his company. The Board denied this request under KRS 61.878(1)(h), stating that the disclosure of these records would harm the Board by premature of release of information to be used in a prospective administrative adjudication.           2  
  As stated previously, the Board has already made a showing that harm would result from the disclosure of its investigative records at this early stage in an administrative process that is likely to lead to an adjudication. The same risks of harm, in regard to the Board's ability to obtain unbiased information and to secure the cooperation of witnesses, apply to these communications related to the pending investigation. Therefore, the Board properly denied these records under KRS 61.878(1)(h).  
  The Appellant also requested communications exchanged between the Board and "membership associations, educational institutions, and media." To the extent that the Board or its agents may have contacted any such entities in the course of obtaining information for its investigation, the same concerns apply with regard to the integrity of the Board's investigation and the cooperation of witnesses while the investigation remains ongoing. At this stage in the process, the Board has explained the harm that would occur to its investigation if the records are prematurely released. Therefore, it has met its burden to sustain its denial of the Appellant's request under KRS 61.878(1)(h).  
  The Appellant also requested a "list of any and all persons and parties" that have been contacted by the Board, the Cabinet and its employees or agents, or the Board's investigator or her investigation company. The Board responded that no such list exists. Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a   prima facie case that the requested record does exist.   
Bowling v. Lexington-Fayette Urb. Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Here, the Appellant has not made a   prima facie case that any such list exists or should exist. Therefore, the Board did not violate the Act when it did not produce the requested list.  
  Finally, the Appellant requested "[i]nformation to [  sic] the nature of any phone or like conversation" about the Appellant or his company by the Board, the Cabinet, or the Board's investigator or her investigation company. The Board responded that it was not required to grant a request for information. Indeed, the Act does not require public agencies to fulfill requests for information, but only requests for records. KRS 61.872;   
Dept. of Revenue v. Eifler, 436 S.W.3d 530, 534 (Ky. App. 2013) ("The ORA does not dictate that public agencies must gather and supply information not regularly kept as part of its records."). Here, the Appellant's request was one for "information." Moreover, the Appellant has not made a   prima facie case that the Board or its agents took notes of any phone conversations it had regarding the Appellant or his company. The Act does not require public agencies to make written records of their phone conversations. Accordingly, the Board did not violate the Act when it denied this portion of the request.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      It is important to note that the Board has not yet notified the Appellant that it intends to take disciplinary action against him, but only that complaints have been received. The Board's showing of harm is sufficient under these facts because its investigation is not yet complete.
2 	      The Board also denied the request under the attorney-client privilege and work product doctrines. However, because the Board properly relied on KRS 61.878(1)(h), this Office need not decide whether the records are exempt attorney-client communications or protected work product.
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      Open Meetings Decision    
  On February 23, 2021, Patrick Lance ("Appellant") submitted a written complaint to the Board in which he alleged that the Board had violated the Act at nine separate meetings it conducted. Those meetings concerned the Board's attempted purchase of a parcel of property and related litigation. In his complaint, the Appellant alleged that the Board had held a "secret meeting" and that it had improperly held closed session discussions during eight other meetings. The Appellant also alleged that the Board had improperly conducted an emergency meeting on February 15, 2021. Finally, the Appellant alleged that the Board had violated the Act by failing to provide live video of certain meetings held by teleconference; by not posting meeting minutes or video recordings of various meetings on its website; and by not allowing public participation at various meetings.  
  In a timely response, the Board stated that the alleged "secret meeting," its meeting on September 16, 2020, was open to the public and that at no point did the Board enter closed session. The Board did enter closed session at the other eight meetings, and each time the Board entered closed session under KRS 61.810(1)(b) to discuss the acquisition of property, or KRS 61.810(1)(c) to discuss pending or proposed litigation pertaining to eminent domain of the property, or both. As to the meeting on February 15, 2021, the Board stated that it was not an emergency meeting. The Board explained that this meeting was supposed to be a regular meeting in-person, but that it was conducted via video teleconferencing because of inclement weather. The Board also explained that it had complied with the notice requirements for such a meeting and that all of its video teleconference meetings were properly noticed and available to the public as required by law. Finally, the Board stated that the Act does not require meeting minutes or video recordings to be posted on a public agency's website, nor does it require that an agency allow public participation at its meetings.  
  On April 19, 2021, the Appellant submitted a second complaint alleging that the Board had improperly held closed sessions at its meetings on March 15 and 29, 2021, to discuss the property. In a timely response, the Board stated that its actions were proper under KRS 61.810(1)(b) and KRS 61.810(1)(c) because the discussions concerned litigation strategy, which included the advisability of purchasing alternative property. Dissatisfied with the Board's responses to both of his complaints, the Appellant appeals to this Office.  
  Before addressing each of the alleged violations, this Office will first address the Appellant's claim that the September 16, 2020 was a "secret" meeting. The Appellant's claim that this meeting was "secret" is directly refuted by the very notice and agenda of the September 16 meeting, which the Appellant provides on appeal. The Board denies having entered closed session at any time during this meeting, and neither the agenda nor the minutes suggest that the Board entered closed session at any point during this meeting. There is thus no merit to the Appellant's complaint that this meeting took place in secret.           1  
  Most of the Appellant's complaints center on the Board entering closed session at various meetings by invoking KRS 61.810(1)(b) and (c). Under KRS 61.810(1)(b), a public agency may enter closed session to deliberate "on the future acquisition or sale of real property . . . but only when publicity would be likely to affect the value of a specific piece of property to be acquired for public use or sold by a public agency." In   
Board of Commissioners of City of Danville v. Advocate Communications, Inc., 527 S.W.3d 803, 806-07 (Ky. 2017), the Kentucky Supreme Court analyzed this exemption in connection with the acquisition of property at an absolute auction. At issue were two closed sessions conducted by the City regarding the auction. At the first closed session, the City discussed its intent to bid on the property and the maximum bid it would authorize its agent to make for the property. The Court held that the City's discussion about its intent to bid should not have been discussed in closed session because that information would not affect the ultimate price of the property at an auction.   Id. at 807. But the City's discussion about the maximum bid it would make, and its bidding strategy, was properly conducted in closed session under KRS 61.810(1)(b) because such would affect its bidding strategy at the auction and disclose to the public the highest price that the City would be willing to pay.   Id. When the City conducted its second closed session to discuss formal approval of the execution of the closing contract, it could not rely on KRS 61.810(1)(b) because the price of the property had been fixed and no further discussion would alter the purchase price.   Id.  
  A public agency may also enter closed session to discuss "proposed or pending litigation against or on behalf of the public agency" under KRS 61.810(1)(c). This "exception would apply to matters commonly inherent to litigation, such as preparation, strategy or tactics" as well as discussions about the attorney-client relationship.   
Floyd Cty. Bd. of Educ. v. Ratliff, 955 S.W.2d 921, 924 (Ky. 1997). The exception may not be invoked if "the possibility of litigation is still remote."   Id.  
  With these principles in mind, we turn to each of the meetings for whuch the Appellant has challenged the Board's actions.  
  On September 21, 2020, the Board met in closed session under KRS 61.810(1)(b) to discuss whether to make a purchase offer on the property, the purchase price that it would offer, and whether to enter into a confidentiality agreement with the property owner concerning that offer. The property was not being sold at auction, where all bidders could compete at the same time and location. Instead, it was listed as an ordinary real estate transaction--meaning that the seller could accept the first reasonable price it was offered. As of September 21, 2020, the public had no knowledge that the Board intended to purchase this property. In fact, the Board had not yet decided whether to purchase the property, and if its interest were made known, another purchaser could have made an offer before the Board and locked it out of negotiations.   See, e.g., 19-OMD-038 (finding that a city council lawfully discussed in closed session "what price range would be a fair offer" on a piece of property); 02-OMD-166 (finding that a city council lawfully discussed in closed session whether to accept, reject, or modify the terms of an offer of sale "already on the table" at a specific price). Therefore, the Board did not violate the Act on September 21, 2020, when it deliberated on the purchase of the property.  
  On October 26, 2020, the Board entered closed session under KRS 61.810(1)(b) and 61.810(1)(c). At that time, the Board had become aware that the property owner was requesting "highest and best" offers from multiple interested parties. Therefore, the Board discussed in closed session its "highest and best" offer. The Board also discussed "how the increasingly likely prospect of eminent domain affected the calculus of any revised offer." The Appellant objects to the Board's reliance on KRS 61.810(1)(b) for the same reasons as discussed above, and for the same reasons, the Board properly relied on KRS 61.810(1)(b) to discuss the acquisition of the property in closed session. The Board was discussing its maximum purchase price offer, which if discussed publicly, would affect the price of the property.  
  The Appellant also argues that the Board could not rely on KRS 61.810(1)(c) because the Board described the litigation as "potential" rather than "proposed," and therefore the contemplated eminent domain proceeding was neither "pending" nor "proposed" under KRS 61.810(1)(c). It is clear from this record, however, that the Board was contemplating a concrete proposal to file a condemnation action, and that it ultimately filed such an action in December 2020. Therefore, the Board properly discussed the matter in closed session under KRS 61.810(1)(c).   See Ratliff, 955 S.W.2d at 924 (matters that include "preparation" for litigation are exempt under KRS 61.810(1)(c)).  
  On November 16, 2020, the Board entered closed session under KRS 61.810(1)(b). The Appellant alleged in his first complaint that the Board also discussed proposed litigation without invoking KRS 61.810(1)(c), which the Board has denied. The Appellant asserted that the Board must have discussed condemnation because the property owner had accepted a private developer's purchase offer three days earlier, which made condemnation the Board's "only remaining option." However, the Board has explained that the seller did not inform the Board that its offer had been rejected until November 30, 2020, a fact also recited by the Appellant in his complaint. Therefore, there is no evidence that the Board's "only remaining option" on November 16 was to start condemnation proceedings. And there is no other evidence that the Board discussed proposed litigation on November 16, 2020.  
  On November 30, 2020, the Board again entered closed session under KRS 61.810(1)(b). Although the Appellant claims that the Board improperly discussed proposed litigation, the Board explains that it discussed how the property owner's rejection of its offer "impacted its consideration of alternate properties." Because there is no evidence that the Board discussed proposed litigation (and thus invoked the wrong exemption), the Board did not violate the Act at its November 30, 2020 meeting.  
  On December 14, 2020, the Board met again. At that meeting, the Board entered closed session under both KRS 61.810(1)(b) and 61.810(1)(c). The Appellant alleges that the closed session was improper because the presiding officer "noted that an action item may be occurring upon conclusion of the executive session," which suggested that the "outcome" of the closed session was already known. The Appellant seems to claim that the Board had conducted another "secret meeting" before this meeting. In its response, the Board explained that the presiding officer was merely referencing the fact that "an action item remained on the agenda" that had not yet been addressed. The Board stated that it discussed in closed session whether to exercise eminent domain or to consider other properties, and that the outcome of this discussion had not been discussed previously on some secret occasion. Despite the Appellant's claims, there is no evidence that the Board violated the Act.  
  On December 20, 2020, the Board met again. At this meeting, it entered closed session under KRS 61.810(1)(b) and 61.810(1)(c). The Appellant alleges that discussions under KRS 61.810(1)(b) were improper at this meeting because one week earlier the Board had decided to pursue condemnation. So, he suggests, any discussions about the property would not have affected its value. However, the Board states that it discussed the possible acquisition of alternative properties, including a specific property brought to its attention by the City of Cold Springs. And just as the Board's discussion of its interest in pursuing the first property could have affected the price of that property, the Board's discussion of its interest in these other properties could have affected their prices. Accordingly, the Board's closed session discussions under KRS 61.810(1)(b) at its December 20, 2020 meeting did not violate the Act.  
  On January 11, 2021, the Board again entered closed session under KRS 61.810(1)(b) and KRS 61.810(1)(c). The Appellant alleged in his first complaint that the closed session was improper "[f]or the reasons stated previously." The Board responded that by this time its eminent domain action was pending litigation, and that the closed session was proper. Furthermore, the Board was still considering the same alternative properties, which is why the Board conducted a closed session discussion under KRS 61.810(1)(b). In his second complaint, the Appellant alleged that the Board improperly held closed sessions on March 15 and 29, 2021 for the same reasons. But as discussed, the Board lawfully held these closed sessions to discuss the pending eminent domain litigation and the related question of the potential purchase of an alternative property. Therefore, the Board did not violate the Act at its meetings on January 11, 2021, March 15, 2021, and March 29, 2021.  
  The Appellant's remaining complaints involve the Board's practice in conducting meetings by video teleconference. Although the Act previously provided a mechanism to conduct meetings by video teleconference, in response to the novel coronavirus emergency, the 2020 General Assembly enacted Senate Bill 150 ("SB 150"), which became effective on March 30, 2020. Section 1(8)(b) of SB 150 provides that during the state of emergency, "notwithstanding KRS 61.826, a public agency may conduct any meeting, including its regular meeting, by live audio or live video teleconference during the period of the state of emergency." SB 150 does not require that an agency specify a particular reason for conducting its regular meeting by video teleconference.  
  SB 150 requires that an agency conducting a regular meeting by teleconference comply with the notice requirements for a special meeting under KRS 61.823. Under SB 150, a public agency must provide written notice of its meeting, issued at least 24 hours in advance of the meeting to Board members and those requesting such notices. KRS 61.823(4). SB 150 further requires that the notice "[p]rovide specific information on how any member of the public or media organization can access the meeting." SB 150 § 1(8)(b)3.  
  On February 14, 2021, the Board issued a public notice that its regular meeting scheduled for the next day would be held by video teleconference because of inclement weather. The Appellant claims, however, that inclement weather is not a valid basis to conduct a regular meeting by video teleconference and that the Board's meeting should have complied with the "emergency meeting" provisions of KRS 61.823(5). In that case, the Board's discussion should have been limited to the emergency for which the meeting was called. However, the Board was authorized to hold its meeting by video teleconference for any reason, so long as it complied with the notice requirements of SB 150. Here, the Board complied with those requirements and no evidence supports his claim that such meeting was an "emergency" meeting subject to the requirements of KRS 61.823(5).           2Therefore, the Board did not violate the Act at its February 15, 2021 meeting.  
  The Appellant also alleged that the Board "appears to be picking and choosing what meetings to broadcast and what meetings not to broadcast" by video teleconference. In response, the Board explains that it has held three "virtual" meetings since the beginning of the Covid-19 emergency, all of which "permitted public attendance by virtual means." Under SB 150 § 1(8)(b), an agency holding a meeting by teleconference must provide public notice that the meeting will be held by live audio or video teleconference and "[p]rovide specific information on how any member of the public or media organization can access the meeting." The Board referred the Appellant to its meeting notices, which stated whether the meetings would be by video teleconference and provided links for public access. There is no evidence that the Board held any meetings by video teleconference without giving sufficient public notice of the video teleconference and providing a means of public access. To the extent that the Appellant claims that the Board should post video recordings of its meetings to its website after its meetings have concluded, the Act so includes no such requirement.           62PY5721JJSF23P60000000:ob:fnr33  
  The Appellant also claims that the Board, by holding meetings via video teleconference, deprived the public of an alleged right to "public participation" under KRS 61.826(3). Although the Act guarantees that members of a public agency may be seen and heard by the public during meetings, it does not grant the public any right to participate in those meetings.   See, e.g., 95-OMD-99; 00-OMD-169. KRS 61.826(3) merely provides that when a meeting takes place by video teleconference, "[t]he same procedures with regard to participation, distribution of materials, and other matters shall apply in all video teleconference locations." Thus, if members of the public are present at multiple meeting locations, persons attending at one location may not be subject to different meeting procedures. Thus, the Board did not violate the Act as the Appellant alleges.  
  The Appellant also alleged in his first complaint that the Board had used an illegal process to determine the value of the property and unconstitutionally limited public participation at its meetings. These are not issues arising under the Act and therefore this Office cannot address them in an open meetings appeal. Moreover, the Appellant raised new issues on appeal that were not included in his original complaints to the Board. Under KRS 61.846, this Office may only consider a public agency's denial of a complaint. Because the Appellants new arguments were not presented to the Board for its consideration, this Office lacks jurisdiction to consider the Appellant's new arguments.  
  In sum, this Office finds that the Board did not violate the Act as alleged in the Appellant's complaints.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.846(4)(a). The Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Appellant questions how the Board could have learned about the property before visiting the site unless the superintendent and the Board had discussed the matter before the September 16 meeting. The Appellant claims this alleged meeting violates the Act. He provides no evidence that such a meeting occurred. Moreover, the provisions of the Act only apply to "meetings of a quorum of the members of any public agency at which any public business is discussed or at which any action is taken by the agency." KRS 61.810(1). "Public business" under KRS 61.810(1) is "the discussion of the various alternatives to a given issue about which the board has the option to take action."       Yeoman v. Commonwealth, Health Policy Bd., 983 S.W.2d 459, 474 (Ky. 1998). This Office has consistently recognized that discussions about scheduling a meeting or setting the agenda are not discussions of "public business."       See, e.g., 00-OMD-171; 13-OMD-086; 20-OMD-072.
2 	      The Appellant also claims that the Board had to limit its discussions to the topics listed in the agenda, and that the Board failed to provide such an agenda. But the Appellant provides a copy of the February 15, 2021 agenda on appeal. In addition, the February 15, 2021 meeting was a regular meeting conducted under SB 150. A public agency is only required to limit its discussion to topics on its agenda when it conducts a special meeting.       See KRS 61.823(3).
3 	      Similarly, the Appellant complained that the Board did not post its meeting minutes on its website. But the Act includes no such requirement. Instead, minutes must "be open to public inspection at reasonable times no later than immediately following the next meeting of the body." KRS 61.835.
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      Open Records Decision    
  On March 24, 2021, inmate William Blanton ("Appellant") asked the Penitentiary to provide copies of two incident reports regarding an allegation that a Penitentiary employee discharged his taser and hit the Appellant. The Appellant alleged that two different employees had drafted incident reports in connection with this event. In a timely response, the Penitentiary denied the request for both incident reports under KRS 61.878(1)(h) because the incident was still under investigation.           1However, on appeal the Penitentiary provided the Appellant with one of the incident reports he requested, and therefore any dispute regarding that report is moot under 40 KAR 1:030 § 6. As for the other incident report, the Penitentiary now claims that it properly denied the Appellant's request because the requested record does not specifically refer to the Appellant by name.  
  KRS 197.025(2) provides that the Penitentiary is not "required to comply with a request for any record from any inmate . . . unless the request is for a record which contains a specific reference to that individual." KRS 197.025(2). To determine whether the Appellant is mentioned specifically in the report, the Office reviewed the incident report at issue. Although this Office may not disclose the contents of the report, KRS 61.880(2)(c), this Office's review of that record confirms that the incident report does not contain a specific reference to the Appellant. Rather, the report contains one sentence that documents that "an inmate was involved" in an altercation. Although this statement may reference the Appellant, it does not do so in a sufficiently specific manner under KRS 197.025(2). Therefore, the Penitentiary did not violate the Act when it denied the request under KRS 197.025(2).  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Appellant allegedly submitted at least three prior requests for these same records, and each time the Penitentiary denied the request because the investigation remained ongoing. Under KRS 197.025(3), an inmate is required to appeal a denial of an open records request within twenty days of the denial. The Penitentiary claims that this appeal is time barred because the Appellant failed to appeal the Penitentiary's previous denials, and this Office has previously found that an inmate may not enlarge the twenty-day period by resubmitting a duplicate request and appealing the duplicate denial.       See, e.g., 20-ORD-046. But here, the Penitentiary's stated reason for denying the previous requests was that the investigation remained ongoing. The implication is that at some point the investigation would conclude, and the Penitentiary would no longer be able to deny inspection on this basis. That is in fact what occurred, and one of the reports has been provided to the Appellant on appeal. If a correctional facility denies an inmate's request because his request was too soon, it cannot then complain when the inmate tries his request again later.
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General; Matthew Ray,Assistant Attorney General 
      Open Records Decision    
  Carlos Thurman ("Appellant") asked the Center to provide a copy of the search and frisk log for the second working shift on March 31, 2021, in which his name should appear.           1In a timely response, the Center claimed that the requested record could not be located because the Appellant's name does not appear in the log for the shift requested. This appeal followed.  
  A public agency cannot grant a requester access to a record that does not exist.   
Bowling v. Lexington Urban County Government, 172 S.W.3d 333, 341 (Ky. 2005). Once a public agency states affirmatively that it does not possess responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist in the agency's possession.   Id. at 341. If the requester is able to make a   prima facie case that records do or should exist, then the agency "may also be called upon to prove that its search was adequate."   
City of Fort Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 848 n.3 (Ky. 2013) (citing   Bowling, 172 S.W.3d at 341).  
  Here, the Appellant has not made a   prima facie case that the Center possesses, or should possess, the record he seeks. Although he asserts that the Center searched him on March 31, 2021, he does not state at what time, or during which working shift, this search occurred. Moreover, although the Appellant claims that the Center's policy requires it to maintain a log of searches, he does not provide a copy of such policy. Instead, he claims that the policy requires that all searches of inmates be logged. But according to Department of Corrections Policy 9.8, only "strip searches" must be logged.           2The Appellant has never claimed that he was "strip searched."  
  Even if the Appellant had made a   prima facie case that the Center should possess the records requested, the Center has provided sufficient proof that it conducted an adequate search for these records. On appeal, the Center describes where it stores such logs and explains that it has "thoroughly reviewed" each log, but that there is "no entry" relating to the Appellant during the month of March. Therefore, the Center has carried its burden that it adequately searched for responsive records but such records do not exist within its possession.           Accordingly, the Center did not violate the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The second shift covers the period of 3:00 p.m. to 11:00 p.m.
2 	            See Corrections Policy and Procedure 9.8, § 2.A.1.g, available at https://corrections.ky.gov/About/cpp/Documents/09/CPP%209.8.pdf (last accessed May 10, 2021)
3 	      The Appellant claims that the Center violated its policy by failing to document the search that he claims occurred. This Office does not, however, adjudicate such claims.       See, e.g., 17-ORD-096; 14-ORD-083.
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Request By: 		
 		Calvin R. Tackett  
 		  Attorney for Knott County Water District  
Opinion
Opinion By: 		    Daniel Cameronm,ATTORNEY GENERAL; Carmine G. Iaccarino, Charles A. English,Assistant Attorneys General 
      Opinion of the Attorney General    
  The Knott County Water District asks whether a commissioner on the Knott County Water District's Board of Commissioners may also serve as a county road foreman or if those positions are incompatible. For the reasons below, it is the Attorney General's opinion that, under the facts presented here, no incompatibility prevents the commissioner on the Knott County Water District's Board of Commissioners from simultaneous employment as a county road foreman.  
  Under Kentucky law, incompatibility arises under the Constitution, statutory law, and common law. First, Section 165 of the Kentucky Constitution delineates the scope of constitutional incompatibility:  
  No person shall, at the same time, be a State officer or a deputy officer or member of the General Assembly, and an officer of any county, city, town, or other municipality, or an employee thereof; and no person shall, at the same time, fill two municipal offices, either in the same or different municipalities, except as may be otherwise provided in this Constitution[.]
  
  Ky. Const. § 165. The General Assembly also has enacted KRS 61.080, which makes certain offices incompatible with other offices. Among other things, KRS 61.080 prohibits any person appointed as an officer of a special governmental entity from serving concurrently in an appointed office of another special purpose governmental entity, KRS 61.080(5), or in a state office, KRS 61.080(6). And under Kentucky law, a water district is a "special purpose government entity."           1A member of a water district's board of commissioners, therefore, may not serve concurrently in an "appointed office of another special purpose governmental entity" or in a "state office."  
  If the position of county road foreman is not an "office," an incompatibility analysis under these provisions is simple because there would be no constitutional or statutory incompatibility. "As Chief Justice John Marshall noted nearly two hundred years ago, although an office is 'an employment,' it does not follow that every employment is an office."   
Clark Cty. Att'y v. Thompson, 617 S.W.3d 427, 431 (Ky. App. 2021) (quoting   
United States v. Maurice, 26 F. Cas. 1211, 1214 (C.C.D. Va. 1823)). To determine whether an "employment is an office," there are five "indispensable" elements that must be considered.   
Howard v. Saylor, 204 S.W.2d 815, 817 (Ky. 1947). The position (1) "must be created by the Constitution or by the Legislature or created by a municipality or other body through authority conferred by the Legislature; (2) it must possess a delegation of a portion of the sovereign power of government, to be exercised for the benefit of the public; (3) the powers conferred, and the duties to be discharged, must be defined, directly or impliedly, by the Legislature or through legislative authority; (4) the duties must be performed independently and without control of a superior power, other than the law, unless they be those of an inferior or subordinate office, created or authorized by the Legislature, and by it placed under the general control of a superior officer or body; (5) it must have some permanency and continuity, and not be only temporary or occasional.'"   Id.  
  According to the Water District, Knott County's road foreman is salaried, is hired by and reports to the county/judge executive, and is tasked with maintaining all county roads and overseeing other county road employees. Considering the elements enunciated in   Howard, the county road foreman at issue is not an "officer." The position is not created by the Constitution or by the Legislature or created by a municipality or other body through authority conferred by the Legislature. The position does not possess a delegation of a portion of the sovereign power of government. The powers conferred, and the duties to be discharged, are not defined by the Legislature. Rather than performing the duties independently and without control of a superior power, the road foreman reports to the county judge/executive and serves at his pleasure.   Howard, 204 S.W.2d at 817. For these reasons, the position of county road foreman, as described here, is an "employment" and not an "office."   Thompson, 617 S.W.3d at 431 (recognizing that not every employment is an office). For this reason alone, the incompatibility analysis begins and ends with the conclusion that the road foreman position is not an office. Thus, simultaneous service in these positions is not barred by the Constitution or statute.  
  An incompatibility inquiry, however, does not end with the constitutional or statutory prohibitions.   
LaGrange City Council v. Hall Bros. Co. of Oldham Cty., Inc., 3 S.W.3d 765, 769 (Ky. App. 1999). The common law "doctrine of incompatibility bars an individual from holding both public office and public employment where one position is subordinate to the other or is subject to the audit or review of the other."   
Webb v. Carter Cty. Fiscal Ct., 165 S.W.3d 490, 493 (Ky. App. 2005). As the Court of Appeals has explained, "two positions would be incompatible 'whenever one has the power of appointment to or removal from the other and whenever there are any potential conflicts of interest between the two (2), such as salary negotiations, supervision and control of duties, and obligations to the public to exercise independent judgment.'"   Thompson, 617 S.W.3d at 435 (citing   LaGrange City Council, 3 S.W.3d at 770 (footnote omitted)).  
  On the facts presented, there is no interrelationship that would render incompatible simultaneous service as a county water district commissioner and county road foreman. That is so because, as has been represented to this Office, neither position "has the power of appointment to or removal from the other."   LaGrange City Council, 3 S.W.3d at 770. Water districts are administered by a board of commissioners, which controls and manages the affairs of a water district. KRS 74.020(1). On behalf of the district, the commission may, among other things, make contracts, prosecute and defend suits, and adopt bylaws. KRS 74.070. On the other hand, the county road foreman oversees and coordinates the work of road crews at the behest of the county judge and fiscal court. There is no indication that one position has any role in setting the salary of the other or supervising or controlling the other's duties.  
  For the reasons set forth above, it is the Attorney General's opinion that service as a water district commissioner is not functionally incompatible with the position of county road foreman.
Footnotes
Footnotes
1 	            See KRS 65A.010(9) (defining "special purpose government entity"); KRS 74.070(5) (requiring a water district's commission to comply with KRS 65A.010 to 65A.090).
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21-ORD-083
  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  Inmate Leonel Martinez ("Appellant") requested from the Governor's Office a copy of a taxi license issued to him in 2006 and a copy of records documenting former Governor Ernie Fletcher's appointment of a specific Commonwealth's Attorney. Although the Appellant's name and inmate number appeared on the request, both were illegible. The Governor's Office timely issued responses to both requests, but misspelled Appellant's name and provided the wrong inmate number. Thus, the responses were returned to the Governor's Office as undeliverable. Having never received responses from the Governor's Office, the Appellant filed this appeal.  
  The Governor's Office received the returned mail the same day the Appellant mailed his appeal to this Office. Once notified that its response had not been delivered, the Governor's Office correctly identified Appellant and again responded to his requests. On these facts, this Office declines to find that the Governor's Office violated the Act's timeliness provision.   See 11-ORD-008.  
  In its response, the Governor's Office explained that after a diligent search it could not locate the requested records. Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Here, the Appellant has provided no basis to suggest that such documents do or should exist within the possession of the Governor's Office. Therefore, the Governor's Office did not violate the Act when it was unable to provide records that do not exist within its possession.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Records Decision    
  On February 22, 2021, Emily Lacey ("Appellant") requested copies of all Kentucky Incident-Based Reporting System ("KYIBRS") reports containing the name "Crystal Rogers." KSP responded to state that it possessed no responsive records. On March 3, 2021, the Appellant requested copies of all "JC-3" forms, which are "Child Abuse, Adult Abuse, and Domestic Abuse Standard Reports," containing the same name. KSP denied the request under KRS 620.050(5), which makes confidential any "report of suspected child abuse, neglect, or dependency." Additionally, KSP stated that the JC-3 forms relate to an ongoing investigation and are therefore exempt from inspection under KRS 17.150(2)(d), KRS 61.878(1)(l), and KRS 61.878(1)(h). This appeal followed.  
  Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). The Appellant argues that KSP must possess KYIBRS reports referring to Ms. Rogers because it possesses JC-3 forms relating to her. However, even if the Appellant's claim is sufficient to establish a   prima facie case that KSP should possesses KYIBRS reports, KSP explains why it does not possess these reports. KSP claims that it merely assisted the Nelson County Sheriff's Office with its investigation relating to Ms. Rogers, and that the Nelson County Sheriff's Office would possess the KYIBRS report. KSP has therefore adequately explained why no such report is in its possession.           1  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      On appeal, the Appellant does not challenge KSP's assertion that the JC-3 forms are exempt from the Act under KRS 620.050(5), which is incorporated into the Act under KRS 61.878(1)(l). The Appellant claimed only that the existence of JC-3 forms related to Ms. Rogers is evidence that KSP should possess other records related to her.
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21-ORD-082
  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  In September of 2018, Beth McMasters ("Appellant"), an attorney, asked the Board to provide a copy of the Board's "complete file" relating to her client, a specific doctor. The Board approved the request and provided over 200 pages of responsive records. It redacted from those records certain personal information under KRS 61.878(1)(a), including addresses and telephone numbers. The Appellant never asked this Office to review the Board's response.  
  In October 2019, another attorney, Freeda Louthan, asked the Board to provide "any and all documentation . . . including all conferences, hearings, and all investigation materials obtained or generated, of all licensure board [or] disciplinary matters and proceedings by [the Board], as well as the original application and all reapplications for licensure" relating to the same doctor. The Board responded to this request, and allegedly provided over 300 pages of responsive records.  
  In September 2020, the Appellant learned that the Board had responded to Ms. Louthan's 2019 request by providing responsive records, but the Board did not notify the doctor that it was releasing records relating to him.           1The Appellant then demanded that the Board "retract" its October 2019 letter approving Ms. Louthan's open records request. As grounds, the Appellant claimed that her client never consented to the release of his records. Moreover, the Appellant asked the Board to provide all the records that it had provided to Ms. Louthan in October of 2019. The Board provided those records, but denied the request to "retract" its October 2019 letter, and stated that there was no method to issue such a "retraction."  
  Appellant then initiated this appeal. On appeal, the Appellant claims that the Board violated the Act when it failed to provide her client notice that the Board would be releasing documents that pertain to him. The Appellant further claims that the Board violated the Act in 2018 because it did not provide the Appellant with all responsive records at that time. The Appellant claims this must be true, since the Board provided Ms. Louthan with over 100 more pages of responsive records than it provided to the Appellant a year earlier. The Appellant, now in possession of all the same records that the Board provided to Ms. Louthan, claims that none of the additional 100 pages were dated after her September 2018 request. She therefore infers that the Board should have provided these records in September 2018.  
  This Office has historically declined to adjudicate disputes involving a perceived disparity between records an appellant received and records she believes should exist.   See, e.g., 20-ORD-100; 19-ORD-234; 19-ORD-083; 03-ORD-61; OAG 89-81. The Office does so again here. Moreover, the Board has now provided the same records to the Appellant that it provided to Ms. Louthan in 2019. Thus, any claim that the Board has not provided the Appellant with all responsive records is moot.  
  Finally, under KRS 61.880(2), a person may appeal an agency's   denial of a request to inspect records to the Attorney General. Here, the Appellant does not claim that the request was denied. She claims the opposite-that the request should have been denied. She also claims that the Board should have notified her client before it released the records.           2Despite the Appellant's claims, the Board did not violate any provision of the Act by granting the request without notifying the Appellant.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Appellant learned this from records obtained in civil discovery in a lawsuit. The Board is not a party to that lawsuit.
2 	      In       Beckham v. Board of Education of Jefferson County, 873 S.W.2d 575, 577-78 (Ky. 1994), the Kentucky Supreme Court found that the subject of an open records request has standing to seek injunctive relief to prevent a public agency from providing records that invade that person's privacy. But injunctions are generally prospective,       i.e., designed to prevent future conduct.       See Beshear v. Haydon-Bridge Co., Inc., 416 S.W.3d 280, 292-93 (Ky. 2013) (recognizing that retroactive injunctions, known as "reparative injunctions," exist, but they are exceptionally rare in American jurisprudence). Injunctions are not typically issued to rectify past conduct.       Id. Even if a person could seek a "reparative injunction" under these facts, only a circuit court, and not the Attorney General, may grant such relief.
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April 27, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; James M. Herick, Assistant Attorney General 
      Open Records Decision    
  On March 16 and 18, 2021, Jenny Patten ("Appellant") asked the Cabinet to provide certain records relating to COVID-19 tests and vaccines. In her first request, the Appellant sought "[d]ocuments supporting the state's matrix," according to which 25 positive tests per 100,000 constitutes a "red zone," and "[a]ny documents, policy [or] procedure, emails, indicating the procedure and steps the state took to change reporting" from a White House-recommended standard using 100 positive tests per 100,000. In her second request, the Appellant sought "all studies, and documents proving efficacy, safety testing, effectiveness, and FDA-approval process for all [COVID-19] vaccines being recommended by [the Cabinet] and the state of Kentucky."  
  In response to the first request, the Cabinet stated that it created a spreadsheet that compares "the two different reporting methods," and that it provided the Appellant with that record, but that it possessed no other records responsive to the request. In response to the second request, the Cabinet stated that it possessed no responsive records because it "does not produce or maintain documentation of clinical studies" or other documents described in the request, which are obtainable "from the CDC, FDA, [and] the Advisory Committee on Immunization Practices." This appeal followed.  
  Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a   prima facie showing that the requested records do exist.   
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). A requester may make a   prima facie showing that responsive records should exist by referencing a statute, regulation, or official policy requiring the public agency to create such a record.   See, e.g., 11-ORD-074 (recognizing that a statute requiring a public agency to conduct an "internal review" following the death of a child in its custody was sufficient to presume that records relating to a specific death should exist).  
  Here, the Appellant claims that the Cabinet is deviating from "White House recommendations" in how it classifies COVID-19 "red-zones." According to the Appellant, the White House classifies a county as a "red zone" when it reports 100 positive cases per 100,000 residents. However, the Cabinet uses the "average daily incidence rate" and considers a county as a "red zone" if it reports 25 positive cases of COVID-19 per 100,000 residents. The Appellant suggests that the Cabinet should not deviate from guidance issued by "the White House" unless it possesses written documentation that explains its deviation, but she does not explain to which White House recommendation she is referring. Assuming there is some deviation, while it may be good policy for the Cabinet to justify its decision in writing, the Act does not require the creation of such material.   See, e.g., 21-ORD-046 (finding that the Act does not require public agencies to compile certain statistics even if such statistics could be beneficial to the public). Thus, although the Appellant believes such records should exist, that belief does mean that they do exist.  
  In her second request, the Appellant sought "all studies, and documents proving efficacy, safety testing, effectiveness, and FDA-approval process for all [COVID-19] vaccines being recommended by [the Cabinet] and the state of Kentucky." According to the Appellant, the Cabinet should not recommend any specific COVID-19 vaccine unless it possesses the records that it has consulted to ascertain the safety and efficacy of the vaccine. Although the Appellant's suggestion may be good policy, it is not enough to make a   prima facie showing that such records exist in the Cabinet's possession. Thus, the Cabinet did not violate the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.  
  Daniel Cameron  
  Attorney General  
  /s/ James M. Herick  
  James M. Herrick  
  Assistant Attorney General
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Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  On March 16, 2021, Brian Mackey ("Appellant") asked the Department to provide copies of certain records. In response to the request, the Department called the Appellant to seek further clarification regarding the scope of the request. However, the Department did not issue a written response to the request until March 29, 2021. On that day, the Department claimed that it was "in the process of locating, inspecting, and redacting documents that are in its possession or in archive that may be responsive to" the request. The Department further stated that "a portion" of the records would be made available on April 9, 2021, and that the remaining records would be made available on May 4, 2021. This appeal followed.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the novel coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). Under KRS 446.030, when the period of time prescribed by statute is seven days or less, weekends and legal holidays are excluded from the computation of time. Therefore, because SB 150 provides ten days to respond, weekends or holidays are not excluded from the computation of time and a response is due within ten calendar days of receipt.  
  Here, the Department admits that it failed to issue a written response within ten calendar days. Although the Department claims that it spoke to the Appellant within the ten-day period, that does not excuse the Department from issuing a formal written response within ten calendar days. Accordingly, the Department violated the Act.  
  The Department also violated the Act in another way. When it issued its tardy response, the Department also failed to provide the requested records. Instead, it claimed that it needed additional time to search for and provide responsive records. If a record "is in active use, in storage or not otherwise available," the agency may delay inspection under KRS 61.872(5). If the agency delays inspection, its initial response must provide "a detailed explanation of the cause of delay" and the "earliest date upon which the public record will be available for inspection." KRS 61.872(5).  
  Here, the Department did not cite KRS 61.872(5). And rather than state that the records sought--including emails from February 2021 to the present--were in storage, the Department equivocated and claimed they may be "in its possession,"   i.e., readily obtainable, or "in archive." Moreover, the Department did not explain why it was unable to provide all responsive records until almost two months after the request had been made. Such conduct violates the Act.   See, e.g., 20-ORD-137 (the failure to explain the reason for delay violates the Act). 1   
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.  
  Daniel Cameron  
  Attorney General  
  /s/ Marc Manley  
  Marc Manley  
  Assistant Attorney General
Footnotes
Footnotes
1 	The Appellant also claims that his telephone calls with the Department left him with the impression that the Department would require the Appellant to submit future requests for records by first calling the Department. The Department claims that this is a misunderstanding, and that it routinely accepts requests for records via telephone and that these conversations permit the Department to clarify the scope of requests. Regardless of any phone discussion, this Office notes that any person may request to inspect public records by submitting a request in writing, KRS 61.872(2), and public agencies must respond to such requests in writing, KRS 61.880(1).
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April 23, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Records Decision    
  On March 4, 2021, WDRB News ("Appellant") requested copies of certain records relating to costs associated with RiverLink toll bridges in Louisville, as well as a list of projects that had been sent to the Build America Bureau. The Cabinet did not respond to the request within ten days and did not explain its delay in producing records. This appeal followed.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the novel coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a).  
  Here, the Cabinet did not respond to the request within the 10 days provided by Senate Bill 150. In this way, the Cabinet violated the Act.           1  
  After the appeal was initiated, the Cabinet provided the records relating to RiverLink toll bridges, but denied the request for the list of projects under KRS 61.878(1)(j). Because the Appellant does not contest the denial of that portion of the request, this Office makes no finding with regard to that portion of the request.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
Footnotes
Footnotes
1 	      Under KRS 61.872(5), if a public record is "in active use, in storage or not otherwise available," the public agency may designate a date for inspection that exceeds three days from receipt of the request, but only if "a detailed explanation of the cause is given for further delay and the place, time, and earliest date on which the public record will be available for inspection." The Cabinet did not comply with the terms of KRS 61.872(5).
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Records Decision    
  On February 3, 2021, Lawrence Trageser ("Appellant") requested records relating to a retired KSP officer.           1Specifically, the Appellant asked for the retired officer's personnel file, including "any complaints, reprimands, disciplinary actions, [and] internal investigations," as well as records related to the officer's sexual harassment complaint against a former KSP commissioner. In a timely response, KSP requested additional time under KRS 61.872(5), citing "inclement weather conditions" that had required personnel to work from home. KSP further stated that it expected to complete its search for records by March 2, 2021, and would then review any responsive records for "necessary redactions." After receiving no further response from KSP by March 24, 2021, the Appellant initiated this appeal.  
  Normally, a public agency must make a final disposition of an open records request within three business days. KRS 61.880(1).           2But when a record "is in active use, in storage or not otherwise available," an agency may delay inspection under KRS 61.872(5). If the agency delays inspection, it must provide "a detailed explanation of the cause" for delay and the "earliest date upon which the public record will be available for inspection." KRS 61.872(5).  
  Here, KSP delayed inspection because certain personnel were working from home due to inclement weather. However, KSP did not state that the requested records were in active use, in storage, or otherwise unavailable. Furthermore, even if weather conditions were a proper basis for delay under KRS 61.872(5), KSP did not give a detailed explanation for why it would take three weeks to locate responsive records. Finally, KSP failed to honor its commitment to make the records available for inspection on the date it promised, March 2, 2021.           3Therefore, KSP violated the Act.   See, e.g., 21-ORD-011 (finding that KSP violated the Act when it failed to provide records on the promised date); 20-ORD-196 (same).  
  On appeal, KSP states that it has now provided the retired officer's personnel file to the Appellant with certain redactions under KRS 61.878(1)(a), including Social Security numbers, driver's license numbers, home addresses, personal phone numbers, and dates of birth. Additionally, KSP has withheld high school and college transcripts and employee evaluations under KRS 61.878(1)(a).  
  KRS 61.878(1)(a) exempts "[p]ublic records containing information of a personal nature where the public disclosure thereof would constitute a clearly unwarranted invasion of personal privacy[.]" In reviewing an agency's denial of an open records request based on the personal privacy exemption, the courts and this Office balance the public's right to know what is happening within government against the personal privacy interest at stake in the record.   See 
Zink v. Commonwealth, Dept. of Workers' Claims, 902 S.W.2d 825, 828 (Ky. App. 1994). However, the Kentucky Supreme Court has held that certain categories of information about private individuals provide minimal insight into governmental affairs and may be categorically redacted under KRS 61.878(1)(a).   
Kentucky New Era, Inc. v. City of Hopkinsville, 415 S.W.3d 76, 89 (Ky. 2013). These categories include home addresses, personal phone numbers, driver's license numbers, and Social Security numbers.   Id. This Office has also recognized birth dates as personal information that may be routinely redacted under KRS 61.878(1)(a).   See, e.g., 15-ORD-095. Accordingly, the Department properly redacted that information from the responsive records.   See KRS 61.878(4).  
  This Office has consistently recognized the asserted privacy interest in educational transcripts.   See, e.g., 06-ORD-145 (noting that the Attorney General "has long recognized a significant privacy interest in transcripts, GPA, and test scores that is superior to any public interest in disclosure previously articulated"). Because the Appellant has not shown an overriding public interest in disclosure of the former officer's transcripts, the Department properly withheld those records.  
  As to performance evaluations of public employees, the courts have recognized the existence of a significant privacy interest in such records:  
  The confidentiality of performance evaluations allows evaluators to speak more frankly about an employee than they might if the evaluations were known to be open to public disclosure. In addition, performance evaluations certainly can contain a great deal of personal information, and should not be subject to disclosure without the most pressing of public needs.
  
  
Cape Publications v. City of Louisville, 191 S.W.3d 10, 13 (Ky. App. 2006). One example of such a "pressing public need" is when the public employee is charged with "committing a criminal act made possible by his position at a public agency[.]"   Id. at 14. In   Cape Publications, the public employee was charged with such an offense, which also led to the administrative suspension, and eventual resignation, of his supervisor.   Id. Therefore, the Court found that the employee had "to some extent forfeited his privacy interest" by engaging in criminal activity and both his evaluation and that of his supervisor were subject to disclosure.   Id.  
  Here, however, the Appellant has presented no facts to support a claim that the public interest in disclosure of these evaluations outweighs the significant personal privacy interest in records containing frank discussions between an employer and employee.   See id. at 13. Therefore, this Office finds that KSP did not violate the Act when it denied the Appellant's request in this regard.   See, e.g., 16-ORD-185; 07-ORD-125 (both finding performance reviews were exempt from inspection under KRS 61.878(1)(a)).  
  KSP states that the personnel file contains all the existing records responsive to the Appellant's request. Therefore, KSP claims that it does not possess records relating to the complaint or investigation of sexual harassment. Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Here, the Appellant has requested records relating to a grievance and investigation that was finally resolved with the former KSP commissioner's resignation more than 20 years ago.   See 02-ORD-231. In a previous appeal by the Appellant, KSP stated that it believed any related records had been destroyed.           4  See 21-ORD-038. However, even if the Appellant had made a   prima facie showing that additional records should exist, KSP explains that staff in its Internal Affairs Branch, Human Resources Branch, and Commissioner's Office, as well as the Kentucky Department for Libraries and Archives, all searched for additional responsive records, but none were found.  
  Because the Appellant has not made a   prima facie case that records relating to this grievance exist or should exist, and KSP has explained the adequacy of its search, this Office finds that KSP did not violate the Act when it did not provide such records.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Appellant also sought records relating to another officer, but KSP's response to that portion of the request is not in dispute.
2 	      To address the novel coronavirus public health emergency, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a).
3 	      KSP cannot avoid this fact by claiming March 2 was merely an estimated date on which it would conclude its search. KRS 61.872(5) requires agencies to state the earliest date upon which records will be available, not the earliest date upon which the agency will conclude its search.
4 	      This is a reasonable conclusion under the applicable records retention schedules. Under that schedule, grievance files may be destroyed five years after resolution of the grievance.       See General Schedule for State Agencies, "Grievance File," Series P0041,       available at https://kdla.ky.gov/records/recretentionschedules/Documents/State%20Records%20Schedules/kystateagency.pdf (last accessed April 21, 2021). Grievances are not to be kept in an employee's personnel file unless they support an employment action.       See id., "Personnel Folder -- Agency Copy," Series P0001. Furthermore, investigation files for complaints against KSP officers are to be destroyed 10 years after the officer's separation from employment.       See Kentucky State Police Records Retention Schedule, "Chapter 16 Sworn Personnel Complaint Investigation File," Series 00102,       available at https://kdla.ky.gov/records/recretentionschedules/Documents/State%20Records%20Schedules/kystatepolice.PDF (last accessed April 23, 2021).
2021 KY. AG LEXIS 112::April 21, 2021
[Group:"2021 KY. AG LEXIS 112"]LNI:62YS-J2Y1-JWR6-S4RN-00000-00 
 Office of the Attorney General of the State of Kentucky
2021 KY AG LEXIS 1122021 KY. AG LEXIS 112 
OAG 21-04
April 21, 2021
Request By: 		
 		John Marshall  
 		  Beattyville Police Officer  
Opinion
Opinion By: 		    Daniel Cameron,ATTORNEY GENERAL; Charles A. English,Assistant Attorney General 
      Opinion of the Attorney General    
  John Marshall, a Beattyville police officer, asks whether the office of Breathitt County magistrate is compatible with his employment as a police officer. For the reasons below, it is the Attorney General's opinion that the two positions are not incompatible.  
  Two offices may be incompatible under the Kentucky Constitution, the Commonwealth's statutes, or the common law. As this Office has stated previously, magistrates are county officers.   See OAG 20-19;   see also Ky. Const. § 99 (providing for the election of justices of the peace as county officers           1). The tougher question, however, is whether a Beattyville police officer is a municipal   officer or a municipal   employee. This is an important initial determination because, under KRS 61.080(3), "[n]o person shall, at the same time, fill a county office and a municipal office."   See also 
Clark Cty. Attorney v. Thompson, 617 S.W.3d 427, 431 (Ky. App. 2021) ("That distinction is crucial because the prohibition bars serving as both a municipal officer and county officer, not against being a municipal employee and a county officer."). Statutory incompatibility here, then, turns on whether the Beattyville police officer is a municipal officer or a municipal employee.  
  Although the "[t]he Attorney General has consistently stated in multiple OAG decisions . . . that municipal police officers are municipal officers," 617 S.W.3d at 432, the   Thompson Court has instructed that "the determination of whether a government employee is an officer 'has to be on a   case-by-case basis, depending on the nature and importance of the office in question.'"   Thompson, 617 S.W.3d at 433 (quoting   
Commonwealth ex rel. Hancock v. Clark, 506 S.W.2d 503, 504 (Ky. 1974)) (emphasis added). Therefore, following the holding in   Thompson, "we address only whether [a Beattyville police officer] is an officer, not whether all municipal police officers are, or are not, municipal officers."   Id.  
  The eight-element definition of "officer" normally used in an incompatibility analysis is found in KRS 83A.010(10). But because police officers are not elected, that provision is inapplicable to our analysis.   Thompson, 617 S.W.3d at 434. Rather, KRS 83A.130 governs our analysis because Beattyville is organized under "the mayor-council plan."   See Beattyville Ordinance § 30.01.  
  Under the mayor-council plan form of government, "[t]he mayor shall be the appointing authority with power to appoint and remove all city employees, including police officers." KRS 83A.130(9);   see also KRS 95.015 (providing that members of police departments are employed). Here, KRS 83A.130(9) explicitly refers to police officers as city "employees." And as the Supreme Court of Kentucky has noted, "[t]he text is the law."   Owen v. Univ. of Ky., 486 S.W.3d 266, 272 (Ky. 2016). Beattyville police officers are therefore municipal employees, not officers.  
  This conclusion finds more support in KRS 83A.080(1), which provides that "[a]ll nonelected city offices shall be created by ordinance which shall specify: (a) Title of office; (b) Powers and duties of office; (c) Oath of office; and (d) Bond, if required." But there is no Beattyville ordinance that specifies the title, powers, oath, and bond (if required) for city police officers.           2In short, there is no indication that any Beattyville ordinance creating the position of Beattyville city police officer satisfies the mandatory nonelected city officer requirements of KRS 83A.080(1). Thus, the police officer here is not a nonelected city officer. "And since police officers are not elected, that means they cannot be city officers at all."   Thompson, 617 S.W.3d at 434. For these reasons, the Attorney General finds that Beattyville police officers are municipal employees, and not municipal officers. Thus, the positions are compatible with each other under KRS 61.080(3).  
  Turning to constitutional incompatibility, Section 165 of the Kentucky Constitution provides:  
  No person shall, at the same time, be a State officer or a deputy officer or member of the General Assembly, and an officer of any county, city, town, or other municipality, or an employee thereof; and no person shall, at the same time, fill two municipal offices, either in the same or different municipalities, except as may be otherwise provided in this Constitution[.]
  
  There is no constitutional incompatibility between Marshall's two positions. Marshall does not hold a state office, and as explained above, does not hold a municipal office. As   
Walling v. Commonwealth, 84 S.W.2d 10, 12 (Ky. 1935), noted, Section 165 "do[es] not forbid a county officer being an employee of a city or town." Thus, the Attorney General finds that the positions of Breathitt County magistrate and Beattyville police officer are not constitutionally incompatible.  
  Finally, an incompatibility analysis does not end with the constitutional and statutory text. The lists of incompatible offices set forth in Section 165 and KRS 61.080 are not exhaustive.   
LaGrange City Council v. Hall Bros. Co. of Oldham Cty., Inc., 3 S.W.3d 765, 769 (Ky. App. 1999) ("The constitutional and statutory enumerations of incompatible offices are not the exclusive instances of incompatibility."). In addition to constitutional and statutory incompatibility, the common law also prohibits individuals from occupying "functionally incompatible" offices.   Id. at 770.  
  As the Court of Appeals has explained, "[t]he question is whether one office is subordinated to the other, or whether the functions of the two are inherently inconsistent or repugnant, or whether the occupancy of both offices is detrimental to the public interest."   Id. at 769-70. "For example, two positions would be incompatible 'whenever one has the power of appointment to or removal from the other and whenever there are any potential conflicts of interest between the two (2), such as salary negotiations, supervision and control of duties, and obligations to the public to exercise independent judgment.'"   Thompson, 617 S.W.3d at 435. (citing   LaGrange City Council, 3 S.W.3d at 770 (footnote omitted));   see also 
Webb v. Carter Cty. Fiscal Ct., 165 S.W.3d 490, 493 (Ky. App. 2005) ("The doctrine of incompatibility bars an individual from holding both public office and public employment where one position is subordinate to the other or is subject to the audit or review of the other.").  
  The office of Breathitt County magistrate and the position of Beattyville police officer cannot be "functionally incompatible" because the two positions are in different counties.   See LaGrange City Council, 3 S.W.3d at 770. Beattyville is in Lee County. Thus, because the positions are in different counties--Lee and Breathitt--it is inconceivable that one position is subordinated to the other.   Id. at 769-70. For example, the office of Breathitt County magistrate does not have "the power of appointment to or removal from,"   LaGrange City Council, 3 S.W.3d at 770, the position of Beattyville police officer because Beattyville police officers are appointed by the mayor of Beattyville.   See Beattyville Ordinance § 37.02(C). As such, there would be no conflict of interest between the two, such as salary negotiations, supervision and control of duties, and obligations to the public to exercise independent judgment.   LaGrange City Council, 3 S.W.3d at 770. The Attorney General therefore concludes that the office of Breathitt County magistrate and the position of Beattyville police officer are not functionally incompatible under the common law.  
  For all of these reasons, it is the Attorney General's opinion that the office of Breathitt County magistrate is not incompatible with the position of Beattyville police officer under the Commonwealth's Constitution, statutes, or common law.
Footnotes
Footnotes
1 	      Section 142 of the Constitution requires each county to be divided into three to eight justice of the peace districts. Following the passage of the Judicial Article in 1976, which amended the Kentucky Constitution to, among other things, eliminate the judicial powers and duties of justices of the peace, the General Assembly and some counties use the terms "justice of the peace" and "magistrate" interchangeably to refer to the members of a county's fiscal court.       See, e.g., KRS 67.042 (referring to justices of the peace in counties containing a city of the first class as "magistrate/representative"); KRS 67.705(3) (referring to magistrates who serve on fiscal courts).
2 	      The Beattyville Police Department was created by Beattyville Ordinance § 37.02.
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  Jonathan Fannin ("Appellant"), an attorney, sent a letter to the Department "requesting copies of the public records of the following information." His letter included six requests that were similar to interrogatories. Each request began with the phrase, "Please identify each and every officer (including their full name and badge number) who" engaged in various actions that were specifically described. In a timely response, the Department stated that it "does not possess any list of officers responsive to" the first four questions. In response to the fifth question, which sought the identity of the officers that were the subject of a Professional Standards Unit investigation into the event, the Department stated that the FBI was currently investigating the incident and that the FBI would later advise the Department of the officers who would be the subject of that criminal investigation. In response to the sixth question, however, the Department provided the identity of one officer who met the description of the request. This appeal followed.  
  A person may inspect public records by submitting a written application "describing the records." KRS 61.872(2)(a). If a person seeks copies of those records, in lieu of inspecting the records in-person, he must "precisely describe[] the public records." KRS 61.872(3)(b). But the Act does not require public agencies to answer requests for information, as opposed to requests to inspect records.   
Dept. of Revenue v. Eifler, 436 S.W.3d 530, 534 (Ky. App. 2013) ("The ORA does not dictate that public agencies must gather and supply information not regularly kept as part of its records.").   See also 20-ORD-098; 16-ORD-236; 05-ORD-230; OAG 76-375.  
  Here, the Appellant did not seek public records. Instead, he asked the Department to identify officers who engaged in certain conduct. The Department explains that it does not possess a record that lists every officer engaged in the conduct described the Appellant. The Act does not require public agencies to answer, what are essentially, interrogatories. Therefore, the Department did not violate the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Meetings Decision    
  On March 18, 2021, Lawrence Trageser ("Appellant") submitted a written complaint alleging that the Court had violated the Act when a magistrate participated in a video teleconference meeting on March 15, 2021, with his live video feed turned off. The Court responded by admitting the alleged conduct and stating that the matter would be addressed at its next meeting. This appeal followed.           1  
  The Act provides that a notice for any meeting conducted by video teleconference must "[p]recisely identify a primary location of the video teleconference where all members can be   seen and heard and the public may attend in accordance with KRS 61.840." KRS 61.826(2)(b) (emphasis added). However, in response to the novel coronavirus emergency, the General Assembly enacted Senate Bill 150 ("SB 150"), which became effective on March 30, 2020. Section 1(8)(b) of SB 150 provides that during the state of emergency, "a public agency may conduct any meeting . . . by live audio or live video teleconference" so long as the public agency provides "specific information on how any member of the public or media organization can access the meeting." Although SB 150 permits agencies to conduct meetings using live audio, the public agency may only do so if it "does not have the technological capacity or availability to provide for a live video teleconference." SB 150 § 1(8)(b)2.b.  
  Here, the Court possessed the technological capacity to conduct the meeting using video teleconferencing technology, but admitted that two of its magistrates chose to turn off their cameras. Accordingly, this Office finds that the Court violated the Act, as modified by SB 150.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.846(4)(a). The Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      Although the Court admitted its violation, the Appellant complains that the Court did not implement the remedies he suggested in his complaint. This Office, however, does not have jurisdiction to grant any specific remedy for a violation of the Act. Under KRS 61.846(2), the Attorney General must issue "a written decision which states whether the agency violated the provisions of [the Act]."
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Meetings Decision    
  On January 13, 2021, the City conducted a special meeting via live video teleconference. Although the City provided notice of the special meeting more than 24 hours in advance, and it further provided the location where the public could attend in-person, the notice did not state that the meeting would be conducted via video teleconference.  
  The Appellant, Jason Reed, submitted a written complaint alleging that the City violated the Act. In his complaint, the Appellant asked the City to rescind the actions taken at the January 13, 2021 meeting. The City responded to the Appellant's complaint and denied that the special meeting was a video teleconference because most of the City Council appeared in-person and the public was permitted to attend the meeting in-person. The City further stated that it had conducted another meeting on January 25, 2021, and that it again took action on the same measures to which the Appellant objects. This appeal followed.           1  
  If a public agency conducts a meeting by video teleconference, it must provide notice that "clearly state[s] that the meeting will be a video teleconference." KRS 61.826(2)(a). On appeal, the City admits that it failed to do so and acknowledges its violation of the Act. On this basis, this Office finds that the City violated the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.846(4)(a). The Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      Although the City originally denied any violation, on appeal, it changes its position. Therefore, the parties no longer dispute whether the City violated the Act. The remaining dispute is about the appropriate remedy for the City's violation. This Office, however, does not have jurisdiction to grant any specific remedy for a violation of the Act. Under KRS 61.846(2), the Attorney General must issue "a written decision which states whether the agency violated the provisions of [the Act]."
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Records Decision    
  On March 9, 2021, Dr. Stephanos Kyrkanides ("Appellant") requested copies of all performance evaluations for faculty in the Division of Orthodontics within the University's College of Dentistry. The University denied the Appellant's request under KRS 61.878(1)(a). This appeal followed.  
  KRS 61.878(1)(a) creates an exception to the Act for "[p]ublic records containing information of a personal nature where the public disclosure thereof would constitute a clearly unwarranted invasion of personal privacy." This exception requires a "comparative weighing of the antagonistic interests" between privacy and the public interest in disclosure.   
Kentucky Bd. of Examiners of Psychologists v. Courier-Journal & Louisville Times Co., 826 S.W.2d 324, 327 (Ky. 1992). The courts have recognized that public employees maintain a significant privacy interest in their performance evaluations.  
  The confidentiality of performance evaluations allows evaluators to speak more frankly about an employee than they might if the evaluations were known to be open to public disclosure. In addition, performance evaluations certainly can contain a great deal of personal information, and should not be subject to disclosure without the most pressing of public needs.
  
  
Cape Publications v. City of Louisville, 191 S.W.3d 10, 13 (Ky. App. 2006). One example of such a "pressing public need" is when the public employee is charged with "committing a criminal act made possible by his position at a public agency[.]"   Id. at 14. In   Cape Publications, the public employee was charged with such an offense, which also led to the administrative suspension, and eventual resignation, of his supervisor.   Id. Therefore, the Court found that the employee had "to some extent forfeited his privacy interest" by engaging in criminal activity and both his evaluation and that of his supervisor were subject to disclosure.   Id.  
  Here, however, the Appellant has presented no facts to support a claim that the public interest in disclosure of these evaluations outweighs the significant personal privacy interest in records containing frank discussions between employers and employees.   See id. at 13. Therefore, this Office finds that the University did not violate the Act when it denied the Appellant's request.   See, e.g., 16-ORD-185; 07-ORD-125 (both finding performance reviews were exempt from inspection under KRS 61.878(1)(a)).  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Matthew Ray,Assistant Attorney General 
      Open Records Decision    
  On March 11, 2021, Jimmy Cantrell ("Appellant") asked the Department to provide copies of records related to the Commonwealth's deer population. He specifically sought records containing certain data that the Department relied on to produce a deer population model, records reflecting how the data was gathered, the results of the model, and the software used to render the model. The Appellant also sought all email communications between Department employees and Commissioners in which deer population "issues" had been discussed within the previous 60 days. Finally, the Appellant sought certain data and field research, as well as the methods used in conducting that research in several Kentucky counties.  
  On March 25, 2021, the Department issued a written response and provided some responsive records. However, the Department claimed that it needed more time to locate, inspect, and redact the remaining records responsive to Appellant's request. The Department stated that a portion of the non-exempt records would be available on April 9, 2021, and that the rest of the records would be made available on May 4, 2021. This appeal followed.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the novel coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). Under KRS 446.030, when the period of time prescribed by statute is seven days or less, weekends and legal holidays are excluded from the computation of time. Therefore, because SB 150 provides ten days to respond, weekends or holidays are not excluded from the computation of time and a response is due within ten calendar days of receipt.  
  On appeal, the Department explains that it spoke to the Appellant via telephone on March 18, 2021, about the scope of his request. However, the Act, as modified by SB 150, requires public agencies to issue a   written response approving or denying a request within ten days. Because the Department did not issue a response in writing within ten days of receipt, it violated the Act.  
  The Department's written response violated the Act in another way. Under KRS 61.872(5), public agencies may delay the date of inspection if the public records are "in active use, storage, or are otherwise unavailable." To delay inspection under KRS 61.872(5), however, a public agency must issue a timely written response that explains the reason for the delay, and provide the "earliest date" on which the records will be available for inspection. KRS 61.872(5).  
  Whether or not the Department explained by phone that responsive records were "stored in locations across the state and are quite voluminous and needed to be collected from around the state and reviewed,"           1the Department's written response did not invoke KRS 61.872(5). Instead, the Department simply claimed that it was "still in the process of locating, inspecting, and redacting the remainder of the documents that are in its possession or in archive that may be responsive to [the Appellant's] request." The Department also stated that a portion of the records would be made available on April 9, 2021, and the remaining records would be available on May 4, 2021. Although the Department claims that it explained the reason for the delay in its phone conversation with the Appellant, the Department's written response did not provide this explanation. Instead, the response equivocated and failed to provide adequate detail to justify the delay. Thus, the Department violated the Act.  
  The Appellant also claims that the Department's proposed two-month delay was unreasonable and that such delay subverts the intent of the Act under KRS 61.880(4) ("If a person feels the intent of [the Act] is being subverted by an agency short of denial of inspection," he or she may appeal to the Attorney General). This Office has found that unreasonable delays in access to records may constitute subversion of the Act, short of denial. KRS 61.880(4).   See, e.g., 21-ORD-045 (four-month delay to provide 5,000 emails for inspection subverted the Act). To determine whether a delay in access to records is reasonable, this Office considers the number of records, the location of the records, and the content of the records.   See, e.g., 01-ORD-140; OAG 92-117. Although not expressly required by the Act, a public agency may show its good faith (and therefore, its lack of subversive intent) by releasing records in batches as they are gathered and reviewed, rather than waiting until all responsive records have been reviewed before permitting inspection.   See, e.g., 21-ORD-045.  
  Although the Department did not initially explain the cause of its delay in its written response to the Appellant, it provides that explanation on appeal. The Department states that most of the records requested are stored throughout various offices across the state. The Department also explains that the request implicates almost 70,000 photographs, and 470 "other documents." Given the volume of records, the Department opted to release the records at two points. Because the request implicates over 70,000 records that are stored in various offices throughout the state, and because the Department has committed to releasing records as they are gathered and reviewed, this Office finds that the Department has carried its burden on appeal to show that the proposed delay is reasonable under these facts.           2  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Department also allowed the Appellant to speak with a biologist who answered specific questions related to the deer population that "could not be answered through government documents."
2 	      It is alleged that the Department told the Appellant that it did not possess certain records responsive to his request. The Department, however, did not make that same statement in its written response to the Appellant's request. The Appellant does not appear to challenge the Department's claim that there are no responsive records to portions of his request, as he has only appealed the Department's delay in providing responsive records.
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Request By: 		
 		James H. Moore, III  
 		  Counsel for the City of Ashland  
Opinion
Opinion By: 		    Daniel Cameron,ATTORNEY GENERAL; J. Michael West,Assistant Attorney General 
      Opinion of the Attorney General    
  The City of Ashland asks whether an engineer who administers the construction phase of a contract is providing "construction management services" rather than professional engineering services. This distinction is important because procurement rules allow engineers not providing construction management services to avoid competitive bidding.  
  The City of Ashland has adopted an ordinance that incorporates portions of the Kentucky Model Procurement Code.   See Ashland Ordinance Sec. 37.046.           1Under one provision relevant here, a "local agency may contract or purchase through noncompetitive negotiation only when a written determination is made that competition is not feasible and it is further determined in writing by a designee of the local public agency that [t]he contract is for the services of a licensed professional, such as attorney, physician, psychiatrist, psychologist, certified public accountant, registered nurse, or educational specialist; a technician such as a plumber, electrician, carpenter, or mechanic; or an artist such as a sculptor, aesthetic painter, or musician, provided, however, that this provision shall not apply to architects or engineers providing construction management services rather than professional architect or engineer services[.]" KRS 45A.380(3). Thus, under KRS 45A.380, Ashland may engage in noncompetitive negotiation to obtain the services of an engineer but must engage in competitive bidding to procure the services of an engineer providing construction management services.  
  Ashland provides the template agreement that prompts this inquiry. But this Office need reference only limited portions of that document for this analysis.           2Many of the engineer's specific duties under the template agreement fall within the scope of practice of an engineer, including the "consultation, investigation, evaluation, planning, certification, and design of engineering works and systems[,]" and providing for "the review of construction for the purpose of assuring compliance with drawings and specifications."   See KRS 322.010(4). But the template agreement goes further:  
  [T]he Engineer shall consult with Owner and act as Owner's representative as provided in the Construction Contract. The extent and limitation of the duties, responsibilities, and authority of the Engineer as assigned in the Construction Contract shall not be modified, except as Engineer may otherwise agree in writing. All of Owner's instructions to Contractor will be issued through Engineer which shall have the authority to act on behalf of Owner in dealings with Contractor to the extent provided in this Agreement and the Construction Contract except as otherwise provided in writing.           3
  
  In this way, the agreement charges the engineer with duties, other than professional engineering services, that would constitute "construction management services".   Compare KRS 322.010(4), (5) (defining the scope of practice of an "engineer")   with KRS 45A.030(7) (defining "construction manager-general contractor") and KRS 65.025(1)(c) (defining a "construction manager").  
  KRS 45A.380(3) authorizes noncompetitive negotiation to procure the services of a professional engineer providing services. By its terms, however, the City must engage in competitive bidding if it seeks the services of a professional engineer who would also render construction management services, as in the template agreement.
Footnotes
Footnotes
1 	      https://codelibrary.amlegal.com/codes/ashlandky/latest/ashland_ky/0-0-0-62973#JD_37.046 (last accessed April 15, 2021).
2 	      The agreement is the standard contract published by the National Society of Professional Engineers, the American Society of Civil Engineers, the American Council of Engineering Companies, the Associated General Contractors of America, and others and is entitled, "Agreement Between Owner and Engineer For Professional Services."
3 	      These provisions appear in a section entitled, "General Administration of the Construction Contract."
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Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  Matthew Snyder ("Appellant") asked the Department to provide copies of email communications exchanged between Dr. Steven Stack and the Department concerning Our Lady of the Assumption Church between March 1, 2020 and December 31, 2020. In a timely response, the Department provided the Appellant with seven pages of responsive records. However, the Department redacted the name of a private citizen appearing in one email under KRS 61.878(1)(a). The Department also redacted two pages of emails, claiming that the contents of those emails involved communications between the Department and its attorneys concerning litigation, and therefore the communications were exempt from inspection under the attorney-client privileged. This appeal followed.  
  Under KRS 61.878(1)(a), a public agency may withhold "information of a personal nature where the public disclosure thereof would constitute a clearly unwarranted invasion of personal privacy." The "unambiguous purpose of the Open Records Act is the disclosure of public records even though such disclosure 'may cause inconvenience or embarrassment to public officials or others.'"   
Beckham v. Bd. of Educ. of Jefferson Cty., 873 S.W.2d 575, 577 (Ky. 1994) (quoting KRS 61.871).  
  To determine whether a public record may be redacted or withheld under KRS 61.878(1)(a), this Office must weigh the public's right to know that a public agency is properly executing its functions against the "countervailing public interest in personal privacy" when the records in dispute contain information that touches upon the "most intimate and personal features of private lives."   
Ky. Bd. of Examiners of Psychologists v. Courier-Journal and Louisville Times Co., 826 S.W.2d 324, 328 (Ky. 1992). This balancing test requires a "comparative weighing of the antagonistic interests. Necessarily, the circumstances of a particular case will affect the balance . . . . [T]he question of whether an invasion of privacy is 'clearly unwarranted' is intrinsically situational, and can only be determined within a specific context." Id. at 327-28.  
  In   
Kentucky New Era, Inc. v. City of Hopkinsville, 415 S.W.3d 76 (Ky. 2013), the Kentucky Supreme Court recognized that private citizens' addresses, telephone numbers, social security numbers, and driver's license numbers rarely provide insight regarding whether a public agency is properly executing its functions, and that information may be categorically redacted.   See also 
Zink v. Com., Dept. of Workers' Claims, Labor Cabinet, 902 S.W.2d 825 (Ky. App. 1994). Significantly, however, the   Kentucky New Era Court did not authorize the categorical redaction of private citizens' names.  
  In 20-ORD-185, this Office examined the Department's practice in redacting the names of citizens who reported to the Department suspected violations of the Governor's executive orders during the current state of emergency. The Department explained that it did not take action against individuals suspected of violating the executive orders based on unverified citizen complaints. Rather, the Department would independently inspect business locations for violations and only institute administrative proceedings based upon its inspectors' visual observations. This Office contrasted the Department's implementation of procedures to ensure due process with the actions of the Labor Cabinet.   See 20-ORD-184. Unlike the Department, the Labor Cabinet had no mechanism to protect the due process rights of suspected violators. In fact, in 20-ORD-091, the Labor Cabinet had ordered a business owner to close his business without providing him with any means to challenge that order or explaining the basis of the complaint. The Labor Cabinet ultimately withdrew that closure order without explanation.  
  The distinction between the conclusions in each previous decision turns on the relevance of the private citizen's identity to the government's actions in executing its functions. The relevance of the person's identity is a component of the balancing test required under   Kentucky Board of Examiners of Psychologists, 826 S.W.2d at 328.           1When the government is taking action against a private citizen, that person has a right to challenge the validity of the action. This is called due process, and it is constitutionally guaranteed. U.S. Const. Amend. XIV. If the testimony of another person is the basis of the government's action, then the defendant has the right to know the identity of that person.   See, e.g., 20-ORD-091; 20-ORD-184. If the testimony of a private citizen is not the basis of the government's action and the government instead relies on the independent observations of an employee, then the identity of a complaining private citizen is likely irrelevant. 20-ORD-185.  
  Here, a private individual complained about a church's decision to remain open despite the Governor's church closure order. That individual's name appears in an email between a Department employee and Dr. Steven Stack. The Department employee explained that Our Lady of the Assumption Church planned to remain open to in-person worship despite the Governor's order. The Department employee attached to the email a letter from the pastor of the church in which the pastor explains why the church would remain open to in-person worship, and explained, "We learned about this from [redacted] last night." Dr. Stack responded, "Sigh. No cure for ignorance or obstinacy. Thanks for letting me know. I wish I had an answer to offer. One thing, certainly don't send in any armed officers. That would undermine our efforts to inspire people to be good citizens and do the right thing."           2  
  On appeal, the Department explains that it took no action in this case. Moreover, it explained that the church had publicly stated that it would remain open, and advertised its decision on its website. According to the Department, there were more sources of evidence to support a finding that the church would remain open other than the tip provided by the citizen. And although this private individual's name appears in this email exchange, there is no evidence that the individual would have consented to his or her identity in this context.   Cf. 
Cape Publ'n., Inc. v. Univ. of Louisville Found., Inc., 260 S.W.3d 818, 823-24 (Ky. 2008) (finding that donors to the University who actively sought to remain anonymous had a greater interest in privacy than those donors who did not seek anonymity). For all of these reasons, the Department was justified in redacting the person's name under KRS 61.878(1)(a).  
  The Department also redacted two pages of emails based on the attorney-client privilege. The attorney-client privilege shields from disclosure communications between a client and a lawyer "made for the purpose of facilitating the rendition of professional legal services to the client[.]" KRE 503(b). The privilege also shields from disclosure communications between lawyers and representatives of their clients. KRE 503(b)(1). For the privilege to apply, the communication must be confidential, i.e. "not intended to be disclosed to third persons other than those to whom disclosure is made in furtherance of the rendition of professional legal services to the client or those reasonably necessary for the transmission of the communication." KRE 503(a)(5). The privilege is incorporated into the Act by KRS 61.878(1)(l).   
Hahn v. Univ. of Louisville, 80 S.W.3d 771, 774 (Ky. App. 2001).  
  Here, the Department explained that the emails were exchanged between Department staff and its attorneys concerning active litigation between the Department and the church in Boone Circuit Court. Therefore, the Department has explained that the emails were exchanged in confidence for the purpose of rendering legal services in a specific civil suit. Accordingly, the Department did not violate the Act in redacting these communications.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      Other circumstances are also relevant. For example, the identity of a victim of sexual assault is just as relevant to the criminally accused as the identity of the complainants are relevant to those they accuse of violating executive orders. But there is no question that a sexual assault victim has a high interest in maintaining his or her privacy due to the very nature of the offense.       See Cape Publications v. City of Louisville, 147 S.W.3d 731, 735 (Ky. App. 2003). And the criminally accused will learn the victim's identity through the criminal discovery process. The accused also has a constitutional right to face that accuser at trial.
2 	      Apparently, there had been no similar order on April 12, when "Maryville Baptist Church held a drive-in Easter service. Congregants parked their cars in the church's parking lot and listened to a sermon over a loudspeaker. Kentucky State Police arrived in the parking lot and issued notices to the congregants that their attendance at the drive-in service amounted to a criminal act."       Maryville Baptist Church, Inc. v. Beshear, 957 F.3d 610, 611 (6th Cir. 2020) (granting injunction pending appeal).
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April 14, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  Inmate Jeremy Henley ("Appellant") asked the Penitentiary to provide copies of any shipping receipts and return notices related to a Gnostic Bible that had been donated to the Penitentiary by a specific person. The Penitentiary denied the request because it claimed that it had searched its records but could find no records responsive to the request. This appeal followed.  
  As an initial matter, the Penitentiary violated the Act when it failed to issue a timely written response to the Appellant's request. Under KRS 197.025(7), correctional facilities must respond to a request to inspect records within five business days of receipt. However, in response to the coronavirus pandemic, the General Assembly passed Senate Bill 150 ("SB 150"), which provides that during the state of emergency and "[n]otwithstanding KRS 61.872 and 61.880, a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8). SB 150 took effect on March 30, 2020. Accordingly, the Penitentiary's response was due on February 19, 2021, which was ten days after it had received the request. A public agency may also seek additional time to respond to a request under KRS 61.872(5). To invoke that provision, however, the public agency must state whether the records are in "active use, storage, or are otherwise unavailable." The public agency must also provide the earliest date upon which the records will be available for inspection. KRS 61.872(5).  
  Here, the Penitentiary did not cite to KRS 61.872(5) or state that the records were in active use, storage, or were otherwise unavailable. The Penitentiary simply claimed that it needed additional time to search for responsive records, and that it would issue its final response on February 22, 2021. Because the Penitentiary did not properly invoke KRS 61.872(5), it violated the Act by issuing a response that was three days late.  
  When the Penitentiary finally responded, it claimed to possess no records responsive to the Appellant's request. Once a public agency states affirmatively that requested records do not exist, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). To make his   prima facie showing, the Appellant claims that he discussed obtaining a copy of the Bible with the Chaplain, and had communications with the person who donated the Bible to the Penitentiary. He also provides evidence of a previous open records request in which he sought to inspect the Bible, but his request was denied because he was lodged in segregated housing at the time of the request.           1  
  Even if the Appellant's evidence is sufficient to make a   prima facie showing that the Bible was received by the Penitentiary, the Penitentiary has explained the search that it conducted to locate mailroom records relating to the receipt of the Bible. According to the Penitentiary, its search involved consultation with its Property Room Officer, mailroom staff, Chaplain, Deputy Warden, library staff, and the Captain in charge of the mailroom at the time the Bible was received. None of these employees could locate mailroom records reflecting when the Bible was received or shipped. The Penitentiary has explained that it has searched all of the locations where these mailroom records would be located but that it has not found any records responsive to the request. This Office finds that the Penitentiary has sufficiently explained the adequacy of its search, and that it did not violate the Act when it denied a request for records that do not exist.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      Inmates are required to appeal denials of open records requests to this Office within twenty days. KRS 197.025(3). The Penitentiary claims that this Office lacks jurisdiction to review this previous denial because the Appellant did not perfect his appeal within twenty days. It is true that this Office does not have jurisdiction to adjudicate any dispute regarding this earlier request. However, the fact that the Penitentiary did not previously deny the existence of the Bible is evidence that the Penitentiary possessed the Bible at one point. Whether or not the Penitentiary possesses records demonstrating that the Bible has been shipped to or from the Penitentiary is a different question.
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Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  James Coyne ("Appellant") asked the University to provide copies of any Institutional Review Board ("Board") applications associated with a grant awarded to the University for a study called "Surviving Suicide: Convening Lived-Experience & Research to Improve Patient-Centered Outcomes."           1The University denied the request stating only that the "application is exempt from production pursuant to KRS 61.878(1)(c)1, as certain information is generally recognized as confidential or proprietary, which if openly disclosed would permit an unfair commercial advantage to competitors and is therefore exempt." This appeal followed.  
  The University claims that KRS 61.878(1)(c)1. permits it to deny inspection of the grant application. That provision exempts from disclosure "records confidentially disclosed to an agency or required by an agency to be disclosed to it, generally recognized as confidential or proprietary, which if openly disclosed would permit an unfair commercial advantage to competitors of the entity that disclosed the records."           2Records that are "generally recognized as confidential and proprietary" include records that contain "information concerning the inner workings of a corporation," such as the "financial history of the corporation, projected cost of the project, the specific amount and timing of capital investment, copies of financial statements and a detailed description of the company's productivity, efficiency and financial stability."   
Hoy v. Kentucky Indus. Revitalization Auth., 907 S.W.2d 766, 768 (Ky. 1995).  
  However, when a public agency denies a request to inspect records, it must state the applicable exception and provide a brief explanation of how that exception applies to the records withheld. KRS 61.880(1). The burden is always on the public agency to prove that an exception applies to deny inspection of the requested records. KRS 61.880(2)(c). A public agency does not satisfy its burden by merely quoting the language of the statutory exemption.   See 
Kentucky New Era, Inc. v. City of Hopkinsville, 415 S.W.3d 76, 82 (Ky. 2013) ("The agency's explanation must be detailed enough to permit the court to assess its claim and the opposing party to challenge it.").  
  Here, the University does not explain the nature of the information contained in the records it withheld or how that information is generally recognized as confidential and proprietary. In fact, the University states that "most applications for [the Board] do not involve proprietary information[.]" However, the University claims "there are occasions when the application must include proprietary information." If this is such an occasion, the University does not so state. With nothing more than the University's bare assertion that KRS 61.878(1)(c)1. applies, this Office finds that the University violated the Act by failing to explain how the exception applies to the record withheld.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Appellant also sought to inspect the letter in which the Board approved the grant, and any minutes of the Board meeting in which the approval was discussed. The University provided the approval letter and claimed no minutes were taken during the Board's review of the grant award. The Appellant does not challenge these aspects of the University's response.
2 	      The University did not claim that KRS 61.878(1)(c)2.a. applies. That exemption provides that "records confidentially disclosed to an agency or required by an agency to be disclosed to it, generally recognized as confidential or proprietary, which are compiled and maintained . . . in conjunction with an application for or the administration of a loan or grant." However, both KRS 61.878(1)(c)1. and KRS 61.878(1)(c)2.a. only apply to records that are generally recognized as "confidential and proprietary." Because the University has not explained how the records that it withheld contain information that is confidential and proprietary, it has not carried its burden to prove that either of these exceptions permit the denial of inspection.
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  Inmate Christopher Hawkins ("Appellant") requested from the Penitentiary copies of records relating to a specific check clearing his inmate account. In a timely written response, the Penitentiary denied the request because the record either does not exist or is not in its possession.           1  
  Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urb. Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). If the requester establishes a   prima facie case that records do or should exist, "then the agency may also be called upon to prove that its search was adequate."   
City of Ft. Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 848 n.3 (Ky. 2013) (citing   Bowling, 172 S.W.3d at 341).  
  Here, the Penitentiary explains that the bank does not return cancelled checks to the Penitentiary. Penitentiary staff then accessed the bank account by logging onto the bank's online server, but there was no record showing that the check had cleared the account at the time the request was made. Thus, even if the Appellant has established a   prima facie case that such a check was issued, the Penitentiary has provided sufficient evidence of an adequate search that turned up no responsive records. For this reason, the Penitentiary did not violate the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.  
  Daniel Cameron  
  Attorney General  
  /s/Marc Manley  
  Marc Manley  
  Assistant Attorney General
Footnotes
Footnotes
1 	      The Appellant claims the Penitentiary never responded to his request, but the Penitentiary provided proof on appeal that it issued its response one day after the Appellant submitted his request.
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April 6, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  On February 23, 2021, David Pennington ("Appellant") asked the Center to provide copies of records relating to a certain employee's employment. The Appellant also sought certain audio recordings. When the Center failed to respond to Appellant's requests, the Appellant initiated this appeal.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). To address the novel coronavirus public health emergency, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020, following the Governor's signature. SB 150 provides, notwithstanding the provisions of the Act, "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). Under KRS 446.030(1)(a), the computation of a statutory time period does not exclude weekends unless "the period of time prescribed or allowed is less than seven (7) days." Accordingly, under SB 150, a public agency is required to respond to a request to inspect records within ten calendar days. Here, the Appellant submitted his request on February 23, 2021, but the Center did not respond until March 11, 2021, and only after this appeal was initiated. Therefore, the Center violated the Act when it failed to issue a timely written response to the Appellant's request.  
  The Center violated the Act in another way. It asserts, without explanation, that the records relating to the employee's termination from the Center contain "information of a personal nature" and are therefore exempt under KRS 61.878(1)(a). The Center's bare assertion violates KRS 61.880(1), which requires public agencies to provide a brief explanation of how the exception applies to the records being withheld. Moreover, under KRS 61.878(4), the Center is required to "separate the excepted [material] and make the nonexcepted material available for examination." These requirements are important, because this Office must engage in a balancing test to determine whether KRS 61.878(1)(a) applies to certain records. That balancing test requires a comparative weighing of "the antagonistic interests" between an individual's right to privacy and the public interest in disclosure.   
Kentucky Bd. of Examiners of Psychologists v. Courier-Journal & Louisville Times Co., 826 S.W.2d 324, 327 (Ky. 1992).  
  Here, the Center's bare assertion that the records are exempt under KRS 61.878(1)(a) fails to explain the privacy interest that is at stake. Certainly some information contained within the records, such as the former employee's address, phone number, and social security number, are of little public interest and may be redacted.   See 
Kentucky New Era, Inc. v. Cty. of Hopkinsville, 415 S.W.3d 76, 89 (Ky. 2013). But the Center does not explain what other privacy interests are at stake and how those interests outweigh the public interest in why a public employee's employment was terminated. Nor does the Center explain why it is unable to separate exempt information from nonexempt information under KRS 61.878(4). For these reasons, the Center violated the Act.  
  However, the Center did not violate the Act when it denied the Appellant's request for audio recordings that do not exist. On appeal, the Center denies the existence of any audio recordings responsive to Appellant's request. Once a public agency states affirmatively that requested records do not exist, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Here, the Appellant claims to have heard that recording devices exist at the Center. However, this is not a   prima facie showing that specific audio recordings were made on specific dates. Therefore, the Center did not violate the Act in denying Appellant's request for records that do not exist.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.           1  
  Daniel Cameron  
  Attorney General  
  /s/Marc Manley  
  Marc Manley  
  Assistant Attorney General
Footnotes
Footnotes
1 	      In 21-ORD-013, this Office found that the Center violated the Act when it failed to explain how KRS 61.878(1)(a) permitted it to withhold certain employment records. The Appellant claims that the Center has still not provided him with the records that were the subject of that appeal, and he urges this Office to enforce its prior ruling. However, a party must follow the procedures established in KRS 61.880(5)(b) to enforce a prior decision by this Office.
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OAG 21-02
March 31, 2021
Request By: 		
 		Jay D. Hartz, Executive Director  
 		  Legislative Research Commission  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General; James M. Herrick,Assistant Attorney General 
      Opinion of the Attorney General    
  On March 30, 2021, the 2021 Regular Session of the General Assembly adjourned   sine die. Thus, the effective date of legislation, other than general appropriation bills and acts containing emergency or delayed effective date provisions, passed during this session is Tuesday, June 29, 2021.  
  Section 55 of the Constitution of Kentucky provides:  
  No act, except general appropriation bills, shall become a law until ninety days after the adjournment of the session at which it was passed, except in cases of emergency, when, by the concurrence of a majority of the members elected to each House of the General Assembly, by a yea and nay vote entered upon their journals, an act may become a law when approved by the Governor, but the reasons for the emergency that justifies this action must be set out at length in the journal of each House.
  
  As used in Section 55, "until ninety days after the adjournment" means that the day of adjournment is excluded when calculating the 90-day period. It follows that the 90th day is included in the period so that 90 full days expire after final adjournment and before certain legislation passed during the session becomes effective.   See OAG 19-005.  
  Under Section 55 of the Kentucky Constitution, the General Assembly having adjourned on March 30, 2021,   sine die, it is the opinion of this Office that the first day of the 90-day period after the session is Wednesday, March 31, 2021, and the 90th day of that period is Monday, June 28, 2021. When that 90th day has expired, ninety full days will have passed after the adjournment   sine die of the 2021 Regular Session of the Kentucky General Assembly. Thus, legislation (except for general appropriation measures and those containing emergency or delayed effective date provisions) passed during the 2021 Regular Session of the Kentucky General Assembly will be effective on Tuesday, June 29, 2021.
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21-ORD-059
March 29, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Records Decision    
  On January 24, 2021, attorney Noel Mark Botts ("Appellant") asked the Cabinet to provide copies of certain records relating to a turn lane on U.S. 25 South, for which his client had obtained an encroachment permit in 1995. Specifically, the Appellant requested a copy of the permit; any notices that the permit had been revoked; "plats, maps, photos, surveys, and diagrams" showing the turn lane; records relating to compensation offered or paid to the Appellant's client for the turn lane; any survey of the location; and all correspondence or communication with his client regarding the turn lane. After receiving no response to his request within ten days, the Appellant initiated this appeal.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the novel coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). The Cabinet violated the Act by failing to respond to the Appellant's request within ten days.  
  After the appeal was initiated, the Cabinet provided the Appellant the responsive records in its possession, including the encroachment permit; survey plat sheets; and records related to the Cabinet's 2008 acquisition of a portion of the client's property for a road widening project, including the initial offer, settlement documents, and project plans. The Cabinet claims that no other records responsive to the request exist, and that it has produced all of the responsive records it possesses.  
  Once a public agency states affirmatively that it has provided all responsive records, the burden shifts to the requester to present a   prima facie case that additional records exist in the agency's possession.   See 
Bowling v. Lexington-Fayette Urb. Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Here, the Appellant has not made a   prima facie showing that the Cabinet possesses additional records responsive to his request. From this record, there appears to be a dispute regarding the amount the Cabinet paid for the taking of land. The Appellant claims that his client was not compensated for the Cabinet's taking of a turn lane, despite his client's understanding that the turn lane would be purchased. The Cabinet indicated its "understanding that the acquisition included the area where the turn lane was located and no turn lane was built as part of the project." Therefore, both parties have recognized that the Cabinet acquired the subject turn lane, but it appears that they dispute whether the Cabinet provided compensation for the turn lane. The parties have also mentioned the fact that the Cabinet's acquisition of this land has been the subject of previous litigation. But this not a dispute that may be resolved under the Act. And the existence of this dispute alone is not   prima facie evidence that the Cabinet should possess more records than those it has provided to the Appellant. Therefore, other than its late response, the Cabinet did not violate the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
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21-ORD-062
March 29, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Records Decision    
  On December 7, 2020, Lawrence Trageser ("Appellant") requested a copy of the personnel file for former Jefferson County Police Officer Rick Sanders. The Department timely responded that it had no records for a former employee by that name. On December 17, 2020, the Appellant asked the Department to search for records under the name "Richard Sanders," but the Department did not respond. This appeal followed.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the novel coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). The Department violated the Act by failing to respond to the Appellant's renewed request within ten days.           1  
  After the appeal was initiated, the Department provided the requested records to the Appellant. However, the Department relied on KRS 61.878(1)(a) to redact personal information, including "age, dates of birth, dependent information, gender, personal addresses, marital status, personal phone numbers, race, social security numbers, test scores, height, weight, hair color, eye color, blood type, birthplace, and names of victims/alleged criminals," as well as the "[e]mergency contact form, tax forms, test scores and medical/health records or forms." The Department also denied access to medical examinations as confidential under KRS 15.400(3).  
  KRS 61.878(1)(a) exempts "[p]ublic records containing information of a personal nature where the public disclosure thereof would constitute a clearly unwarranted invasion of personal privacy[.]" In reviewing an agency's denial of an open records request based on the personal privacy exemption, the courts and this Office balance the public's right to know what is happening within government against the personal privacy interest at stake in the record.   See 
Zink v. Commonwealth, Dept. of Workers' Claims, 902 S.W.2d 825, 828 (Ky. App. 1994). However, the Kentucky Supreme Court has held that certain categories of information about private individuals provide minimal insight into governmental affairs and may be categorically redacted under KRS 61.878(1)(a).   
Kentucky New Era, Inc. v. City of Hopkinsville, 415 S.W.3d 76, 89 (Ky. 2013). These categories include personal phone numbers and addresses, birth dates, and Social Security numbers.   Id. Accordingly, the Department properly redacted that information from the responsive records.   See KRS 61.878(4).  
  Other categories of information, including dependent information, marital status, test scores, height, weight, hair color, eye color, blood type, and birthplace, are clearly of a personal nature and would provide minimal insight into government conduct. The same is true of other records, including emergency contact forms, tax forms, and records containing health information. As for race and gender information, this Office has held that a person has a privacy interest in such information, but that such privacy interest may be outweighed by the public interest in certain cases.   See, e.g., 21-ORD-48; 10-ORD-129. But here, the Appellant has not asserted that the officer's race or gender is relevant to ensuring that the Department is complying with the law. Because there is no indication here that the public interest in disclosure of this information would outweigh the privacy interests involved, the Department properly withheld those records and categories of information under KRS 61.878(1)(a).  
  Under KRS 61.878(1)(a), a law enforcement agency may also redact the identities of crime victims and uncharged suspects in the interest of personal privacy.   See 
Lawson v. Office of Attorney General, 415 S.W.3d 59, 69 (Ky. 2013) (collecting cases). Therefore, to the extent that the Department is referring to uncharged suspects when it uses the phrase "alleged criminals," the Department did not violate the Act by redacting such names.           2Likewise, the Department did not violate the Act by redacting the names of victims.  
  Finally, KRS 61.878(1)(a) authorized the Department to withhold the requested medical examinations. Such records contain medical information that is clearly personal, and inspection of the medical examinations would not provide any insight into whether the Department is carrying out its statutory function. Accordingly, the Department did not violate the Act in withholding the medical examination.           3  
  In sum, the Department violated the Act when it failed to respond to the Appellant's renewed request within ten days. It did not, however, violate the Act when it made redactions that are consistent with KRS 61.878(1)(a).  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
Footnotes
Footnotes
1 	      On appeal, the Department explains that it did not respond to the Appellant's December 17 e-mail because his original request had already been "closed." However, this does not excuse the Department's failure to respond to the Appellant's renewed request for records.       See, e.g., 19-ORD-073; 15-ORD-099 (finding that agencies violated the Act by not responding to a clarified version of an original request).
2 	      However, the Department may not redact the identities of suspects who have been charged with a crime but have not been convicted.       See generally Lexington H-L Services, Inc. v. Lexington-Fayette Urban County Government, 297 S.W.3d 579, 584 n.6 (Ky. App. 2009) (noting that the identity of a person "arrested, charged and indicted for a sexual offense . . . would clearly be subject to public disclosure" under the Act, although the identity of an uncharged suspect would not).       See also Zink, 902 S.W.2d at 828 (noting that "when an individual enters on the public way, breaks a law, or inflicts a tort on his fellow man he forfeits his privacy to a certain extent").
3 	      The Department claimed that the medical examinations were exempt under KRS 15.400(3). Under that provision, "[t]he Open Records Act notwithstanding, the . . . medical examination . . . conducted for any person seeking certification [as a peace officer] pursuant to KRS 15.380 to 15.404 shall not be subject to disclosure." However, according to the record on appeal, Richard Sanders served as a Jefferson County Police officer between 1973 and 1983, whereas the certification process established in KRS 15.380 to 15.404 was not enacted by the General Assembly until 1998. We decline to decide whether KRS 15.400(3) applies retroactively to these records since KRS 61.878(1)(a) clearly makes them exempt.
2021 KY. AG LEXIS 55::March 29, 2021
[Group:"2021 KY. AG LEXIS 55"]LNI:62D6-X6G1-JT99-255S-00000-00 
 Office of the Attorney General of the State of Kentucky
2021 KY AG LEXIS 552021 KY. AG LEXIS 55 
21-ORD-058
March 29, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Records Decision    
  On February 1, 2021, attorney Edward Dove ("Appellant") requested records pertaining to the Cabinet's investigation of suspected child abuse by a named individual during a specified period. In a separate request on the same date, the Appellant requested records pertaining to the Cabinet's investigation of suspected child abuse or neglect involving another named individual. After more than 20 days had passed without a response to his requests, the Appellant initiated this appeal.  
  On appeal, the Cabinet asserts that it never received the Appellant's requests. KRS 61.880(1) allows a public agency three business days to respond to an open records request. However, in response to the coronavirus pandemic, the General Assembly passed Senate Bill 150 ("SB 150"), which provides that during the state of emergency and "[n]otwithstanding KRS 61.872 and 61.880, a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8). SB 150 took effect on March 30, 2020. Accordingly, the Cabinet would have had ten days from the date on which it received the Appellant's requests to issue a written response. However, because it is not clear from the record that the Cabinet ever received the requests, this Office cannot find that the Cabinet failed to issue a timely response.   See, e.g., 20-ORD-134; 18-ORD-056; OAG 89-81.  
  The Cabinet further asserts that the requested records are confidential under KRS 620.050(5), which is incorporated into the Act under KRS 61.878(1)(l). Under KRS 620.050(5), "a report of suspected child abuse, neglect, or dependency and all information obtained by the cabinet or its delegated representative, as a result of an investigation or assessment made pursuant to this chapter . . . shall not be divulged to anyone except" a person who is permitted to inspect such records under KRS 620.050(5)(a) through (j). There is no evidence in this record that the Appellant is one of those individuals that may receive such records under any of the provisions of KRS 620.050(5). Therefore, the Cabinet did not violate the Act when it did not provide the records to the Appellant.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
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21-ORD-061
March 29, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Records Decision    
  On January 8, 2021, Lawrence Trageser ("Appellant") asked for copies of all meeting notices, agendas, minutes, and recordings of the Commission relating to a specific ethics complaint. The Appellant addressed his request to "City of Taylorsville, Ethics Commission, Official Custodian of Records." The City issued a response, signed by the City Clerk, stating that "[t]he City Clerk is not in possession of meeting records pertaining to the Ethics Committee [  sic]" and that the Appellant's "request should be made to that entity." This appeal followed.  
  Under KRS 61.872(4), "[i]f the person to whom the application is directed does not have custody or control of the public record requested, that person shall notify the applicant and shall furnish the name and location of the official custodian of the agency's public records." On appeal, the City admits that it failed to do so. Thus, the City violated the Act.  
  The Appellant also alleges that the City failed to post in a public location the contact information for the Commission required under KRS 61.876. KRS 61.876(1)(b) requires a public agency to adopt rules and regulations in regard to public records, which must include "[t]he title and address of the official custodian of the public agency's records." Furthermore, under KRS 61.876(2), "[e]ach public agency shall display a copy of its rules and regulations pertaining to public records in a prominent location accessible to the public."  
  On appeal, the City merely claims that its rules and regulations are displayed on its website.           1Even assuming that a public agency may discharge its duties under KRS 61.876(2) by posting its rules and regulations on its website, the City has not carried its burden to show that it displays its rules and regulations "in a prominent location" on its website. This Office, for example, was unable to locate them on the City's website. And the City does not claim that it displays a physical copy of its rules and regulations at its headquarters. Because the City does not deny the Appellant's claim that it failed to display its rules and regulations in a prominent physical "location accessible to the public," and because the policies are not prominently displayed on its website, this Office finds that the City violated KRS 61.876.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	            See http://www.cityoftaylorsville.com/ (last accessed March 29, 2021).
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21-ORD-065
March 29, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  Inmate Gary Woolbright ("Appellant") requested from the Commonwealth's Attorney a copy of a motion allegedly made in his criminal trial in 2003. The Commonwealth's Attorney denied the Appellant's request, claiming that his files are exempt from the Act. He also stated that even if his case file were subject to inspection, the record sought either does not exist or is not in his possession.  
  Under KRS 61.878(h), "records or information compiled and maintained by county attorneys or Commonwealth's attorneys pertaining to criminal investigations or criminal litigation shall be exempted from the provisions of [the Act]." Here, the Appellant seeks a motion allegedly made by the Commonwealth in the Appellant's 2003 criminal trial. If such a motion had been made, it would be contained within the Commonwealth's case files, which are categorically exempt under KRS 61.878(1)(h).           1Therefore, the Commonwealth's Attorney did not violate the Act when it denied the Appellant's request.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Commonwealth's Attorney further states that this motion was made orally in chambers before the case was submitted to the jury. The Commonwealth's Attorney explained that the Appellant should obtain a copy of the video from his trial to see the oral motion. Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a       prima facie case that the requested records do exist.       Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Here, the Commonwealth's Attorney admits such motion was made, but that it was done orally and that no written record of the motion exists in its file. Therefore, the Commonwealth's Attorney has explained why no responsive record exists.
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21-ORD-064
March 29, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  In December of 2020, Christopher Applegate ("Appellant") submitted an open records request to the Complex. On February 22, 2021, the Appellant requested all the records that a Complex employee forwarded to the Complex's records custodian that were responsive to his December request. In a timely response, the Complex provided the Appellant one responsive record. However, the Appellant claims that the Complex should have produced more records and that it is subverting the intent of the Act. As proof, he presents other records he obtained in response to previous requests he has submitted to the Complex.  
  KRS 61.880(4) provides that "if a person feels the intent of [the Act] is being subverted by an agency short of denial of inspection,... the person may complain in writing to the Attorney General, and the complaint shall be subject to the same adjudicatory process as if the record had been denied." Through a series of open records requests, and appeals to this Office, all of the responsive records have been made available to the Appellant. The Appellant claims the purpose of his newest request is "to learn when and where that third email got excluded from" the Complex's previous response to him.  
  The Appellant is in possession of all the records he has requested from the Complex. The Appellant's request, under its express terms, seeks all the records that an employee forwarded to the records custodian in response to a previous request. His newest request is therefore duplicative of a previous request. This Office has previously found that correctional facilities are not required to honor duplicative requests for records unless the inmate justifies the need for duplicative copies.   See, e.g., 17-ORD-202. This concept is rooted in the belief that, absent a showing of need for duplicate copies, duplicative requests can disrupt the functions of the public agency. KRS 61.872(6);   see also 95-ORD-047. The Appellant cannot avoid this fact by changing his request to be one that seeks the records an employee produced in response to the previous request. At bottom, it is the same request for the same records. Here, the Appellant has all the records in the Complex's possession. Accordingly, the Complex did not subvert the intent of the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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21-ORD-060
March 29, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  On February 20, 2021, Robert Manley ("Appellant") requested from the Complex a copy of "the Kentucky DOC newly revised 2021 Classification Manual." In a timely response, the Complex denied the request under KRS 197.025(2) because the manual did not contain a specific reference to him. This appeal followed.  
  Under KRS 197.025(2), "the department shall not be required to comply with a request for any record from any inmate confined in a jail or any facility or any individual on active supervision under the jurisdiction of the department, unless the request is for a record which contains a specific reference to that individual." The manual does not contain a specific reference to Appellant. The Attorney General has consistently recognized that KRS 197.025(2) expressly authorizes correctional facilities to deny an inmate's request if the records do not contain a specific reference to that inmate.   See, e.g., 20-ORD-130; 10-ORD-216; 08-ORD-008. Accordingly, the Complex did not violate the Act in denying the request.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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March 29, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  On February 23, 2021, inmate Leonel Martinez ("Appellant") requested copies of certain messages and photographs he exchanged with a private party using the JPay communication system. In a timely response, the Penitentiary denied the Appellant's request and explained that JPay emails are a service provided by an outside vendor and inmates can only view them on kiosks located in the general population area. The Penitentiary further explained that the Appellant is currently in segregated housing. According to the Penitentiary, "[s]ince an inmate in segregation cannot inspect the record through a kiosk, a copy does not have to be provided." This appeal followed.  
  Public records are records that are "prepared, owned, used, in the possession of or retained by a public agency." KRS 61.870(2). In 20-ORD-109, this Office explained that JPay emails exchanged between inmates and private parties generally are not public records within the meaning of KRS 61.870(2). That is because the Penitentiary does not own or prepare such private communications. The emails are available to inmates through privately owned kiosks maintained within the facility. Because the email system is a service provided by a private entity, the emails are stored on privately owned equipment, and the emails are exchanged between private parties, the Penitentiary does not generally possess, use, or retain such private emails.           1  
  However, JPay emails exchanged between inmates and Penitentiary staff   are public records because the Penitentiary possesses the emails sent to its employees' official email accounts. And the Penitentiary "prepares" emails that its staff members send to inmates.   See, e.g., 06-ORD-184 (finding that emails created or received by public agency   employees are public records). This distinction is critical because it goes to the core purpose of the Act -- public oversight of the   government's activities.   Cf. 
Zink v. Commonwealth Dept. of Workers' Claims, Labor Cabinet, 902 S.W.2d 825, 829 (Ky. App. 1994) (in determining whether the public interest outweighs the private interest in releasing certain records, the court found that the purpose of the Act is for citizens "to be informed as to what their government is doing"). The public has an interest in inspecting communications between correctional facility staff and inmates, because such communications may shed light on the correctional facility's actions. That interest is not served, however, by inspecting emails exchanged between inmates and private parties.           2  
  This changes when a correctional facility uses a private email for a governmental purpose, such as when the Penitentiary confiscates certain emails as contraband or uses them as evidence in a disciplinary proceeding. Again, this recognizes that the public should have meaningful access to inspect public records that may reveal the actions taken by the correctional facility. And when the private email becomes relevant to the Penitentiary's execution of a governmental purpose, that email will then come into the possession of the Penitentiary to be used for that governmental purpose. Generally then, JPay emails exchanged between inmates and staff are public records, whereas JPay emails exchanged between inmates and private parties are not, unless the Penitentiary is specifically using those private emails for a governmental purpose.  
  Here, the Appellant has requested emails and photographs that he exchanged with a private party.           3These emails are stored on privately owned kiosks and there is no evidence that the Penitentiary has actual possession of the requested emails. There is also no evidence that the Penitentiary is using these emails for any governmental purpose. Accordingly, the Penitentiary did not violate the Act when it denied the Appellant's request for copies of these emails.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      Stated another way, no one would consider a private letter from an inmate to his spouse to be a public record just because it went through the correctional facility's mailroom. It is the       inmate's letter, and the public has no right to inspect its contents. This does not change simply because the method of communication is an email instead of a physical letter.
2 	      The public interest at stake does not define what is and is not a public record -- KRS 61.870(2) does. But we mention all of this to explain       why these emails are not prepared, owned, used, possessed, or retained by the Penitentiary. The Penitentiary has nothing to do with private correspondence between private individuals, so it makes sense that it would not prepare, own, use, possess, or retain such correspondence.
3 	      Specifically, a professor of civil rights law.
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21-ORD-066
March 29, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  On February 8, 2021, Jonathan Raikes ("Appellant") sent an email to the Judge/Executive in which he expressed some concerns regarding the wages of various county employees. He then asked the Judge/Executive for a "copy of the section of the employee policy which allows Nelson Fiscal Court to withhold one dollar on [  sic] the hour from jail employees who receive promotions." On February 23, 2021, after receiving no response to his request, the Appellant emailed the Judge/Executive again to check the status of the request. The Judge/Executive responded to that email and told the Appellant to cease sending checks to the Office of the Judge/Executive for open records requests.           1However, the Judge/Executive did not provide a response to the Appellant's request or produce any records. This appeal followed.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the novel coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). The Judge/Executive admits that he failed to issue a timely response, and attributes the error to a miscommunication. Therefore, the Judge/Executive violated the Act when he failed to issue a timely written response to a request to inspect records.  
  After the appeal was initiated, the Judge/Executive provided the Appellant with one page of an employment policy in which the appointment and promotion of employees is discussed. The Judge/Executive further states that no policy exists that discusses withholding pay from employees. Once a public agency states affirmatively that it does not possess responsive records, the burden shifts to the requester to make a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urb. Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). If the requester establishes a   prima facie case that records do or should exist, "then the agency may also be called upon to prove that its search was adequate."   
City of Ft. Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 848 n.3 (Ky. 2013) (citing   Bowling, 172 S.W.3d at 341).  
  Here, the Appellant has not made a   prima facie showing that a policy that discusses withholding pay from employees exists within the Judge/Executive's possession. Therefore, the Judge/Executive's disposition of the request did not violate the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Judge/Executive has a policy under which he does not charge copying costs for requests that result in ten or fewer pages.
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21-ORD-054
March 25, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  Inmate Christopher Hawkins ("Appellant") requested copies of "all entries" made to his medical records by "Ison."           1He specified that his request excluded any lists of medications prescribed by Ison. He further sought other medical records, but did not include similar exclusionary language in his request. In a timely response, the Penitentiary provided over 100 records responsive to Appellant's request. However, the Appellant alleges that the Penitentiary included records that were unresponsive, blank, or illegible. He also claims that the Penitentiary provided records in which the top and bottom portions of the pages were missing. The Appellant paid for all of these records, but he brings this appeal and asks to be reimbursed for the cost of those records that he believes were unresponsive to his request.  
  A person may challenge a public agency's response to a request if he "feels the intent of [the Act] is being subverted by an agency short of denial of inspection, including but not limited to the imposition of excessive fees or the misdirection of the applicant[.]" KRS 61.880(4). This Office has found that a public agency subverts the intent of the Act when it comingles unresponsive records with responsive records in an effort to thwart efficient inspection of the records.   See, e.g., 08-ORD-032.  
  But public agencies need not modify the format of responsive records to satisfy a request made under the Act. KRS 61.874(3). On appeal, the Penitentiary explains that the records are stored electronically. To print and mail copies of the records to the Appellant, the Penitentiary must print the entire medical record. Therefore, the Penitentiary would have to create records in a non-standardized format in order to exclude the items that the Appellant sought to exclude. The Penitentiary also explains that it did not provide "blank pages." Rather, the Penitentiary claims that the alleged blank pages are the result of entries that have "run over to an additional page at the end of some entry." The Penitentiary also claims that it did not make any records illegible. If any records were illegible, according to the Penitentiary, it is because the original record appears that way.           2  
  The Penitentiary has adequately explained that the records were produced in the format in which they are stored. The Penitentiary has no duty to tailor the production of records in a non-standardized format. KRS 61.874(3). Thus, the Penitentiary did not subvert the intent of the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      It is not clear from this record whether Ison is an employee of the Penitentiary or some other medical service provider.
2 	      The Penitentiary, however, does not explain why some pages were missing the top or bottom portions of the page. The Penitentiary has agreed to reimburse the Appellant for costs associated with these pages.
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21-ORD-056
March 25, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  Rick Adams ("Appellant") asked the Office to produce copies of certain records pertaining to the Consolidated Grain & Barge Company ("Company"). The Company is a private entity that has contracted to perform work for the Meade County River Authority and the Meade County Fiscal Court (jointly referred to as "the County") under a loan agreement executed by the County and the Office. In a timely response, the Office produced 98 pages of records, but it redacted portions of those records that it claims contain confidential and proprietary information. Among the records produced by the Office is a copy of the loan agreement, which requires the County, in part, to provide the Office annual reports containing certain information. The Appellant believes these annual reports contain all the information that he seeks, but that the Office has declined to provide the Appellant with copies of the annual reports. This appeal followed.           1  
  The Office claims that the annual reports, and the information that it has redacted from the records it has produced, are exempt from inspection under KRS 61.878(1)(c)2.a. That provision exempts from inspection "records confidentially disclosed to an agency or required by an agency to be disclosed to it, generally recognized as confidential or proprietary, which are compiled and maintained [in] conjunction with an application for or the administration of a loan or grant." Under KRS 61.880(2)(c), the Office carries the burden of justifying its denial. To carry that burden, the Office must prove that the records were disclosed to it confidentially and that the records are generally recognized as confidential and proprietary.           2Records that are "generally recognized as confidential and proprietary" include "information concerning the inner workings of a corporation" such as the "financial history of the corporation, projected cost of the project, the specific amount and timing of capital investment, copies of financial statements and a detailed description of the company's productivity, efficiency and financial stability."   
Hoy v. Kentucky Indus. Revitalization Auth., 907 S.W.2d 766, 768 (Ky. 1995).  
  The contract specifies which records were confidentially disclosed to the Office and which were not. It provides:  
  Records and other prequalification information confidentially disclosed as part of the bid (application) process shall not be deemed directly pertinent to the contract and shall be exempt from disclosure as provided in KRS 61.878(1)(c). The [Company] also recognizes that any books, documents, papers, records, or other evidence, received during a financial audit   or program review shall be subject to the Kentucky Open Records Act[.]
  
  (emphasis added). The contract, therefore, recognizes that documents submitted in connection with   the application for the loan remain confidential. The Office has produced records related to the application, but it has redacted the Company's estimated number of bushels of grain that it would deliver under the contract. Because the Company's estimate was made part of the application, then under the contract, that information was confidentially disclosed to the Office and is not subject to inspection to the extent that KRS 61.878(1)(c)2 applies.  
  But the Office has not carried its burden in proving that the estimated number of deliverable bushels of grain is "generally recognized" as confidential and proprietary. The Office provides only a letter from the Company asserting that the information is confidential and proprietary. While the methods and practices a company uses to   reach an estimate may be confidential and proprietary, the estimated number itself says nothing about the inner workings of the company. It also provides no insight into the financial status of the company or the company's anticipated cost to deliver the estimated number of bushels. A single number estimating the Company's ability to deliver a certain amount of grain is not a "detailed description of the company's productivity, efficiency, and financial stability.   Hoy, 907 S.W.2d at 768. Without more than the Office's bare assertion, this Office cannot conclude that the estimated number of bushels is "generally recognized" as confidential and proprietary. Accordingly, the Office violated the Act when it redacted the estimated number of deliverable bushels of grain from the loan application records.  
  The annual reports, on the other hand, could not possibly have been submitted at the time of the application. The annual reports are a component of the "program review," which under the terms of the contract makes them subject to public inspection. The Office clearly has in interest in ensuring that its loans are being put to good use. It secures that interest by requiring the submission of annual reports that provide "the number of producers affected, the counties that have participated in the project, the commodities handled, the amount of bushels obtained, list of cost savings to producers, and the amount of specialty grains brought to the terminal." The public also has a significant interest in monitoring the use of public funds.   See 
Lexington-Fayette Urban Cty. Gov't v. Lexington Herald-Leader Co., 941 S.W.2d 469, 471 (Ky. 1997). Because the contract permits public inspection of records submitted as part of a "program review," the annual reports were not "confidentially disclosed" to the Office. Therefore, the Office violated the Act when it withheld the annual reports.           3  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Appellant's request sought records relating to different categories of information. The Office partially denied the request because it claimed that it had no records responsive to certain portions of the request. The Appellant claims this is not true, and believes that the annual reports are responsive to his request. It therefore appears that the only real dispute between the parties is whether the annual reports should be released, and whether it was proper to make certain redactions made to those records that have been produced. This Office declines to consider whether there may be other responsive records in the Office's possession.       See, e.g., 17-ORD-276; 14-ORD-204; 12-ORD-087.
2 	      The parties do not dispute that the records were submitted and compiled in connection with the administration of a loan.
3 	      Even if the annual reports were submitted confidentially to the Office, the agency has failed to explain how the information contained in the annual reports is "generally considered to be confidential or proprietary." "[T]he number of producers affected, the counties that have participated in the project, the commodities handled, the amount of bushels obtained, list of cost savings to producers, and the amount of specialty grains brought to the terminal" is information concerning the success of the loan program. Such information says nothing about the inner workings of the Company or its financial condition.
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21-ORD-055
March 25, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  Jenny Patten ("Appellant") asked the Cabinet to provide "documents, regarding the cycle virus threshold for a positive Covid19 [  sic] test. This includes but is not limited to all data, records, contracts, emails. Keywords may include (but not limited to): CV test(s), Coronavirus test(s), Labcorp, CT, cycle threshold, PCR." She also sought "documents regarding the CT (cycle threshold) value for all PCR tests, being used for testing in the state of Kentucky." After receiving no response, the Appellant initiated this appeal.  
  On appeal, the Cabinet claims that it did not receive the Appellant's request. KRS 61.880(1) allows a public agency three business days to respond to an open records request. However, in response to the coronavirus pandemic, the General Assembly passed Senate Bill 150 ("SB 150"), which provides that during the state of emergency and "[n]otwithstanding KRS 61.872 and 61.880, a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8). SB 150 took effect on March 30, 2020. Accordingly, the Cabinet would have had ten days from the date on which it received the Appellant's requests to issue a written response. However, because it is not clear from the record that the Cabinet ever received the Appellant's request, this Office cannot find that the Cabinet failed to issue a timely response.   See, e.g., 20-ORD-134; 18-ORD-056; OAG 89-81.  
  After receiving the request on appeal, the Cabinet denied the request because the Appellant failed to precisely describe the records that she sought. Under the Act, a request to inspect public records must describe those records in a manner "adequate for a reasonable person to ascertain the nature and scope of [the] request."   
Commonwealth v. Chestnut, 250 S.W.3d 655, 661 (Ky. 2008). If the request is for copies of public records, it must "precisely describe[ ] the public records which are readily available within the public agency." KRS 61.872(3)(b). The Appellant's request does not meet either standard. A request for all records "regarding the cycle virus threshold for a positive Covid-19 test" is an "open-ended any-and-all-records-that-relate type of request," which does not precisely describe the records sought.           1  See, e.g., 08-ORD-058. This Office has consistently stated that "blanket requests for information on a particular subject need not be honored."   See, e.g., OAG 90-83; 95-ORD-108; 13-ORD-077. Thus, the Cabinet did not violate the Act when it denied the request.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      According to the Centers for Disease Control and Prevention, "[t]o improve the test's ability to detect virus, an RT-PCR test creates many copies of the same genetic material from the virus in a process called amplification. The cycle threshold (Ct value) is the point at which a reaction reaches a fluorescent intensity above background levels. The Ct value indicates when the nucleic acid target is detectable in the amplification process. There is a correlation between the Ct value and the amount of viral genetic material that was present in the specimen."       What is a cycle threshold (Ct) value from a RT-PCR test? Centers for Disease Control and Prevention Frequently Asked Questions, available at https://www.cdc.gov/coronavirus/2019-ncov/lab/faqs.html#Interpreting-Results-of-Diagnostic-Tests (last visited March 25, 2021). It appears that a test is considered positive once it detects a certain amount of virus below the cycle threshold number because the test required fewer "cycles" to reproduce detectable levels of virus. Although some states require testing companies to report the "cycle threshold information" to their respective state health departments, it is not clear whether the Cabinet requests this information from the testing providers.       See, e.g., December 3, 2020, Mandatory Reporting of Covid-19 Laboratory Test Results: Reporting of Cycle Threshold Values, Florida Dept. of Health, available at https://www.flhealthsource.gov/files/Laboratory-Reporting-CT-Values-12032020.pdf (last visited March 25, 2021). This discussion of the diversity in state reporting requirements emphasizes the point that it is not clear what the Appellant seeks when she asks for all information related to the cycle threshold value of Covid-19 tests. If the Appellant would like to inspect records that testing providers have given to the Cabinet in which the testing provider explains how the tests work, she should reframe her request to ask for such records.
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21-ORD-052
March 25, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  On February 22, 2021, Jonathan Fannin ("Appellant") asked the Department for "copies of the police report, full investigative file and reports including the 911 dispatch audio recordings, body worn camera footage, transcripts [and] CAD incident reports pertaining to any calls made" regarding a specific incident on May 29, 2020. In a timely response, the Department denied the request under KRS 61.878(1)(h), (i), and (j). The Department explained that the Professional Standards Unit was investigating the incident and that the administrative investigation was ongoing. The Department also stated that the premature release of the investigative file would "harm the investigation by tainting witness recollection of events as they may have to be re-interviewed for further investigation." This appeal followed.  
  On appeal, the Department reiterates its claim that the requested records are "preliminary" because the investigation is ongoing. "Preliminary drafts, notes, correspondence with private individuals, other than correspondence which is intended to give notice of final action of a public agency" may be exempt from inspection under KRS 61.878(1)(i). And "[p]reliminary recommendations, and preliminary memoranda in which opinions are expressed or policies formulated or recommended" may be exempt from inspection under KRS 61.878(1)(j). Kentucky courts have held that public records that are adopted as part of a public agency's final action may lose their preliminary status and become subject to inspection.   See 
University of Kentucky v. Courier-Journal & Louisville Times Co., 830 S.W.2d 373, 378 (Ky. 1992). Drafts, notes, and preliminary recommendations that are part of an internal affairs investigation into alleged police misconduct may be exempt from disclosure until the public agency has taken final action concerning officer discipline.   
City of Louisville v. Courier-Journal and Louisville Time Co., 637 S.W.2d 658, 660 (Ky. App. 1982). But the preliminary exemption "does not extend to the complaints which initially spawned the investigations. The public upon request has a right to know what complaints have been made and the final action taken by the Chief thereupon."   Id.  
  To the extent that the investigation file contains drafts, notes, private correspondence with individuals, and preliminary recommendations, the Department was justified in withholding those records under KRS 61.878(1)(i) and (j).           1The Department has not yet taken final action in the disciplinary proceeding, so these materials remain preliminary and are exempt from disclosure under the Act.  
  The Appellant also asked for the police report from that evening, copies of any computer aided dispatch (CAD) reports, and 911 calls and police video footage from that evening. These documents are not drafts, or memorandums recommending a policy or course of action. This is evidence of a past event and it is not subject to change. And if the complaints which "spawn[] the investigation" are not preliminary records exempt from disclosure,   City of Louisville, 637 S.W.2d at 660, then neither are the 911 calls and police video that do the same thing.   See, e.g., 06-ORD-230 (finding that 911 calls are not exempt under KRS 61.878(i) or (j)).  
  The Department also argues that all of the records are exempt under KRS 61.878(1)(h). They are not. That provision protects law enforcement records that are "compiled in the process of detecting and investigating statutory or regulatory violations if the disclosure of the information would harm the agency by revealing the identity of informants not otherwise known or by premature release of information to be used in a prospective law enforcement action or administrative adjudication." KRS 61.878(1)(h). In   
City of Ft. Thomas v. Cincinnati Enquirer, 406 S.W.3d 842 (Ky. 2013), the Supreme Court of Kentucky held that investigative files of law enforcement agencies are not categorically exempt from disclosure under KRS 61.878(1)(h). Rather, when a record pertains to a prospective law enforcement action, KRS 61.878(1)(h) "is appropriately invoked only when the agency can articulate a factual basis for applying it, only, that is, when because of the record's content, its release poses a concrete risk of harm to the agency in the prospective action."   Id. at 851. "A concrete risk, by definition, must be something more than a hypothetical or speculative concern."   Id.  
  Here, the Department claims that the premature release of the 911 calls, police video footage, and dispatch reports will "harm the investigation by tainting witness recollection of events as they may have to be re-interviewed for further investigation."           2But the Department admits that the witnesses to the incident have already been interviewed. It is purely speculative whether the witnesses will have to be "re-interviewed." And if their memories change, those witnesses will have to explain why their previous statements contradict their new statements. Under these facts, the Department has not carried its burden, because it offers only a speculative and hypothetical harm that is not likely to occur in this case.  
  Because the 911 calls, police video footage, and CAD reports are not drafts, notes, correspondence with private individuals, or policy recommendations, those records are not exempt under KRS 61.878(1)(i) and (j).   See, e.g., 06-ORD-230. The Department has failed to carry its burden that KRS 61.878(1)(h) applies to these records under these facts. Accordingly, the Department violated the Act in withholding those records. However, the Department was justified in withholding any records in the investigative file that would be considered a draft or a preliminary recommendation.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      Such records would be documents drafted by the investigators in which the available evidence is analyzed and conclusions are drawn. Such records do not include the actual evidence from the night in question.
2 	      This "investigation" is an administrative investigation, not a criminal one. The Department has not claimed that there is an ongoing criminal investigation into this incident such that KRS 17.150 may apply. In 20-ORD-104, this Office explained the difference between KRS 61.878(1)(h) and KRS 17.150.       See also 14-ORD-154.
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21-ORD-053
March 25, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  Inmate Christopher Hawkins ("Appellant") requested a copy of the "list of [his] current medications[.]" Because he is prescribed certain shampoo, the Appellant further stated in his request that, "regarding [the] 'frequency'" with which he was to use his shampoo, he wanted "specifics, more than just 'see note.'"           1The Penitentiary provided Appellant with the list of his current medications with an entry for shampoo that said "see note" for frequency. The Penitentiary did not provide a copy of that note. This appeal followed.  
  A person may challenge a public agency's response to a request if he "feels the intent of [the Act] is being subverted by an agency short of denial of inspection, including but not limited to the imposition of excessive fees or the misdirection of the applicant[.]" KRS 61.880(4). A public agency may subvert the intent of the Act by causing unreasonable delay in producing the requested records.   See, e.g., 20-ORD-137 (finding that an agency subverted the Act when it failed to produce records on the date it claimed the records would be available, in violation of KRS 61.872(5)). This Office has also found that a public agency subverts the intent of the Act when it comingles unresponsive records with responsive records in an effort to thwart efficient inspection of the records.   See, e.g., 08-ORD-032.  
  On appeal, the Appellant claims that he received records that he did not want (the list of medications), and did not receive the record he actually requested (records related to the frequency of use of shampoo). In response, the Penitentiary claims that the Appellant requested a list of his current medications and that is what it provided to him. However, the Penitentiary conducted another search once the appeal was initiated and it found additional responsive records regarding the frequency with which the Appellant must use his shampoo. The Penitentiary asserts that the Appellant can obtain this record by sending a money authorization to the open records custodian.           2  
  The Penitentiary did not deny the Appellant's request for the specified pharmaceutical note. Instead, it provided other responsive records and ignored a portion of the Appellant's request. To provide the note that Appellant specifically requested, the Penitentiary now asks the Appellant to resubmit another request. In doing so, the Penitentiary has indirectly caused an unreasonable delay by ignoring a portion of the Appellant's request. It now seeks to increase that delay by requiring the Appellant to resubmit his request.  
  The Appellant also claims that the Penitentiary provided him with records that he did not request. In 08-ORD-032, this Office found that a public agency subverted the intent of the Act when it comingled unresponsive records with responsive records, thus frustrating the requester's attempt to inspect the requested records in person. A public agency could also subvert the intent of the Act by engaging in the same conduct and producing unnecessary copies of records, thus unnecessarily driving up the cost associated with the request. However, the Appellant asked for a list of his current medications and that is what the Penitentiary provided to him. There is no evidence in this record that the Penitentiary intentionally provided unresponsive records to the Appellant.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      Appellant's request here appears to be in response to this Office's decision in 20-ORD-179. In that decision, the Appellant sought "a list" of his current medications, including "any documentation related to" a specific body wash. On appeal, he claimed that he was seeking records related to the frequency with which he was to use that body wash, but that was not part of his original request.
2 	      The Penitentiary claims that by taking this action it has mooted the appeal. But the Penitentiary has not actually provided the record to the Appellant.       See 40 KAR 1:030 § 6 ("If the       requested documents are made available to the complaining party after a complaint is made, the Attorney General shall decline to issue a decision in the matter."). Instead, it is requiring him to resubmit a request even though there was nothing deficient with his original request.
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21-ORD-057
March 25, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  Inmate Glenn Odom ("Appellant") sent two requests to receive copies of certain records from the Reformatory. Among the records that he sought were copies of a certain surveillance video, copies of certain suicide watch logs, and copies of certain correspondence he exchanged with Reformatory staff. After receiving no response from the Reformatory, the Appellant initiated this appeal.  
  On appeal, the Reformatory claims that it did not receive either of the Appellant's requests. In response to the coronavirus pandemic, the General Assembly passed Senate Bill 150 ("SB 150"), which provides that during the state of emergency and "[n]otwithstanding KRS 61.872 and 61.880, a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8). SB 150 took effect on March 30, 2020. Accordingly, the Reformatory would have had ten days from the date on which it received the Appellant's requests to issue a written response. However, because it is not clear from the record that the Reformatory ever received the Appellant's request, this Office cannot find that the Reformatory failed to issue a timely response.   See, e.g., 20-ORD-134; 18-ORD-056; OAG 89-81.  
  On appeal, the Reformatory claims that it did not create suicide watch logs for the dates specified in the request. The Reformatory also claims that the requested surveillance video was deleted automatically after seven days, in conformity with the Reformatory's records retention schedule.           1Therefore, it claims that neither the requested suicide watch logs nor the surveillance video exists. Once a public agency states affirmatively that it does not possess responsive records, the burden shifts to the requester to make a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urb. Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). If the requester establishes a   prima facie case that records do or should exist, "then the agency may also be called upon to prove that its search was adequate."   
City of Ft. Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 848 n.3 (Ky. 2013) (citing   Bowling, 172 S.W.3d at 341).  
  Here, the Appellant has not made a   prima facie showing that the requested suicide watch logs should exist for the dates specified. The Reformatory has also explained that the surveillance video was deleted after seven days, in conformity with its record retention schedule. Therefore, the Reformatory did not violate the Act when it denied the Appellant's request for records that do not exist.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The reformatory provided the Appellant with copies of his correspondence with Reformatory staff. Therefore, this appeal is moot as to these records. See 40 KAR 1:030 § 6.
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21-ORD-050
March 22, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; James M. Herrick, Assistant Attorney General 
      Open Records Decision    
  On January 27, 2021, inmate Chris Hawkins ("Appellant") asked the Department to provide copies of all e-mails and other correspondence to or from the Appellant, the Department's Prison Rape Elimination Act ("PREA") coordinator, or mental health staff at the Kentucky State Penitentiary ("Penitentiary"), regarding allegations of PREA violations. The Appellant also requested a copy of a letter that he had sent to the Secretary of the Justice and Public Safety Cabinet ("Cabinet") on the same subject. The Department did not respond to the Appellant's request. Rather, for unknown reasons, the Department forwarded the Appellant's request to the Penitentiary. The Penitentiary then denied the request because it did not include an authorized Cash Paid Out ("CPO") form, which must accompany such requests under departmental policy. This appeal followed.  
  The Appellant requested records from the Department, not the Penitentiary. The request was addressed to "KDOC Central Office Open Records Coordinator." And because the Department received a request that was addressed to it, the Department had to respond within the time required under KRS 61.880(1).           1But the Department did not respond to the request. Instead, it forwarded the request to the Penitentiary for response and never communicated that fact to the Appellant. "If the person to whom the application is directed does not have custody or control of the public record requested,   that person shall notify the applicant and shall furnish the name and location of the official custodian of the agency's public records." KRS 61.872(4) (emphasis added). The Department did not notify the Appellant that it was sending his request to a different public agency, or issue any response at all.           2Such conduct violates the Act.  
  On appeal, the Department states that it has searched for the requested records and that no letter from the Appellant to the Cabinet Secretary exists in its possession. Once a public agency states affirmatively that it does not possess responsive records, the burden shifts to the requester to present a   prima facie case that the requested record does exist in the agency's possession.   
Bowling v. Lexington-Fayette Urb. Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Here, the Appellant has not made a   prima facie showing that the Department possesses, or should possess, the letter he seeks. Accordingly, the Department did not violate the Act with regard to the requested record.           3  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
Footnotes
Footnotes
1 	      Ordinarily that is three business days. During the state of emergency, however, the General Assembly has extended a public agency's response time to ten days.       See 2020 SB 150 § 1(8).
2 	      A public agency may discharge its duty under the Act by forwarding the request to the proper agency,       see, e.g., 19-ORD-132, but KRS 61.872(4) specifically requires the public agency that received the request to notify the applicant that the request was sent to the wrong public agency. Although a public agency may forward a request, it must notify the applicant that it has done so. KRS 61.872(4).
3 	      The Department located the remaining correspondence that the Appellant had requested and provided those records on appeal. Thus, any dispute about those records is moot. 40 KAR 1:030 § 6.
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21-ORD-051
March 22, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  Inmate Anthony Sadler ("Appellant") requested a copy of all correspondence between himself and the deputy warden at another correctional facility, as well as copies of some of his medical records. In a timely response, the Penitentiary denied the Appellant's request for copies of the correspondence because those records do not exist within the Penitentiary's possession. The Penitentiary denied the Appellant's request for copies of his medical records because the Appellant failed to use the proper form for such a request. This appeal followed.  
  Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to make a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urb. Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). If the requester establishes a   prima facie case that records do or should exist, "then the agency may also be called upon to prove that its search was adequate."   
City of Ft. Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 848 n.3 (Ky. 2013) (citing   Bowling, 172 S.W.3d at 341).  
  Here, the Appellant claims that he emailed the deputy warden using the JPay email service provided to inmates. The Penitentiary explains, however, that the recipient of the requested email is employed at a different correctional facility. For that reason, the Penitentiary does not possess the requested email. Regardless, the Penitentiary has provided the Appellant with the contact information for the records custodian of the correctional facility that employs the identified employee, and in doing so, the Penitentiary has discharged its duty under the Act. KRS 61.872(4).           1  
  The Appellant claims that the Penitentiary violated the Act when it denied his request for medical records because he did not use the appropriate form to submit his request. The Department of Corrections has promulgated certain policies and procedures in 501 KAR 6:020. Among those procedures is Department of Corrections Policies and Procedures 6.1 ("CPP 6.1"), which requires "medical and mental health professionals" to process requests for medical or psychological records. Under that policy, inmates must submit a request for medical records using a specific form. This Office has expressly held that the Penitentiary's use of this form is permissible under the Act.   See 19- ORD-131.           2Therefore, the Penitentiary did not violate the Act when it denied the Appellant's request, which was not made on the appropriate form.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      In 20-ORD-109, this Office held that JPay emails are not "public records" as defined in KRS 61.870(2) unless the requested emails are created, used, or in the possession of a public agency. Emails sent to correctional facility staff (rather than emails sent to private citizens outside the facility) are public records because such emails are in the possession of the facility.
2 	      A courtesy copy of 19-ORD-131 is enclosed for the parties' reference.
2021 KY. AG LEXIS 111::March 16, 2021
[Group:"2021 KY. AG LEXIS 111"]LNI:62YS-J2Y1-JWR6-S4RJ-00000-00 
 Office of the Attorney General of the State of Kentucky
2021 KY AG LEXIS 1112021 KY. AG LEXIS 111 
OAG 21-01
March 16, 2021
Request By: 		
 		Tonya Arnett Ward  
 		  Magoffin County Circuit Court Clerk  
Opinion
Opinion By: 		    Daniel Cameron,ATTORNEY GENERAL; Aaron J. Silletto,Assistant Attorney General 
      Opinion of the Attorney General    
  KRS 117.315(2) provides that any school board candidate, independent ticket or candidate for city office, nonpartisan city candidate, or "candidate for an office of the Court of Justice" may appoint a challenger in each precinct at any primary or general election. KRS Chapter 117 does not define "an office of the Court of Justice." The Magoffin County Circuit Court Clerk asks whether, as a candidate for circuit court clerk, she is a "candidate for an office of the Court of Justice," as that phrase is used in KRS 117.315(2), and therefore may designate an election challenger under that statute. For the reasons below, it is the Attorney General's opinion that the office of circuit court clerk is not an "office of the Court of Justice," as that term is used in KRS 117.315(2). Accordingly, a candidate for the office of circuit court clerk may not designate challengers.           1  
  Section 97 of the Kentucky Constitution creates the offices of circuit court clerk and Commonwealth's attorney. The Kentucky Constitution provides that circuit court clerks are county officers,   see Ky. Const. § 100, while Section 114 appears to organize the office of circuit court clerk within the judicial department.   See Ky. Const. § 114(3) ("The clerks of the Circuit Court shall be removable from office by the Supreme Court upon good cause shown.");   see also KRS 30A.010(2) (providing that circuit court clerks are "personnel within the Court of Justice" and "subject to the administrative control of the Chief Justice"); KRS 30A.150 (providing the chief judge of a judicial circuit with the authority to appoint a circuit court clerk when a vacancy occurs). But these provisions do not answer the question whether, under KRS 117.315(2), a circuit court clerk is a "candidate for an office of the Court of Justice."  
  KRS 117.315 provides a clear indication of legislative intent. Subsections (1) and (3) permit the local executive committee of a political party to designate not more than two challengers at each precinct during primary, regular, and special elections. Subsection (2) permits "[a]ny school board candidate, any independent ticket or candidate for city office, any nonpartisan city candidate, or candidate for an office of the Court of Justice" to designate not more than one challenger at each precinct for primary and regular elections. The distinction is clear: candidates who run as an independent or on a nonpartisan basis may appoint their own challenger. Candidates who run on a partisan basis--such as circuit court clerks--may not.  
  KRS 118A.010(4) defines "election" to mean only "elections for offices of the Court of Justice." The elective offices within KRS Chapter 118A include only Justices of the Supreme Court, KRS 118A.020; Judges of the Court of Appeals, KRS 118A.030; Circuit Judges, KRS 118A.040; Family Court Judges, KRS 118A.045; and District Judges, KRS 118A.050. Accordingly, KRS Chapter 118A is specific to the election of Justices and Judges.           2Candidates for these judicial races run on a nonpartisan basis.  
  Conversely, elections for circuit court clerk are governed by the generally applicable provisions of KRS Chapter 118.   See, e.g., KRS 118.215(1) (listing "circuit clerk" as one of the offices subject to KRS Chapter 118). Elections for circuit court clerk are conducted on a partisan basis with the candidate of the party that polled the highest number of votes as the preceding election for President being listed first.   See KRS 118.215(1). The partisan / nonpartisan distinction between judicial elections and circuit court clerk elections compels the answer here.  
  We also note that at the same time the General Assembly codified KRS Chapter 118A, it added the phrase "candidate for an office of the Court of Justice" to KRS 117.315(2).   See 1976 Ky. Acts ch. 54 § 22. The General Assembly, therefore, used the same term, "office of the Court of Justice," in two sections of the same Act.   Compare KRS 117.315(2)   with KRS 118A.010(4). Of course, a phrase used in two statutes that relate to the same subject should generally be afforded a uniform meaning in both statutes, especially when those statutes were enacted or amended to include that term in the same legislation.   
Osborne v. Keeney, 399 S.W.3d 1, 22 (Ky. 2012) (statutes on the same subject matter are   in pari materia and "should be construed together and, if possible, should be construed so as to harmonize and give effect to provisions of each" (citation omitted));   
Lewis v. Jackson Energy Co-op. Corp., 189 S.W.3d 87, 92 (Ky. 2005) ("[A] statute must be read as a whole and in context with other parts of the law."). Accordingly, this supports our conclusion that "an office of the Court of Justice" in KRS 117.315(2) has the same meaning as in KRS Chapter 118A, namely the offices of Judges and Justices.  
  On this basis, it is the Attorney General's opinion that a circuit court clerk is not, for the limited purpose of construing KRS 117.315(2), a candidate for "an office of the Court of Justice." Thus, a candidate for that office may not appoint an election challenger under KRS 117.315(2).
Footnotes
Footnotes
1 	      The clerk also asked whether a candidate designating a challenger under KRS 117.315(2) must specify a particular precinct for the challenger to witness an election. The Attorney General's opinion on the first question renders the second question moot.       See 40 KAR 1:020 § 4.
2 	      Moreover, another statute within the same Chapter, KRS 118A.140(1), requires the Secretary of State to keep a book titled "Register of Candidates for Nomination to Offices of the Court of Justice." The Secretary of State includes in that book the name and place of residence of only "candidate[s] for nomination to the office of justice or judge." The circuit court clerk is not one of the offices included among the "Offices of the Court of Justice" recorded in this book.
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21-ORD-046
March 15, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  Samuel Harward, Jr. ("Appellant") asked to inspect certain unemployment records spanning a period time that ended in June of 2020.   See 21-ORD-014.           1On February 4, 2021, he sent another request to the Cabinet seeking the same type of records for the period spanning from November of 2020 to January of 2021. In his second request, the Appellant also sought the "total number" of claimants who were receiving certain messages from the Cabinet's online unemployment insurance portal. The Appellant refers to all of these records as "updated numbers." In a timely response, the Cabinet provided the Appellant with duplicate copies of those records originally provided to him in November, and claimed there had been no updates to these records since that time. The Appellant now challenges the Cabinet's alleged failure to "provide an updated response."  
  These requests, which seek the "updated numbers," are requests for information.   See 21-ORD-014. The Act does not require public agencies to fulfill requests for information. KRS 61.872;   
Dept. of Revenue v. Eifler, 436 S.W.3d 530, 534 (Ky. App. 2013) ("The ORA does not dictate that public agencies must gather and supply information not regularly kept as part of its records.").           2Regardless, the Cabinet claims that there are no documents responsive to the Appellant's request because it has not "updated" the numbers.  
  Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). The Appellant has failed to make a   prima facie showing that the records he has requested actually exist. The Appellant has not pointed to any statute or regulation that requires the Cabinet to maintain a record that compiles the statistical number of open unemployment cases, the "number of claimants" who receive a certain messages from the Cabinet's unemployment insurance portal, the "number of claimants waiting on back payment forms to be processed," or the aggregate number of approved or disqualified claimants.           3While that may be wise policy or practice, especially given the significant public interest in the Cabinet's administration of unemployment benefit applications, the Act certainly does not require the Cabinet to compile such information. Therefore, the Cabinet did not violate the Act when it denied the Appellant's request for "updated numbers" because no such record exists in the Cabinet's possession.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      In that previous request, the Appellant sought the "total amount of sick days that unemployment referees had taken since June 2020, and the total amount of claimants who have been found eligible for benefits, but who have not yet received a single payment." 21-ORD-014, p.1-2 (quotations omitted). This Office held that those requests sought information, not records, and that the Cabinet properly denied that portion of the request on that basis.
2 	      In 21-ORD-014, this Office found that the Cabinet had no duty to honor a request that sought information, there "numbers," rather than public records. However, the Cabinet now claims "[a]t the time of the November 5th Request [      sic], a record was created via an e-mail that was responsive to the request." The Cabinet maintains that it produced that email, which presumably contained the numbers that the Appellant seeks. But since that time, the Office of Unemployment Insurance "did not update this record, nor does it keep these types of records in the normal course of business." Therefore, from this record, it appears that the Cabinet previously created the requested statistical computations, but there is no evidence that the Cabinet has updated that statistical information or that such information is reflected in a public record.
3 	      KRS 341.190(4)(g) authorizes the Cabinet to share "statistical information derived from information and records obtained or made by" the Cabinet with the Bureau of Labor Statistics. However, this statute places no affirmative duty on the Cabinet to compile such statistical information.
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21-ORD-049
March 15, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  On February 2, 2021, Tyler Fryman ("Appellant") submitted a request to inspect certain records related to an officer's alleged use of force in May of 2020. The Appellant specifically sought body camera or video footage, use of force reports, the Internal Affairs file, and a final determination from the chief of the Department related to any administrative discipline rendered in connection to the event. The Department denied Appellant's request for the records under KRS 61.878(1)(h), (i), and (j).           1The Department stated that the investigation is ongoing, the case file is incomplete, and that no final action has been taken. The Department further claimed that the premature release of the records may impact the memory of potential witnesses. This appeal followed.  
  On appeal, the Department now claims that the records are exempt under KRS 17.150(2), which provides that "[i]ntelligence and investigative reports maintained by criminal justice agencies are subject to public inspection if prosecution is completed or a determination not to prosecute has been made." In 20-ORD-090, this Office found that "the completion of a prosecution or a decision not to prosecute is a condition precedent to public inspection" of records within the scope of KRS 17.150(2).  
  When an agency relies upon KRS 17.150(2) to deny a request to inspect records, "the burden shall be on the custodian to justify the refusal of inspection with specificity." KRS 17.150(3). The Department met this burden because it asserts that the requested records have been given to the FBI as part of that agency's criminal investigation into the matter. The Department confirms that the criminal investigation is still being conducted by the FBI, and that no prosecutorial decision has been made.           2As a result, the Department's denial of Appellant's request was justified under KRS 17.150(2). Upon completion of the ongoing investigations or a determination not to prosecute, any records that are responsive to Appellant's request may be subject to disclosure unless those records are specifically excluded from application of the Act by another statutory exception. Because KRS 17.150(2) is dispositive of this appeal, this Office declines to make any finding relative to KRS 61.878(1)(h), (i), and (j).  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Department also denied access to an officer's personnel file, but has since made same available to Appellant. Therefore, the appeal of the denial of this record is now moot. 40 KAR 1:030 § 6.
2 	      The Appellant admits that he cannot challenge the fact that the investigation is still ongoing. Rather, the Appellant claims that under Department policy the investigation should have been concluded within 45 days, but the incident under investigation occurred almost a year ago. For its part, the Department claims the reason its administrative investigation has not yet concluded is because it is waiting on the results of the FBI's criminal investigation. Whether or not the Department is complying with its own internal policy to conclude its administrative investigations timely is not a question for this Office to decide in an Open Records Act dispute.
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21-ORD-047
March 15, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Records Decision    
  On January 27, 2021, Jenny Patten ("Appellant") asked the Cabinet to provide "any and all information" on several subjects. Specifically, she sought "any and all information between this department [  sic] and Labcorp," "any and all information regarding how many positive test results, in Kentucky, have been conducted through Labcorp and included in the state positivity totals," "any and all information regarding how many PCR positive test results, in Kentucky, have been conducted through Labcorp and included in the state positivity totals," and "any and all information for all state contracted labs used for Kentucky CV testing." With respect to each portion of the request, the Appellant added: "This includes but [is] not limited to emails, correspondence, contracts, emails, documents." After the Cabinet failed to respond to the request within ten days, the Appellant initiated this appeal.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the novel coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). The Cabinet violated the Act by failing to respond to the Appellant's request within ten days.  
  On appeal, the Cabinet asserts that the Appellant's request does not sufficiently describe the records sought. Under the Act, a request to inspect public records must describe those records in a manner "adequate for a reasonable person to ascertain the nature and scope of [the] request."   
Commonwealth v. Chestnut, 250 S.W.3d 655, 661 (Ky. 2008). If the request is for copies of public records, it must "precisely describe[] the public records which are readily available within the public agency." KRS 61.872(3)(b). The first portion of the Appellant's request does not meet either standard because it does not identify the "department" to which it refers within the Cabinet, or the specific "information" that she seeks. The Cabinet is a large state agency, and the Appellant has not limited the scope of her request by identifying the specific information that she is seeking. Perhaps she seeks information related to contract negotiations with Labcorp, but that cannot be ascertained from a request for "all information." Similarly, her request for "any and all information for all state contracted labs used for Kentucky CV testing" does not specify what information she seeks. Because these requests do not allow a reasonable person "to ascertain the nature and scope of [the] request," the Cabinet did not violate the Act when it denied these portions of the Appellant's request.   Chestnut, 250 S.W.3d at 661.  
  The Appellant's other request, seeking "any and all information" related to the positivity rate of tests administered by Labcorp, is more specific. Rather than seeking "any and all" information about Labcorp, here the Appellant seeks information related to COVID-19 tests. And, although she is requesting "any and all information," the Appellant has nevertheless narrowed that request to e-mails, contracts, and other documents containing the requested information. In response to this request, the Cabinet provided the Appellant with copies of contracts it has executed with Labcorp and other testing providers. However, the Cabinet has not provided records related to the results of COVID-19 tests administered by Labcorp. Under the terms of the contract the Cabinet has provided, Labcorp must report positive cases "to the state health department in the preexisting manner." Any reasonable person reviewing the Appellant's request could determine that these are the reports the Appellant seeks.           1Yet the Cabinet has not produced these reports, nor has it claimed that such reports are exempt from inspection. KRS 61.880(1). For this reason, it violated the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      This Office notes that the Appellant has routinely made similar requests to the Cabinet, and each time her requests get more specific. Based on this pattern and practice, it is clear that the Appellant is seeking statistical information related to the state's administration of the COVID-19 testing program.
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21-ORD-048
March 15, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  On December 7, 2020,   The Courier-Journal ("Appellant") requested a copy of the Department's database showing "all people housed in state custody" since January 1, 2018. The Department provided the requested record, but redacted the fields that included dates of birth, race, and sex of individuals who had been released, on grounds of personal privacy under KRS 61.878(1)(a). This appeal followed.  
  KRS 61.878(1)(a) exempts "[p]ublic records containing information of a personal nature where the public disclosure thereof would constitute a clearly unwarranted invasion of personal privacy[.]" In reviewing an agency's denial of an open records request based on the personal privacy exemption, the courts and this Office balance the public's right to know what is happening within government against the personal privacy interest at stake in the record.   See 
Zink v. Commonwealth, Dept. of Workers' Claims, 902 S.W.2d 825, 828 (Ky. App. 1994). However, the Kentucky Supreme Court has held that certain categories of information about private individuals provide minimal insight into governmental affairs and may be categorically redacted under KRS 61.878(1)(a).   
Kentucky New Era, Inc. v. City of Hopkinsville, 415 S.W.3d 76, 89 (Ky. 2013). These categories include dates of birth.   Id.           1Therefore, the Department did not violate the Act when it redacted the dates of birth.  
  However, this Office must weigh the competing interests in determining whether the other demographic information, such as race and sex, was appropriately redacted under KRS 61.878(1)(a). The Appellant argues that it is searching for possible "disparities" in age, race, or sex among persons formerly incarcerated by the Department, and that therefore its interest should override the privacy interests of formerly incarcerated individuals. It is true that access to public records "does not turn on the purpose for which the request is made or the identity of the requester."   Zink, 902 S.W.2d at 828. And "[t]he public's 'right to know' under the Open Records Act is premised upon the public's right to expect its agencies properly to execute their statutory functions."   
Kentucky Bd. of Examiners of Psychologists v. Courier-Journal & Louisville Times Co., 826 S.W.2d 324, 328 (Ky. 1992). But the public also has a heightened interest in ensuring that public agencies are following the law.   See, e.g., 21-ORD-033 (finding that the public interest in ensuring a public agency was complying with KRS 61.598 outweighed the private interest in an employee's status as being disabled). And it is unlawful to discriminate on the basis of race, sex, or religion.   See U.S. Const. amend. XIV, § 1.  
  The Department concedes, to a degree, that an individual's race and sex may be disclosed in some cases. After all, it did not redact those fields of information for those individuals still incarcerated. Moreover, in   Kentucky New Era, the law enforcement agency had categorically redacted demographic information, such as race, but the trial court found such information could not be redacted under KRS 61.878(1)(a). 415. S.W.3d at 80. That decision was not challenged on appeal, so the Kentucky Supreme Court has not spoken directly on the subject of categorically redacting information related to race under KRS 61.878(1)(a).   Id.  
  In 96-ORD-232, this Office declined to accept, as a categorical rule, that information related to race is protected under KRS 61.878(1)(a). Rather, this Office weighed the competing interests under the facts of that case, and isolated its holding to those facts. Because the public agency provided a "computer printout with the statistical data of the specific number of salaried and hourly employees, by race and gender," the public agency could satisfy the public interest in ensuring equal opportunity employment compliance.   Id. Therefore, it was not necessary to provide information that would disclose any particular individual's race or sex. Since this Office's decision in 96-ORD-232, this Office has drifted some, and applied this rule categorically, instead of on the individual facts of the case.   See, e.g., 15-ORD-162; 13-ORD-110. But sometimes, this Office has engaged in the appropriate balancing test, and concluded that information related to race must be disclosed.   See, e.g., 10-ORD-129 (finding that the public's interest in ensuring the agency complied with the terms of a contract, which required minority hiring, outweighed the privacy interest in the race of individuals and that statistical information was no substitute).  
  Here, there is no evidence in the record that the Department has provided a statistical compilation of information based on race or gender. Presumably then, the only way for a person to consider the racial demographics of the prison population is to piece together the information from the requested database. And the Department has no reservations in providing that information for individuals currently incarcerated. Under these facts, this Office sees little difference in disclosing the race of those currently incarcerated, but declining to do the same for those previously incarcerated. The same is true for the sex of the individuals. Thus, the Department violated the Act when it redacted the race and sex of the individuals released from custody.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
Footnotes
Footnotes
1 	      But this Office has noted that sometimes the public interest in the       year of birth may be heightened in the context of allegations of disparate government treatment on the basis of age.       See 20-ORD-102, n. 1. In an appropriate case, it may be proper to carefully determine whether birth       years may be shielded under KRS 61.878(1)(a).
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21-ORD-045
March 12, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Records Decision    
  On January 20, 2021, Michael Swansburg ("Appellant") requested from the District copies of all e-mail communications between four District officials and two officials of the Jefferson County Teachers Association over a two-year period. In a timely response, the District stated that the request encompassed over 5,000 e-mails. For that reason, the District explained that it would require more time to review and redact those e-mails in accordance with state and federal law. The District also stated that the records would be available to the Appellant no later than June 1, 2021. This appeal followed.  
  The Appellant claims that the District has subverted the intent of the Act by delaying his access to the requested records for four months. Under KRS 61.880(4), a person may petition the Attorney General to review an agency's action, short of denial of inspection, if the "person feels the intent of [the Act] is being subverted[.]" One way in which a public agency may subvert the intent of the Act is to delay access to records unreasonably.   See, e.g., 20-ORD-137.  
  Although an agency is ordinarily required to respond to a request, and produce responsive records that are not exempt, within three business days, a public agency may extend that time when certain conditions are met.           1Specifically, "[i]f the public record is in active use, in storage or not otherwise available, the official custodian shall immediately notify the applicant and shall designate a place, time, and date for inspection of the public records, not to exceed three (3) days from receipt of the application, unless a detailed explanation of the cause is given for further delay and the place, time, and earliest date on which the public record will be available for inspection." KRS 61.872(5).  
  KRS 61.872(5) requires the public agency to notify the requester that the records are "in active use, storage, or not otherwise available." The statute also places the burden on the agency to give a "detailed explanation of the cause" for further delay.   Id. But here, the District did not say whether the records were in active use, storage, or were not otherwise available. The District's stated reason for delay was that the request implicated 5,000 e-mails and that it would need to review each e-mail for responsiveness and for information that it might need to redact under federal and state law. In asserting its need for a four-month delay in producing the records, the District did not explain why it needed such a delay, nor did it explain which federal or state law required the information to be made confidential. Without providing the "detailed explanation" required under KRS 61.872(5), the District violated the Act when it failed to describe sufficiently the reason for the delay in its response to the Appellant.  
  The Appellant also asks this Office to decide whether a four-month delay is reasonable. At the time that he made the request, the Appellant admitted that his request could implicate many records. For that reason, he preemptively agreed to give the District three weeks to comply with the request. Therefore, both parties admit that some delay was reasonable. The question is, how much delay is reasonable? The Act requires that the agency communicate to the requester the "  earliest date on which the public record[s] will be available for inspection." KRS 61.872(5) (emphasis added).  
  In determining whether a delay is reasonable, this Office has previously considered the number of the records, the location of the records, and the content of the records.   See, e.g., 01-ORD-140; OAG 92-117. In this analysis, the content of the records may be relevant if the records contain both exempt and nonexempt information.   Id. The law governing the confidentiality of the records can also be a factor. Some laws   require confidentiality, and can carry consequences for public agencies that fail to adhere to strict confidentiality. Others do not.   Compare 20 U.S.C. § 1232g (the Family Educational Rights and Privacy Act ("FERPA"), which ties continued federal funding to confidentiality compliance)   with KRS 61.878(1)(a) (protecting personally private information but imposing no consequences for the failure to protect that information).           2  
  Weighing these factors is a fact-intensive inquiry. Some delays are warranted.   See, e.g., 12-ORD-228 (finding a six-month delay to review over 200,000 e-mails was reasonable). Some delays are not.   See, e.g., 01-ORD-140 (finding that a delay of two weeks to produce three documents was unreasonable). At all times, however, a public agency must substantiate the need for any delay and that it is acting in good faith.   See KRS 61.880(2)(c) (placing the burden on the public agency to substantiate its actions).           3The agency has not met that burden here.  
  The District claims that it will take "91 business days" for two full-time employees to review the records at a speed of 300 e-mails per week. However, the District has failed to explain why it is only able to process 300 e-mails per week. The District's stated reasons are that employees are telecommuting, and thus they are required to retrieve the records through a virtual private network ("VPN"). The District claims that reviewing documents using the VPN causes a delay. But the District has not explained how such delay, if any, justifies the rate of review it has asserted. The District also claims that it is currently responding to multiple, unrelated, and voluminous requests, and that processing those requests also requires the attention of their employees. But the District has not said how many requests it is handling and has not provided any details about those requests to attempt to justify its four month delay in handling this request.           4  
  The District also claims that the e-mails may contain information that must be kept confidential under FERPA or the attorney-client privilege. There is some merit in this claim, but still the District has not met its burden to justify how the need to redact such information justifies the four-month delay.  
  At bottom, the burden is on the District to justify its delay. KRS 61.880(1)(c). To do so, it was required to put forth some evidence to demonstrate why it is unable to process more than 300 e-mails per week. The District has failed to carry that burden under these facts. Thus, the District has subverted the intent of the Act by denying the Appellant's access to the requested records for four months.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      During the current state of emergency, public agencies must respond to requests to inspect records within ten calendar days.       See Senate Bill 150 § 1(8). The District issued its response within ten days and the parties do not dispute the timeliness of the District's response.
2 	      Consider also the attorney-client privilege, KRE 503, which is incorporated in the Act under KRS 61.878(1)(l). Although there may be no financial consequence to the inadvertent disclosure of privileged material, such disclosure could result in tremendous disadvantage to a public agency engaged in litigation.
3 	      One way that a public agency can demonstrate its good faith, especially when it claims such a lengthy delay is required, would be to release batches of processed records on an ongoing basis. If a public agency claims it is only able to process a certain amount of records per week, there is little reason that it should continue to deny inspection of the records it has already processed.
4 	      This Office has previously found that the impact of other contemporaneous yet unrelated requests to inspect records is "irrelevant" in determining the propriety of an agency's delay.       See, e.g., 17-ORD-082. The District has not explained why this Office should make a different finding under these facts.
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21-ORD-042
March 9, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  On January 27, 2021, inmate Christopher Hawkins ("Appellant") requested from the Penitentiary a copy of a letter he wrote and delivered to a psychologist at the Penitentiary. The Penitentiary denied the request under KRS 197.025(1) and KRS 61.878(1)(l), claiming that the letter posed a security risk to the institution. The Penitentiary explained that the letter contained sexually explicit content, which, according to the psychologist, poses a security risk to both the inmate and to the psychologist. This appeal followed.  
  Under KRS 197.025(1), "no person shall have access to any records if the disclosure is deemed by the commissioner of the department or his designee to constitute a threat to the security of the inmate, any other inmate, correctional staff, the institution, or any other person." KRS 197.025(1) grants the commissioner of the Department of Corrections broad discretion to determine which records constitute a security threat to correctional institutions. The Penitentiary has articulated a credible basis for its reliance on KRS 197.025(1), and this Office has previously upheld the denial of such requests on that basis.   See, e.g., 18-ORD-049 (photos depicting male genitalia); 08-ORD-053 (surveillance video depicting sexual acts). Thus, the Penitentiary did not violate the Act when it denied the request and withheld the letter, the release of which it had deemed a security risk.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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21-ORD-043
March 9, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  WAVE 3 News ("Appellant") requested from the Department a copy of a surveillance video that purportedly depicts a physical altercation between an inmate and a Department employee. The Appellant also sought copies of the incident reports created by the Department when it investigated the altercation. In a timely response, the Department denied the requests, in part, under KRS 17.150(2) because the altercation is the basis of a criminal investigation in which a decision to prosecute has not yet been made.           1This appeal followed.  
  Under KRS 17.150, "[i]ntelligence and investigative reports maintained by criminal justice agencies are subject to public inspection   if prosecution is completed or a determination not to prosecute has been made." KRS 17.150(2) 21-ORD-043 (emphasis added). This Office has observed that "[i]nvestigative reports are nearly always withheld from public inspection to protect sources of information and techniques of investigations and also to prevent premature disclosure of the contents to the targets of investigation, which could thwart law enforcement efforts." OAG 83- 123, p. 2 (citations omitted). In other words, the right of public inspection set forth in KRS 17.150(2) is contingent upon the completion of the investigation and prosecution, or a determination having been made not to prosecute.   See OAG 90-143;   see also 20-ORD-090. This Office has previously stated that "KRS 17.150 does not require the agency to demonstrate a showing of harm. It merely requires the agency to provide a specific reason for withholding the records." 14-ORD-154, pp. 4-5;   see also 20-ORD-104 (explaining the difference between KRS 61.878(1)(h) and KRS 17.150(2)). That "specificity" requirement is stated in KRS 17.150(3), which provides that "[w]hen a demand for the inspection of the records is refused by the custodian of the records, the burden shall be upon the custodian to justify the refusal of inspection with specificity."  
  As for the types of records that are encompassed by KRS 17.150(2), this Office has determined that the term "investigative reports" is broad enough encompass audio and video recordings.   See, e.g., 07-ORD-095. And "incident reports" are clearly "investigative or intelligence reports."   See, e.g., 20-ORD-156; 20-ORD-107. Therefore, KRS 17.150(2) permits the Department to deny inspection of these records if a decision to prosecute has not yet been made.  
  On appeal, the Department claims that the altercation is the basis of both an administrative investigation and a criminal investigation. The Department claims that the criminal investigation is still ongoing and there still exists a potential for prosecution in connection with the altercation. Because the Department has specified that a prosecutorial decision has not yet been made, it did not violate the Act in denying inspection of the records.           2  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Department also denied the request for the surveillance video under KRS 197.025(1), which permits the Commissioner of the Department of Corrections, or his or her designee, to deny inspection of records that are deemed "to constitute a threat to the security of the inmate, any other inmate, correctional staff, the institution, or any other person." The Department also relied on KRS 61.878(1)(h) to deny inspection of both the surveillance video and incident reports. However, because this Office affirms the Department's denial based upon KRS 17.150(2), we do not address the Department's other claimed exceptions.
2 	      The Appellant also sought a photograph of a Department employee. Although the Department first denied the request, it provided the photograph to the Appellant on appeal. Therefore, any dispute regarding the employee's photograph is moot. 40 KAR 1:030 § 6.
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21-ORD-044
March 9, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision   sBrandon Voelker ("Appellant") requested from the Cabinet a copy of all of an employee's personal records on his state issued computer. The Appellant specified that he sought "items on the computer, if any, that are not related to the function of the office." In response, the Cabinet identified "personal bills, a few personal emails regarding benefits, two personal schedules, two documents regarding personal banking matters, and one tax document" that it was withholding under KRS 61.878(1)(a). The Cabinet also denied, under KRS 61.878(1)(i), inspection of a personal letter that appears to be addressed to the employee's relative. This appeal followed.           1  
  Under KRS 61.878(1)(a), a public agency may withhold "information of a personal nature where the public disclosure thereof would constitute a clearly unwarranted invasion of personal privacy." To determine whether a public record may be redacted or withheld under KRS 61.878(1)(a), this Office must weigh the public's right to know that a public agency is properly executing its functions against the "countervailing public interest in personal privacy" when the records in dispute contain information that touches upon the "most intimate and personal features of private lives."   
Ky. Bd. of Examiners of Psychologists v. Courier-Journal and Louisville Times Co., 826 S.W.2d 324, 328 (Ky. 1992). This balancing test requires a "comparative weighing of the antagonistic interests. Necessarily, the circumstances of a particular case will affect the balance . . . . [T]he question of whether an invasion of privacy is 'clearly unwarranted' is intrinsically situational, and can only be determined within a specific context."   Id. at 327-28.  
  By its very terms, the Appellant's request does not seek public records that would shed light on whether the Cabinet and its employees are properly executing their functions. Rather, the Appellant claims that the employee's personal records contained on a state issued computer would shed light on the improper use of state equipment. But the Cabinet has identified and described the personal records it located. And the employee has a privacy interest in those records, which include financial information.   See, e.g., 20-ORD-120; 02-ORD-209. Whether the employee's actions violate the Executive Branch Code of Ethics, as the Appellant claims, is not a question for this Office to decide. However, we note that the General Assembly has also exempted from inspection "[c]ommunications of a purely personal nature unrelated to any governmental function." KRS 61.878(1)(p).           2Therefore, the General Assembly has recognized that there may be times in which a public agency comes into possession of purely personal communications.  
  Here, the Appellant sought "items on the computer, if any, that are not related to the function of the office." The Appellant's asserted interest in uncovering the improper use of state equipment has been satisfied by the Cabinet identifying the existence of personal records and describing their contents. Actual disclosure of the records, on the other hand, would not further serve the asserted public interest. The employee has a privacy interest in his personal financial records in the Cabinet's possession. Thus, the Cabinet did not violate the Act in denying the request.  
  The Cabinet also denied inspection of a personal letter that appears to be addressed to the employee's spouse or other relative. Under KRS 61.878(1)(i), a public agency may deny inspection of "correspondence with private individuals, other than correspondence which is intended to give notice of final action of a public agency." The letter is correspondence with a private individual, and it does not give notice of a final agency action. Thus, the Cabinet did not violate the Act when it denied inspection of the letter.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Appellant also sought other records through a series of requests submitted via email. The Cabinet provided those records, either initially or on appeal. Thus, any dispute about those records has been rendered moot. 40 KAR 1:030 § 6.
2 	      Because this Office resolves this appeal under KRS 61.878(1)(a), it is unnecessary to determine whether KRS 61.878(1)(p) would also permit the Cabinet to withhold the records sought.
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21-ORD-041
March 8, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Records Decision    
  On July 28, 2020, Newsy ("Appellant"), a media organization, requested a copy of the Department's "Public Integrity Unit's case tracking database" and any "document or data dictionary that explains/defines the database fields." The Department did not respond to deny the request until September 28, 2020. This appeal followed.  
  The Appellant alleges that the Department's response was untimely. Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the novel coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). The Department violated the Act when it failed to respond to the Appellant's request within ten days. 21-ORD-041  
  On appeal, it is apparent that there was some misunderstanding about what records the Appellant was seeking. Although the Appellant sought records from a database, which it believed the Public Integrity Unity ("PIU") had created, the Department has confirmed that PIU has not created such a database. Instead, the Department has agreed to provide the Appellant a copy of the Special Investigations Division ("SID") database, which is organized much like what the Appellant described in its request. The Department will export the data and redact exempt fields, in compliance with   
Department of Kentucky State Police v. Courier Journal, 601 S.W.3d 501 (Ky. App. 2020).           1Because the Department has not yet produced the records or made any redactions, any objections to the redactions, if any, are not yet ripe for review.   See 20-ORD-111.           2  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
Footnotes
Footnotes
1 	      Because the Department is making responsive records available, any dispute about the Department's reason for denying the request is moot. But this Office notes that the Appellant precisely described the records it sought. That said, it precisely described records that do not exist. The PIU has not yet created a database matching the Appellant's description. Ultimately, the Department used the Appellant's description to obtain records from a different database responsive to the Appellant's request, so there is no basis to conclude that the Appellant failed to precisely describe the records sought.
2 	      As in 20-ORD-111, this Office notes that under       Kentucky New Era, Inc. v. City of Hopkinsville, 415 S.W.3d 76, 89 (Ky. 2013), an agency may categorically redact discrete types of information, including dates of birth, addresses, and Social Security numbers. Under       Lawson v. Office of Attorney General, 415 S.W.3d 59, 69 (Ky. 2013), a law enforcement agency may also redact the identities of witnesses, victims, and uncharged suspects. Furthermore, under KRS 61.878(1)(l), juvenile identities and records that relate to an expunged record are confidential under KRS 610.320(3) and KRS 431.073(7), respectively. But redactions made under KRS 61.878(1)(h) must be made case-by-case and the agency must consider the status of the prospective law enforcement investigation and any potential harm to the investigation.       See City of Ft. Thomas v. Cincinnati Enquirer, 406 S.W.3d 842 (Ky. 2013).
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21-ORD-036
March 1, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  Inmate Jeff Carpenter ("Appellant") claims that on December 30, 2020, he requested from the Penitentiary a copy of certain records. After receiving no response from the Penitentiary, the Appellant filed this appeal. On appeal, the Penitentiary asserts that it never received the Appellant's request.  
  An agency's obligations under the Act arise only after receipt of an actual request. KRS 61.872(5). And when a person appeals a public agency's disposition of a request to inspect records, the public agency carries "[t]he burden of proof in sustaining the action[.]" KRS 61.880(2)(c). Here, the Penitentiary states that it did not receive the Appellant's request dated December 30, 2020. However, the Penitentiary did receive two subsequent requests from Appellant requesting copies of the same documents. The Penitentiary provides copies of both those requests and the agency's corresponding responses.           1On this record, there is no basis to conclude that the Penitentiary violated the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Penitentiary denied both requests because Appellant lacks sufficient funds in his account to pay for the requested copies. As this Office has previously noted, the Act provides that "[w]hen copies are requested, the custodian may require . . . advance payment of the prescribed fee[.]" KRS 61.874(1). Furthermore, Kentucky courts have held that correctional facilities may charge inmates reasonable copying costs in providing copies of records under the Act.       See Friend v. Rees, 696 S.W.2d 325, 326 (Ky. App. 1985).
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21-ORD-040
March 1, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  Glen Odom ("Appellant") claims that on January 19, 2021, he requested from the Coroner's Office a copy of the autopsy report of a deceased inmate. After receiving no response from the Coroner's Office, Appellant initiated this appeal. The Coroner's Office claims it never received the Appellant's request.  
  An agency's obligations under the Act arise only after receipt of an actual request. KRS 61.872(5). Here, the Coroner's Office claims it never received the request from Appellant. With nothing more to go on than competing claims, this Office has historically declined to resolve such factual disputes.   See, e.g., 20-ORD-134; 18-ORD-056; OAG 89-81. This Office does so again here because the Coroner's Office has now responded to the request.  
  The Coroner's Office explains that it does not possess the requested autopsy report. Rather, it claims that the State Medical Examiner would likely possess the requested report. The Coroner's Office has provided the Appellant with the contact information for the State Medical Examiner's record custodian.   See KRS 61.872(4) ("If the person to whom the application is directed does not have custody or control of the public record requested, that person shall notify the applicant and shall furnish the name and location of the official custodian of the agency's public records."). In doing so, the Coroner's Office has discharged its duty under the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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21-ORD-035
March 1, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; James M. Herrick, Assistant Attorney General 
      Open Records Decision    
  On January 14, 2021, attorney Christopher Wiest ("Appellant") requested copies of all Department records related to "the license suspension, revocation, reinstatement, or any hearing" concerning his client, Dean's Diner LLC d/b/a Brewed ("Brewed"), including any related communications between the Department and any other governmental body. The Appellant also requested all records reflecting communications between the Department and any other governmental body "concerning policies or procedures for . . . license revocation or suspensions regarding businesses that fail to comply with directives of the Governor or [the Cabinet for Health and Family Services] concerning any regulations or executive orders that in any way relate to COVID-19."  
  In a timely response, the Department provided the requested records from within both the Department itself and the Public Protection Cabinet ("Cabinet"), with some exceptions and redactions.           1Citing KRS 61.878(1)(a), the Department stated that it had redacted "personal information[,] including personal address information." Next, the Department stated that "some records" were redacted or excluded from production under KRS 61.878(1)(i) and (j). The Department quoted the text of those two exceptions, but it did not explain how the exception applied to the records it redacted or excluded. Additionally, citing KRS 61.878(1)(h), the Department stated that it had excluded or redacted records that would harm the Department's administrative proceeding against Brewed if prematurely released. Among the records that the Department withheld under KRS 61.878(1)(h) were "communications between Department investigators that reference communications to them from Department attorneys, which [would reveal] the manner in which the Department may present [its] case." Finally, the Department stated that it had redacted or excluded records containing "communications or information protected under the attorney-client and work product privileges." This appeal followed.  
  The Appellant first contends that the Department failed to explain what records it withheld, or what redactions it made, under each of the exceptions the Department invoked. When denying a request for public records, a public agency must give "a brief explanation of how the exception applies to the record withheld." KRS 61.880(1).   See also 
Edmondson v. Alig, 926 S.W.2d 856, 858 (Ky. App. 1996) (holding that KRS 61.880(1) "requires the custodian of records to provide particular and detailed information" when denying a request). The "explanation must be detailed enough to permit the court to assess its claim and the opposing party to challenge it."   
Kentucky New Era, Inc. v. City of Hopkinsville, 415 S.W.3d 76, 81 (Ky. 2013). This requirement is not met when an agency fails to explain what it withheld or redacted under the exception.   See, e.g., 18-ORD-062; 17-ORD-120. Thus, the Department violated the Act.  
  The Appellant also argues that the Department failed to provide phone recordings, photographs, and text messages responsive to his request. The Department, however, asserts that no such records exist. Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urb. Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Here, the Appellant alleges that "[p]hone recordings, photographs, and other recordings are referenced," but he does not explain where or by whom they are "referenced." Because the Appellant has not presented a   prima facie case that any such records exist or should exist, the Department did not violate the Act when it did not produce phone recordings, photographs, or text messages.  
  Next, the Appellant asserts that under KRS 61.884 the Department cannot withhold or redact any records relating to Brewed because the Appellant requested the records in his capacity as the attorney representing Brewed. But KRS 61.884 merely provides that "[a]ny person shall have access to any public record relating to him or in which he is mentioned by name, upon presentation of appropriate identification, subject to the provisions of KRS 61.878." Thus, even if KRS 61.884 applies to this request, the Department may redact or withhold records if an exception under KRS 61.878 applies.  
  The Appellant also argues that KRS 61.878(1)(i) and (j) do not apply to any of the Department's records related to Brewed because the Department has taken "public action" against Brewed by issuing a Notice of Violation against it. Under KRS 61.878(1)(j), an agency may withhold "[p]reliminary recommendations, and preliminary memoranda in which opinions are expressed or policies formulated or recommended." But Kentucky courts have held that such records may lose their preliminary status, and may no longer qualify for the exception, if the recommendations are adopted by the public agency as part of some final action.   See 
City of Louisville v. Courier-Journal & Louisville Times Co., 637 S.W.2d 658, 659-60 (Ky. App. 1982).  
  On appeal, the Department states that the only record it withheld under this exception is a "memorandum concerning COVID-19 enforcement strategy" for licensees, in which policies were formulated and opinions were expressed. The Department claims that it has not yet adopted a final strategy or policy on the subject, and in particular, this specific policy memorandum has not been adopted. Therefore, because the recommendations and opinions in the memorandum have not been adopted as part of final agency action, the Department did not violate the Act when it withheld that document under KRS 61.878(1)(j).           2  
  Finally, the Appellant argues that the Department improperly relied on KRS 61.878(1)(h) to withhold documents because the Department had not shown that "the disclosure of the information would harm the agency," as the statute requires. On appeal, however, the Department claims that the only records it withheld under KRS 61.878(1)(h) are e-mails between Department and Cabinet staff "discussing with counsel strategy regarding the investigation and prosecution of [the] administrative adjudication." The Department thus shifts gears on appeal to claim that the attorney-client privilege permits it to withhold or redact the e-mails. The Department also claims that the attorney work-product doctrine applies to other e-mails, as well as weekly legal activity reports to the Governor's Office, which "include the mental impressions of the attorneys working on the individual cases." The Department also withheld attorney timesheets that "discuss work that they have performed preparing for the adjudicative proceeding against Brewed[.]"  
  The attorney-client privilege protects from disclosure "confidential communication[s] made for the purpose of facilitating the rendition of professional legal services to [a] client." KRE 503(b). "A communication is 'confidential' if not intended to be disclosed to third persons other than those to whom disclosure is made in furtherance of the rendition of professional legal services to the client or those reasonably necessary for the transmission of the communication." KRE 503(a)(5). The privilege applies to communications between a client or representative of a client and the lawyer, KRS 503(b)(1), as well as between representatives of the client, KRE 503(b)(4).  
  The attorney work-product doctrine, on the other hand, "affords a qualified privilege from discovery for documents 'prepared in anticipation of litigation or for trial' by that party's representative, which includes an attorney."   
Univ. of Kentucky v. Lexington H-L Services, 579 S.W.3d 858, 864 Ky. App. 2018). "[D]ocuments which are primarily factual, non-opinion work product are subject to lesser protection than 'core' work product, which includes the mental impressions, conclusions, opinions, or legal theories of an attorney."   Id.  
  KRS 61.878(1)(l) operates in tandem with KRE 503 to exclude from public inspection public records protected by the attorney-client privilege.   
Hahn v. Univ. of Louisville, 80 S.W.3d 771 (Ky. App. 2001). Records protected by the work-product doctrine may likewise be withheld from public inspection under KRS 61.878(1)(l) and CR 26.02(3).   See 
Univ. of Kentucky v. Lexington H-L Services, 579 S.W.3d at 864-65. However, when a party invokes the attorney-client privilege or the work-product doctrine to shield documents in litigation, that party carries the burden of proof. That is because "broad claims of 'privilege' are disfavored when balanced against the need for litigants to have access to relevant or material evidence."   
Haney v. Yates, 40 S.W.3d 352, 355 (Ky. 2000) (quoting   
Meenach v. General Motors Corp., 891 S.W.2d 398, 402 (Ky. 1995).  
  The Kentucky Supreme Court has identified at least three ways by which a party may prove that the privileges apply. The records can be produced for the court's   in camera inspection, the party asserting the privilege may make an offer of proof, or proffer, describing the documents, or the party may provide a privilege log.   
Collins v. Braden, 384 S.W.3d 154, 164 (Ky. 2012). Of course, the first two of those options are unavailable to a public agency when responding to a request for records under KRS 61.880(1). Because neither a court nor this Office would be involved at that stage, there would be no party able to conduct an   in camera review or accept a proffer. Therefore, to provide the "brief explanation of how the exception applies to the record withheld" that KRS 61.880(1) requires when an agency denies a request, the agency should provide something similar to a privilege log when it claims that the applicable exception is the attorney-client privilege or work-product privilege.           3  
  The privilege log need not be sophisticated. So long as the public agency provides a sufficient description of the records being withheld under the privilege to allow the requester to judge the propriety of the agency's claims, then the public agency will have discharged its duty.   See 
City of Fort Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 848-49 (Ky. 2013) (providing that the agency's "proof may and often will include an outline, catalogue, or index of responsive records and an affidavit by a qualified person describing the contents of withheld records and explaining why they were withheld."). Take the Department's description of the records on appeal. The Department has identified weekly litigation reports, timesheets reflecting attorney work, and e-mail communications between Department staff and attorneys in which litigation strategy was discussed. These descriptions provide much more insight into the nature of the documents than the Department's original description of "some records," which it claimed were privileged. In fact, the Department's description of the records on appeal is sufficient for this Office to determine whether the attorney-client or work-product privilege applies, as shown below.  
  The Department is part of the Cabinet and shares legal representation in common with the Cabinet. Communications between the two entities "for the purpose of facilitating the rendition of professional legal services to" the Department fall under the attorney-client privilege. KRE 503(b)(4). Thus, the e-mails which the Department describes as communications between Department and Cabinet staff "discussing with counsel strategy regarding the investigation and prosecution of [the] administrative adjudication" were made in furtherance of rendering legal services to the Department, and the Department could redact those e-mails under KRE 503.           4  
  The Department also withheld "[w]eekly reports to the Governor's Office of all legal activities in the Public Protection Cabinet" under the attorney work-product doctrine because those reports "include the mental impressions of the attorneys working on the individual cases." To the extent those reports discuss other litigation matters, they are not responsive to the Appellant's request. To the extent those weekly reports discuss any ongoing litigation regarding the Appellant's client, the reports contain the mental impressions of the attorneys and are protected under the attorney work-product doctrine.   See 
Morrow v. Brown, Todd & Heyburn, 957 S.W.2d 722, 725 (Ky. 1997) ("the rule refers to information generated and impressions gained in preparation for litigating the case").  
  However, the Department's timesheets reflecting the work that its attorneys have performed are different from weekly litigation reports. Attorney billing statements, in general, are not protected by the attorney-client privilege or work-product doctrine.   See 
Commonwealth, Cabinet for Health and Hum. Servs. v. Scorsone, 251 S.W.3d 328, 330 (Ky. 2008) (rejecting, in an Open Records Act appeal, an agency's "blanket redaction of all descriptive portions of the disclosed billing records without particularized demonstration that each description is privileged"). Only those portions of the billing statements that discuss "substantive matters" of the representation may be redacted.   Id. But the Department has withheld the timesheets in their entirety, without distinguishing between descriptions of "substantive matters" and non-substantive matters. The Department carries the burden of proof not only because it is a public agency, KRS 61.880(2)(c), but also because it is asserting the privilege,   Haney, 40 S.W.3d at 355. Yet the Department has not carried its burden that the timesheets are wholly privileged and may be withheld in their entirety. Under   Scorsone, the Department violated the Act by withholding the timesheets.  
  Finally, the Department has clarified that it redacted from certain records personally identifiable information under KRS 61.878(1)(a). KRS 61.878(1)(a) excludes from inspection "[p]ublic records containing information of a personal nature where the public disclosure thereof would constitute a clearly unwarranted invasion of personal privacy." To determine whether an agency may apply this exception requires a "comparative weighing of the antagonistic interests" between an identified privacy interest and the public interest in disclosure.   
Ky. Bd. of Examiners of Psychologists v. Courier-Journal & Louisville Times Co., 826 S.W.2d 324, 327 (Ky. 1992). But some information, such as private addresses, dates of birth, and Social Security numbers, may be redacted as a matter of course.   See 
Kentucky New Era, Inc. v. City of Hopkinsville, 415 S.W.3d 76, 89 (Ky. 2013). Because the Department's redactions under KRS 61.878(1)(a) were limited to personal identifiers of this nature, the Department did not violate the Act in making those redactions.  
  In sum, the Department violated the Act when it failed to explain what records it withheld and what information it redacted under the applicable exceptions to the Act, as KRS 61.880(1) requires. On appeal, the Department has provided that explanation and met its burden to sustain its disposition of the request under KRS 61.880(2)(c) for all the disputed records except the timesheets, which must be produced in redacted form pursuant to   
Commonwealth, Cabinet for Health and Hum. Servs. v. Scorsone, 251 S.W.3d 328, 330 (Ky. 2008).  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      Under KRS 12.020(II)(4)(e), the Department is an agency within the Cabinet. Furthermore, under KRS 12.020(II)(4)(a)2.c, the Alcoholic Beverage Control Legal Division is part of the Cabinet's Office of Legal Services.
2 	      The Department identifies no other records it withheld under KRS 61.878(1)(j). Furthermore, because the Department did not withhold any "[p]reliminary drafts, notes, [or] correspondence with private individuals," it is unnecessary to address KRS 61.878(1)(i).
3 	      The Department claims that the term "privilege log" appears nowhere in KRS 61.870       et seq. That is true. KRS 61.870       et seq. also does not contain the phrase "attorney-client privilege." Rather, the privilege is incorporated under KRS 61.878(1)(l), including all of the case law that interprets and applies the privilege.
4 	      Where the e-mails contained both privileged and non-privileged material, the Department redacted the privileged content and produced the rest of the e-mails, as required under KRS 61.878(4).
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February 23, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  Lawrence Trageser ("Appellant") requested from the Department copies of all correspondence that the Department has exchanged with Kentucky Retirement Systems as part of an investigation into claims that the Department "spiked" a specific employee's salary.           1In a timely written response, the Department provided the requested correspondence, but redacted several portions that it claimed constituted private "medical information," which is exempt from disclosure under KRS 61.878(1)(a). Thereafter, the Appellant initiated this appeal. On appeal, he claims that the Department failed to produce all responsive records and that KRS 61.878(1)(a) does not permit the redactions the Department had made.           2  
  Under KRS 61.878(1)(a), a public agency may withhold "information of a personal nature where the public disclosure thereof would constitute a clearly unwarranted invasion of personal privacy." To determine whether a public record may be redacted or withheld under KRS 61.878(1)(a), this Office must weigh the public's right to know that a public agency is properly executing its functions against the "countervailing public interest in personal privacy" when the records in dispute contain information that touches upon the "most intimate and personal features of private lives."   
Ky. Bd. of Examiners of Psychologists v. Courier-Journal and Louisville Times Co., 826 S.W.2d 324, 328 (Ky. 1992). This balancing test requires a "comparative weighing of the antagonistic interests. Necessarily, the circumstances of a particular case will affect the balance . . . . [T]he question of whether an invasion of privacy is 'clearly unwarranted' is intrinsically situational, and can only be determined within a specific context."   Id. at 327-28.  
  Both parties invited this Office to review the records to determine the propriety of the Department's redactions.   See KRS 61.880(2)(c); 40 KAR 1:030 § 3. Specifically, this Office reviewed correspondence between the Department and the Kentucky Retirement Systems in which the Department had made certain redactions. Having reviewed the correspondence in its unredacted form, this Office concludes that the redacted material is not exempt from production for the reasons that follow.  
  Under KRS 61.598(2)(b), a county employee who receives an increase in creditable compensation exceeding ten percent from the previous fiscal year may not use that increased compensation as "creditable compensation used to calculate the retiring employee's monthly retirement allowance," unless an exception applies. The exceptions are provided in KRS 61.598(4). To oversimplify, a pension "spike" occurs when an employee's retirement allowance increases due to a salary increase of more than ten percent that does not qualify for one of the exceptions.  
  In 2019, Kentucky Retirement Systems sent correspondence to the Department in which it had identified a Department employee who had received more than a ten percent increase in salary twice in a five-year period. Kentucky Retirement Systems requested that the Department show that the increases in salary qualified for one of the exceptions in KRS 61.598(4) to authorize the employee's increase retirement allowance. If the Department was unable to meet its burden of proof, Kentucky Retirement Systems would order the Department to make an actuarial accounting and reimburse Kentucky Retirement Systems.  
  On June 26, 2019, the Department sent a letter to Kentucky Retirement Systems in which it attempted to explain why the employee's salary had increased. This is the letter that contains the disputed redactions. The Department argued that the employee's increase in salary during the years in question was the result of receiving certain types of disability insurance. Importantly, the Department's letter does not identify the specific disability that resulted in the employee obtaining the insurance payments. Rather, the Department referenced the employee's "short-term disability" and "long-term disability," and provided a chart identifying the time the employee claimed under each type of disability and the benefits the employee received. For the uninitiated, "short-term disability" and "long-term disability" are legal terms of art used to classify the effects of various injuries on a person and the benefits to which an individual is entitled under certain disability compensation programs.  
  Ultimately, Kentucky Retirement Systems rejected the Department's proffered reasoning for the increase in employee salary and found that such increase did not qualify as an exception to the pension spiking statute.  
  Although this is a close case, on balance, this Office finds that the public interest in the redacted information outweighs the employee's personal privacy interest. Again, the purpose of the Open Records Act is to provide transparency and provide the public a method to engage in governmental oversight.   See 
Zink v. Com., Dept. of Workers' Claims, Labor Cabinet, 902 S.W.2d 825, 828-29 (Ky. App. 1994). The public has a significant interest in information that sheds light on whether a public agency is complying with the law.   Id. The public also has a significant interest in knowing how public funds are spent.   See 
Courier-Journal and Louisville Times Co. v. Peers, 747 S.W.2d 125, 130 (Ky. 1988). Therefore, the public interest in this information is significant, but the Department's redactions obscured that information.  
  On the other hand, the employee does have a privacy interest in the fact that he or she had a short-term or long-term disability. The Department was not wholly unjustified in seeking to protect this information and, in most contexts, the public interest may not be so high as to warrant its disclosure. But here, the employee's disability was   the reason the Department used to justify its actions. Moreover, the letter does not specify the employee's actual disability or any protected health information. Rather, the correspondence uses only legal terms of art: "short-term disability" and "long-term disability." Therefore, on these facts, this Office concludes that the public interest outweighs any personal privacy interest under KRS 61.878(1)(a).   See, e.g., 09-ORD-167 (finding that an employee's use of sick leave could not be withheld under KRS 61.878(1)(a)). While the Department exercised understandable caution in redacting the information that this Office reviewed, those redactions are not justified under KRS 61.878(1)(a).           3  
  The Appellant also claims that the Department has not provided all correspondence between it and Kentucky Retirement Systems. The Department claims to have provided all responsive records that existed at the time of the request. Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Here, the Appellant has not established a   prima facie case that additional correspondence with Kentucky Retirement Systems exists. The Department claims to have searched all possible locations for the correspondence and has provided all that it could find. The Act requires nothing more.   See, e.g., 06-ORD-042.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Appellant also sought any records reflecting Kentucky Retirement Systems' final disposition of the investigation. At the time the Appellant made the request, no final disposition had been reached, and the Department denied the request on that basis. The Appellant does not challenge this aspect of the Department's denial.
2 	      The Department objects to the Appellant's delay in bringing this appeal. The Appellant's request and the Department's denial were exchanged in June of 2020, but the Appellant did not initiate this appeal until January 28, 2021. The General Assembly has specified that some appeals must be brought to the Attorney General within a specific period of time. KRS 197.025(3) (inmates must bring an appeal challenging a denial of a request within twenty days). However, there is no similar statutory provision that requires an appeal be made to this Office within a certain amount of time.
3 	      The Department also redacted certain personal identifying information, including employee personnel number, personal addresses, and dates of birth. Those redactions are justified and comply with the Act.       See Kentucky New Era v. City of Hopkinsville, 415 S.W.3d 76, 89 (Ky. 2013).
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Records Decision    
  On December 21, 2020, Jenny Patten ("Appellant") asked the Cabinet to provide certain documents and information relating to its employees. After the Cabinet did not respond within ten days, this appeal followed.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the novel coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). The Cabinet violated the Act by failing to respond to the Appellant's request within ten days. 21-ORD-034 Page 2  
  The Act does not require public agencies to answer questions or provide information. Rather, the Act requires a public agency to make public records available for inspection. KRS 61.872;   
Dept. of Revenue v. Eifler, 436 S.W.3d 530, 534 (Ky. App. 2013) ("The ORA does not dictate that public agencies must gather and supply information not regularly kept as part of its records."). Here, the Appellant asked the Cabinet to provide "information" about how the Cabinet determines "if an employee is called to do after hours work (or is on-call)." She also requested the "compensation rate for on-call employees [who were] dispatched outside of their normal work hours" and "information regarding" Cabinet employees who were "required to work during protests, and what duties are/were required." Those are requests for information. Under the Act, the Cabinet had no duty to provide such information.           1  
  The Appellant also asked the Cabinet to provide "a copy of job duty outlines," created before the current state of emergency, "for employees, working in the field." The Cabinet responded that it has position descriptions "specific to each position," but not "a general job duty outline." Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Here, the Appellant has not established a   prima facie case that the Cabinet possesses general "job duty outlines" for employees "working in the field," and the Cabinet claims such records do not exist.  
  Similarly, the Appellant requested a copy of a press release issued in July of 2020, "regarding hanging political candidate signs." The Cabinet responded that it did not issue such a press release in July 2020. However, the Cabinet provided several other documents relating to the subject. The Appellant has not presented a   prima facie case that the specific press release she requested exists or should exist. Therefore, the Cabinet did not violate the Act when it did not produce the requested press release or general "job duty outlines."  
  The Appellant also requested any and all documentation, including emails, press releases, or "formal [or] informal new requirements" regarding "change of duties . . . for all field employees," since the start of the state of emergency, including "involvement with testing sites, protests, signs, [etc.]." The Cabinet responded that its employees' "duties should not have changed due to COVID-19" and employees were still "working within their classifications." However, the Department provided some records relating to the wearing of masks and some general workplace guidance on COVID-19. The Appellant further requested "[d]ocuments related to freedom of speech, and usage of signs, when signs are not deemed political candidate based or advertisements." The Department attempted to comply with this vague request by providing certain records relating to employee political activities and use of social media.  
  Under the Act, a request to inspect public records must describe those records in a manner "adequate for a reasonable person to ascertain the nature and scope of [the] request."   
Commonwealth v. Chestnut, 250 S.W.3d 655, 661 (Ky. 2008). If the request seeks copies of public records, it must "precisely describe[ ] the public records which are readily available within the public agency." KRS 61.872(3)(b). The Appellant's request for documents relating to "change of duties," "freedom of speech," and "usage of signs" does not meet either standard. Rather, it is an "open-ended any-and-all-records-that-relate type of request," which does not precisely describe the records sought.   See, e.g., 08-ORD-058. This Office has consistently stated that "blanket requests for information on a particular subject need not be honored."   See, e.g., OAG 90-83; 95-ORD-108; 13-ORD-077. Thus, the Cabinet went beyond the requirements of the Act when it attempted to fulfill these requests.  
  In sum, the Cabinet violated the Act when it failed to respond to the Appellant's request within ten days. However, the Cabinet did not violate the Act with its final disposition of the request.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Cabinet responded to the request after the Appellant initiated this appeal. Although it was not required to do so, the Cabinet did attempt to provide information responsive to two of the Appellant's requests. Insofar as the Cabinet could provide records in response to the Appellant's request, the Cabinet states that it attempted to do so.
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  Inmate Christopher Hawkins ("Appellant") requested from the Penitentiary a copy of his resident record card and a theft report he claims to have filed with the Penitentiary. The Penitentiary denied both requests, and claimed that the report either does not exist or is not in its possession.  
  Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urb. Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). If the requester establishes a   prima facie case that records do or should exist, "then the agency may also be called upon to prove that its search was adequate."   
City of Ft. Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 848 n.3 (Ky. 2013) (citing   Bowling, 172 S.W.3d at 341).  
  On appeal, the Appellant claims that he completed a stolen property form and delivered it to a specific Penitentiary employee. The Penitentiary claims that the employee is currently on an extended leave of absence, but that it has searched the employee's desk and files, and that it cannot locate the report. The Penitentiary provides an affidavit from the property officer, who swears that he reviewed all theft reports that have been filed and that he could not locate the theft report that the Appellant seeks. Even if the Appellant has established a   prima facie case that the Penitentiary should possess the theft report, the Penitentiary has provided sufficient evidence of an adequate search that turned up no responsive records. For this reason, the Penitentiary did not violate the Act.           1  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      On appeal, the Penitentiary provided the Appellant with his updated resident card. Thus, any dispute about the Appellant's resident card is moot. 40 KAR 1:030 § 6.
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Records Decision    
  Lawrence Trageser ("Appellant") requested a copy of an investigation report completed by the Simpsonville Police Department, including certain body camera footage. The City provided the footage on a compact disc ("CD") and charged the Appellant a $ 10 fee. Claiming that the City's fee for the CD was excessive, the Appellant launched this appeal.  
  Under KRS 61.880(4), a person requesting records may appeal to the Attorney General if he believes "the intent of [the Act] is being subverted by an agency short of denial of inspection, including but not limited to the imposition of excessive fees." The Act provides that a "public agency may prescribe a reasonable fee for making copies of nonexempt public records requested for use for noncommercial purposes which shall not exceed the actual cost of reproduction, including the costs of the media and any mechanical processing cost incurred by the public agency, but not including the cost of staff required." KRS 61.874(3).  
  In an appeal like this, the burden is on the public agency to sustain its actions. KRS 61.880(2)(c). To carry its burden here and to substantiate the $ 10 it charged the Appellant, the City must present proof of the "actual cost of reproduction, including the costs of the media." Yet the City provides no evidence that a single blank CD costs $ 10.   See, e.g., 13-ORD-147 (finding a $ 10 fee for a CD to be excessive). Instead, the City claims that the Appellant has paid the fee and has therefore waived any claim that the fee was excessive. But the Act prohibits "the imposition of excessive fees."   See KRS 61.880(4). And there is no requirement that one forgo the prompt delivery of the requested records to seek relief from this Office. The City has failed to demonstrate that its actual cost to produce a CD amounted to $ 10. KRS 61.874(3). Thus, this Office finds that the City subverted the intent of the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  Lawrence Trageser ("Appellant") requested from the Department copies of all records identifying all vehicles, boats, or trailers that the Department has seized in connection with drug investigations conducted between January 1, 2019 and March 2, 2020. The Appellant also sought copies of any records documenting the Department's sale of the seized items, or records detailing the value of the seized items. In a timely written response, the Department stated only that "[t]hese records are exempt from inspection under KRS 61.878(1)(h). After final disposition of the cases involving these items, [the Department] will be able to comply with your request." This appeal followed.  
  When a public agency denies a request to inspect records, it must cite the exception authorizing the denial and briefly explain how the exception permits the agency to withhold the records. KRS 61.880(1). Under KRS 61.878(1)(h), a law enforcement agency may deny inspection of records obtained during a criminal investigation if inspection of those records would "harm the agency by revealing the identity of informants not otherwise known or by premature release of information to be used in a prospective law enforcement action[.]" A public agency may not simply assert that KRS 61.878(1)(h) applies to certain records. Instead, the agency must articulate a "concrete risk of harm" to the agency's investigation.   
City of Ft. Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 851 (Ky. 2013). "A concrete risk, by definition, must be something more than a hypothetical or speculative concern."   Id.  
  Here, the Department did not articulate any harm at all. Rather, the Department simply cited KRS 61.878(1)(h) and gave no explanation as to how it applied to the requested records. For this reason, it violated the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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Opinion
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      Open Records Decision    
  On March 16, 2020, Lawrence Trageser ("Appellant") requested from the Department copies of invoices or bills charging the Department for towing and impounding vehicles, boats, or trailers. The Department responded on December 17, 2020, and claimed that no responsive records existed. This appeal followed.  
  A public agency must respond to an open records request within three business days. KRS 61.880(1).           1Here, the Department did not issue a response until nine months after receipt of the request. The Department fails to explain its delay. The Department thus violated the Act when it failed to issue a timely written response to the Appellant's request.  
  In its response, the Department denied the request because it did not possess any responsive records. Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requestor to present a   prima facie case that the requested records do exist in the agency's possession.   
Bowling v. Lexington-Fayette Urb. Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005).  
  To make a   prima facie showing, the Appellant provides copies of court orders that order the forfeiture of various items seized in connection with criminal investigations. The Appellant also provides copies of Department evidence logs showing that the Department had seized and impounded a specific truck. Although these records show that the Department has seized vehicles, they do not show that the Department has been charged fees in connection with the seizure and impoundment of those vehicles. Moreover, even if the Appellant had made a   prima facie showing that such invoices should exist, the Department explains that it has a business relationship with a local towing company in which the company charges the related fees to the owner of the vehicle, not to the Department. Thus, the Department does not possess invoices because the company does not charge the Department.  
  Because the Department has explained why it does not possess responsive records, it did not violate the Act when it denied the Appellant's request.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      To address the novel coronavirus public health emergency, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020, following the Governor's signature. But here, the Appellant submitted his request before the effective date of SB 150. Thus, the Department needed to respond within three business days to this request.
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Meetings Decision    
  On January 21, 2021, Shelley Raines Lewis ("Appellant"), a member of the Council, submitted a written complaint to the mayor of Mount Vernon, the Council's presiding officer. In her Complaint, the Appellant alleged that the Council had violated the Act at its December 17, 2020, meeting. She claimed that the Council entered closed session to discuss "personnel matters," and that in closed session the Council discussed the city administrator's anticipated resignation following his recent election to public office and whether to employ him on a contractual basis. Because the Council did not respond in writing to the complaint, this appeal followed.  
  The Act provides that when a public agency receives a complaint, it must determine "whether to remedy the alleged violation pursuant to the complaint" within three business days. KRS 61.846(1). On appeal, the Council states that it will consider the Appellant's complaint at its next meeting and that it will respond at that time. But the Council offers no valid reason for its failure to respond to the complaint within the time provided by the Act.           1Thus, the Council violated the Act by failing to respond in writing to the Appellant's complaint.  
  The Council violated the Act in another way. Under KRS 61.810(1), "[a]ll meetings of a quorum of the members of any public agency at which any public business is discussed or at which any action is taken by the agency, shall be public meetings, open to the public at all times," unless a statutory exception permits discussion to occur in closed session. "Public business is the discussion of the various alternatives to a given issue about which the [agency] has the option to take action."   
Yeoman v. Commonwealth, Health Policy Bd., 983 S.W.2d 459, 474 (Ky. 1998).  
  On appeal, the Council claims that it lacks any authority to hire or terminate a city administrator. According to the Council, it cannot "take action" on the "various alternatives" to retaining a city administrator, so its discussion on that topic is not "public business" as defined in   Yeoman.  
  Under KRS 83A.090(1), however, "the city legislative body shall . . . list [the] duties and responsibilities of the" city administrator.   See also KRS 83A.080(1)(b) ("All nonelected city offices shall be created by ordinance which shall specify [p]owers and duties of office"). In her complaint, the Appellant claimed that the Council also discussed delegating the city administrator's tasks to other city employees. And the Council admits that it discussed "the effect [the city administrator's] elected position would have on his contractual duties." Therefore, by discussing the duties and responsibilities of the city administrator, and the duties and responsibilities of other employees in light of the city administrator's departure, the Council engaged in discussions about matters over which it can act. Thus, the Council's discussion was about a matter of "public business" under KRS 61.810(1) and   Yeoman.           2  
  Because the Council discussed matters of public business with a quorum present, its actions may be sustained only if an exception to the Act authorized the Council to hold those discussions in closed session. The Council invokes two. But neither applies here.  
  KRS 61.810(1)(f) permits a closed session for "[d]iscussions or hearings which might lead to the appointment, discipline, or dismissal of an individual employee, member, or student." However, "[t]his exception shall not be interpreted to permit discussion of general personnel matters in secret."   Id. With a fact pattern almost identical to this one, the Kentucky Supreme Court held that KRS 61.810(1)(f) does not permit public agencies to discuss the anticipated resignation of an employee in closed session.   
Carter v. Smith, 366 S.W.3d 414, 421 (Ky. 2012) (discussing the anticipated resignation of a superintendent). In that same decision, the Court also held that KRS 61.810(1)(f) did not permit the public agency to discuss, in closed session, whether to retain the resigning employee as an independent contractor.   Id.  
  Here, the Council claims that the purpose of the discussion was "to let the Council know more about [the city administrator's] situation and the effect his elected position would have on his contracted duties." That may be true, but public agencies may not rely on KRS 61.810(1)(f) to enter closed session and discuss an employee's anticipated resignation and subsequent appointment as an independent contractor.   Carter, 366 S.W.2d at 421.  
  The Council also invokes KRS 61.878(1)(g). Under that provision, public agencies may enter closed session to hold discussions with "a representative of a business entity" or to discuss a specific business proposal, but only "if open discussions would jeopardize the siting, retention, expansion, or upgrading of the business." KRS 61.810(1)(g).  
  That provision has no application here. The hiring of a city administrator by personal service contract does not concern the siting, retention, expansion, or upgrading of a business entity. That is not what occurred here. Thus, KRS 61.810(1)(g) does not apply.  
  In sum, the Council violated the Act when it failed to respond timely to a complaint submitted under the Act. The Council also violated the Act when it discussed public business during a closed session where no exception to the Act authorized such discussions in closed session.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.846(4)(a). The Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Council explains that the complaint was not timely answered under KRS 61.846(1) because it was made by a Council member rather than "a private citizen." But the Act does not permit such disparate treatment of complaints on that basis.
2 	      The Council also claims that it took no final action based on any discussions in closed session. But KRS 61.810(1) requires discussions about public business to occur in meetings open to the public. An agency's decision to take no action following an improper discussion in closed session does not affect whether a violation occurred. Similarly, the Council's plan to conduct the meeting a second time and hold the same discussions in open session does not negate the fact that the Council's conduct violated the Act.
2021 KY. AG LEXIS 23::February 9, 2021
[Group:"2021 KY. AG LEXIS 23"]LNI:6221-HF81-F7VM-S424-00000-00 
 Office of the Attorney General of the State of Kentucky
2021 KY AG LEXIS 232021 KY. AG LEXIS 23 
21-ORD-027
February 9, 2021  
Opinion
Opinion By: 		    Daniel Cameron Attorney General; James M. Herrick Assistant Attorney General 
      Summary:   Because the Louisville Metro Police Department ("Department") failed to respond to an open records request within ten days, it violated the Open Records Act ("the Act") as modified by Senate Bill 150. The Department also violated the Act when it withheld autopsy records, other than autopsy photographs and recordings made confidential by KRS 72.031.  
      Open Records Decision    
  On October 7, 2020, Paul Zapala ("Appellant") requested copies of a 911 call and an investigation report concerning a suicide that had occurred the previous month. The Department denied the request on November 10, 2020, under KRS 17.150(2) and KRS 61.878(1)(h), explaining that the investigation was not yet complete. This appeal followed.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the novel coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). The Department violated the Act by failing to respond to the Appellant's request within ten days.  
  After the appeal was initiated, the Department completed its investigation and provided the Appellant most of the requested records. However, the Department relied on KRS 61.878(1)(a) to redact birth dates, telephone numbers, and Social Security numbers to protect personal information. In addition, the Department denied access to the Medical Examiner's written autopsy report and autopsy photographs under KRS 61.878(1)(a) and 61.878(1)(k), explaining that "the release of said information constitutes an unwarranted invasion of personal privacy without a HIPAA authorization" executed by the decedent's administrator or a court order.  
  Under KRS 72.031(1), autopsy photographs and recordings are not "open to the public unless the spouse or personal representative of the decedent provides an express waiver to the state medical examiner, coroner, or other public official in lawful possession of those materials to make those materials public."           1Because neither the spouse or personal representative of the decedent provided such a waiver, the Department properly withheld the autopsy photographs, even though it did not expressly rely on KRS 72.031(1).  
  However, KRS 72.031(1) only applies to certain records of the Medical Examiner.           2Therefore, the Department's redactions, and its decision to withhold other records maintained by the Medical Examiner, may only be sustained if KRS 61.878(1)(a) applies.           3  
  KRS 61.878(1)(a) exempts "[p]ublic records containing information of a personal nature where the public disclosure thereof would constitute a clearly unwarranted invasion of personal privacy[.]" In reviewing an agency's denial of an open records request based on the personal privacy exemption, the courts and this Office balance the public's right to know what is happening within government against the personal privacy interest at stake in the record.   See 
Zink v. Commonwealth, Dept. of Workers' Claims, 902 S.W.2d 825, 828 (Ky. App. 1994). However, the Kentucky Supreme Court has held that certain categories of information about private individuals provide minimal insight into governmental affairs and may be categorically redacted under KRS 61.878(1)(a).   
Kentucky New Era, Inc. v. City of Hopkinsville, 415 S.W.3d 76, 89 (Ky. 2013). These categories include personal phone numbers, birth dates, and Social Security numbers.   Id. Accordingly, the Department properly redacted that information from the responsive records.   See KRS 61.878(4).  
  Although KRS 72.031 controls the inspection of autopsy photographs or recordings, KRS 61.878(1)(a) applies to the Medical Examiner's other records. As stated previously, this Office must weigh the competing interest in privacy against the public's interest in government oversight to determine whether KRS 61.878(1)(a) permits an agency to withhold a record.   See Zink, 902 S.W.2d at 828. In the context of autopsy reports, this Office has previously weighed the competing interests at stake and has concluded that the public interest outweighs any competing privacy interest.  
  In 14-ORD-090, this Office found that written autopsy records must be disclosed to the public. When determining what personal privacy interests were at stake, this Office concluded that a decedent is unable to assert a cognizable privacy interest.           4However, this Office also noted that the decedent's family may have a cognizable privacy interest in the autopsy report. If the public agency provides proof of the surviving family members' objections, then such objections may provide a compelling privacy interest that outweighs the public interest in the report. But the General Assembly has given heightened privacy protections to autopsy photographs under KRS 72.031, and denied similar protection to written autopsy reports. In doing so, the General Assembly has drawn a clear line demarking which portions of an autopsy report are subject to public inspection and which portions are not.  
  Here, the Department has presented no evidence that the decedent's family objects to release of the written autopsy report. Under KRS 61.880(2)(c), the public agency bears the burden of proof to support its denial of inspection. The Department has not met its burden that the Medical Examiner's records, other than autopsy photographs or recordings, are exempt under KRS 61.878(1)(a). For that reason, the Department violated the Act when it withheld the written autopsy reports.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
Footnotes
Footnotes
1 	      KRS 72.031(1) authorizes disclosure of autopsy photographs and recordings to certain categories of persons, none of which includes the Appellant.
2 	            See 2017 Ky. Acts ch. 78, § 4 ("This Act [which creates KRS 72.031] is not meant to alter or change in any way the current law in the Commonwealth relating to the availability of autopsy records that are not otherwise specifically provided for in this Act.").
3 	      The Department also claims that the Health Insurance Portability and Accountability Act of 1996 ("HIPAA") requires the written autopsy report to be withheld. However, the Medical Examiner is not a "health plan, health clearinghouse, or healthcare provider" MDASH the "covered entities" to which HIPAA applies. 42 U.S.C § 1320d-6(a); 45 CFR § 160.103. And there is no evidence that the Medical Examiner is a "business associate" of such covered entities, thus making it subject to HIPAA requirements as well. 45 CFR § 160.103. Therefore, HIPAA does not apply to the Medical Examiner to prevent the release of the written autopsy report.
4 	      In doing so, this Office relied on OAG 81-149, in which the Attorney General opined that "a deceased person has no personal privacy rights and the personal privacy rights of living individuals do not reach to matters concerning deceased relatives." This statement was made prior to Congress' enacting HIPAA in 1996. Under federal law, a decedent maintains a privacy interest in health records for 50 years. 45 CFR § 160.103. Although HIPAA is not applicable here, because the Medical Examiner is not a "covered entity," this Office notes that federal or state law may have created additional privacy rights for decedents that did not exist in the 1980s.       See, e.g., KRS 72.031.
2021 KY. AG LEXIS 22::February 9, 2021
[Group:"2021 KY. AG LEXIS 22"]LNI:6221-HF81-F7VM-S423-00000-00 
 Office of the Attorney General of the State of Kentucky
2021 KY AG LEXIS 222021 KY. AG LEXIS 22 
21-ORD-022
February 9, 2021  
Opinion
Opinion By: 		    Daniel Cameron Attorney General; James M. Herrick Assistant Attorney General 
      Summary:   Bell County Forestry Camp ("Camp") did not violate the Open Records Act ("the Act") when it denied an inmate's request for records that did not contain a specific reference to him.  
      Open Records Decision    
  On December 30, 2020, inmate Brian Queen ("Appellant") requested copies of all photographs in his JPay e-mail account. In a timely response, the Camp denied Appellant's request under KRS 61.878(1)(p) and further stated that JPay, not the Camp, was the custodian of the records. This appeal followed.  
  On appeal, the Camp abandons its claim that JPay, not the Camp, was the custodian of the records.           1It also abandoned its reliance on KRS 61.878(1)(p). Instead, the Camp relies on KRS 197.025(2). Under that statute, the Camp is not "required to comply with a request for any record from any inmate . . . unless the request is for a record which contains a specific reference to that individual." The Attorney General has consistently recognized that KRS 197.025(2) expressly authorizes correctional facilities to deny an inmate's request if the records do not contain a specific reference to that inmate.   See, e.g., 20-ORD-130; 10-ORD-216; 08-ORD-008.  
  Here, the Camp asserts that only two of the photographs contain a specific "reference" to the Appellant. For that reason, the Camp argues that it properly denied access to the remaining photographs under KRS 197.025(2).           2This Office agrees. The request was properly denied because the photographs do not specifically reference the Appellant. Accordingly, the Camp did not violate the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Camp's response that JPay is the custodian of these e-mails may have been inartfully worded, but the Camp was not wholly mistaken in making such claim. This Office has previously found that JPay, Inc., a private company, is the owner or possessor of e-mails between inmates and private individuals. Such e-mails are not public records unless they are actually used by the facility, or otherwise come within the facility's possession.       See 20-ORD-109.
2 	      The Camp has agreed to provide the Appellant copies of the two photographs in which he appears upon payment of copying costs. Accordingly, this appeal is moot as to those two photographs.
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February 9, 2021  
Opinion
Opinion By: 		    Daniel Cameron Attorney General; Marc Manley Assistant Attorney General 
      Summary:   The Graves County Board of Education ("Board") did not violate the Open Meetings Act ("Act") when it held a regularly scheduled meeting at a school during the school day.  
      Open Meetings Decision    
  On January 7, 2021, the Board adopted its schedule for regular meetings during the 2021 calendar year. Once per month, the Board will hold "planning sessions," open to the public, at various schools throughout the district. Each of the meetings is scheduled to begin at noon. In accordance with this schedule, the Board held its first planning session at an elementary school on January 12, 2021. Lynette Warner ("Appellant") claims that the Board's noon meetings are not conducted at a convenient time or place. Appellant submitted a written complaint to the presiding officer of the school board to express her objections. She claims she received no response within three business days. This appeal followed.  
  The Act provides that when a public agency receives a complaint, it must "determine . . . whether to remedy the alleged violation pursuant to the complaint" and respond in writing to the person making the complaint within three business days. KRS 61.846(1). On appeal, the Board provides proof that it received Appellant's complaint on January 12 and mailed its response on January 13, 2021. On this record, the Board timely issued its written response to the Appellant's complaint and did not violate the Act in this regard.  
  But the Appellant still claims that the Board did not conduct its January 12, 2021 planning meeting at a convenient time or place. The Act requires that public meetings must "be held at specified times and places which are convenient to the public." KRS 61.820(1). However, the Kentucky Supreme Court has recognized that public agencies are not required to conduct their meetings at the   most convenient time and place. In   Knox County v. Hammons, the Supreme Court explained:  
  The intent of the open meetings statutes is to ensure that government business is not conducted in secret, that the public is adequately notified of the time and nature of government proceedings, and that interested citizens be afforded the opportunity to participate in such proceedings. In short, the open meetings statutes are designed to prevent government bodies from conducting its business at such inconvenient times or locations as to effectively render public knowledge or participation impossible, not to require such agencies to seek out the most convenient time or location.
  
  129 S.W.3d 839, 845 (Ky. 2004). In addition, this Office has previously considered a claim like that of the Appellant. For example, in 10-OMD-171, this Office found that a school board's decision to hold a public meeting at a school during the school day does not violate the Act.   See also 95-OMD-106.  
  While the Board's planning session may not have been held at the most convenient time, there is no evidence in this record that public knowledge or participation has been rendered "impossible."   Hammons, 129 S.W.3d at 845. Therefore, the Board did not violate the Act when it held its meeting on January 12 during the school day.           1  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.846(4)(a). The Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Appellant also objects to the Board conducting these meetings in schools. The Appellant claims that such meetings could put the safety of children at risk. Since Board meetings are open to the public, the schools would be required to admit any member of the public to attend the meeting inside a school. Between the current state of emergency and other safety concerns, the Appellant has asked the Board to cease meeting inside the school during the school day. Because this Office has no authority under the Act to address this concern, this concern may be addressed to the appropriate school administrators.
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Opinion
Opinion By: 		    Daniel Cameron Attorney General; Marc Manley Assistant Attorney General 
      Summary  : The Office of the State Medical Examiner ("Medical Examiner") did not violate the Open Records Act (the "Act") when it denied a request for records that was unreasonably burdensome.  
      Open Records Decision    
  Joshua Powell ("Appellant") claims that he delivered a request to inspect records to the Medical Examiner on December 4, 2020. After receiving no response, he initiated this appeal on January 11, 2021.  
  On appeal, the Medical Examiner claims it did not receive the Appellant's request. An agency's obligations under the Act arise only after its receipt of a request to inspect records. KRS 61.880(1). With nothing more than the parties' divergent claims, this Office is unable to conclude that the Medical Examiner failed to issue a timely response to a request that it had received.   See, e.g., 20-ORD-134; 18-ORD-056; OAG 89-81.  
  Now having the request, the Medical Examiner claims that it cannot comply because the request places an unreasonable burden upon it. Under KRS 61.872(6), a public agency may deny a request that "places an unreasonable burden" on the agency. However, the agency must substantiate the unreasonable burden by clear and convincing evidence.   Id. In considering whether an agency has met that burden, this Office considers the number of records implicated, whether the records are in a physical or electronic format, and whether the records contain otherwise exempt material requiring redaction.   See, e.g., 97-ORD-088 (finding that a request implicating thousands of physical files pertaining to nursing facilities was unreasonably burdensome, where the files were maintained in physical form in several locations throughout the state, and each file was subject to confidentiality provisions under state and federal law). In addition to these factors, this Office has found that a public agency may demonstrate an unreasonable burden if it does not catalogue its records in a manner that will permit it to query keywords mentioned in the request.   See, e.g., 96-ORD-042 (finding that it would place an unreasonable burden on the agency to manually review thousands of files for the requested keyword to determine whether such records were responsive).  
  Here, the Appellant has requested copies of "any postmortem examination reports generated . . . [that identify] petechiae, cutaneous periorbital petechiae, periorbital petechiae and/or any other form of facial petechiae on the decedent" from 2015 to the present.           1The Appellant also sought all examination reports that attributed the formation of petechiae to "resuscitative efforts," such as CPR, and all reports in which the decedent presented petechiae where the cause of death was determined to be an accident. The Medical Examiner explains that the Appellant's request seeking all of these reports generated since 2015 implicates over 12,000 reports. The Medical Examiner is unable to search an electronic database using the specific terms associated with the condition the Appellant has specified. Rather, the Medical Examiner would have to independently retrieve over 12,000 physical reports, stored in various centers throughout the state, and manually review each report to determine whether the specified condition or terms appear in each of those reports. The Medical Examiner estimates that to comply with the request would require 30 minutes of staff time to review each report. In total, that step would require approximately 6,000 hours of staff time. But if a report were responsive to the request, the Medical Examiner would have to expend even more staff time to redact confidential information. For these reasons, this Office finds that the Medical Examiner has carried its burden by clear and convincing evidence to demonstrate that the request is unreasonably burdensome.   See, e.g., 97-ORD-088; 96-ORD-042. Thus, the Medical Examiner did not violate the Act when it denied Appellant's unreasonably burdensome request.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      Petechiae is a bleeding condition that results in pinpoint, non-blanching spots that appear on the skin and may look like a rash.       See Ailbhe McGrath,       Petechiae, NCBI BOOKSHELF,       available at https://www.ncbi.nlm.nih.gov/books/NBK482331/ (last visited Feb. 8, 2021).
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Opinion
Opinion By: 		    Daniel Cameron Attorney General; James M. Herrick Assistant Attorney General 
      Summary:   Because the Louisville Metro Police Department ("Department") failed to respond to an open records request within ten days, it violated the Open Records Act ("the Act") as modified by Senate Bill 150. However, the Department subsequently complied with the Act. The Department conducted a good faith search for responsive records and provided all responsive records to the requester.  
      Open Records Decision    
  On October 28, 2020, Newsy ("Appellant"), a media organization, requested copies of "all documents, memos, report's [  sic] and plans that outline [the Department's] response, adoption and implementation of President Obama's 21st Century Policing report" since January 1, 2015. Although the Department acknowledged receipt of the Appellant's request, it did not provide a response within ten days. This appeal followed.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the novel coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). The Department violated the Act by failing to respond to Appellant's request within ten days.  
  The Department acknowledges that its response was untimely. However, it now claims it has provided the Appellant all responsive records located by its Strategic Planning Unit.           1The Appellant disagrees, and claims additional records exist but that they have not been provided.  
  When a public agency claims that it has provided all responsive records, this Office has historically declined to make a finding that additional records should exist. That is because this Office "is a reviewer of the course of action taken by a public agency and not a finder of documents." OAG 86-35. Moreover, once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). If the requester establishes a   prima facie case that records do or should exist, "then the agency may also be called upon to prove that its search was adequate."   
City of Ft. Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 848 n.3 (Ky. 2013) (citing   Bowling, 172 S.W.3d at 341). Therefore, to support a claim that additional documents exist, the Appellant must produce some evidence that calls into doubt the adequacy of the agency's search.   See, e.g., 95-ORD-96. The Appellant has made such a showing here.  
  On appeal, the Appellant provides a copy of a record it has obtained from a different source that appears to have been created by the Department and that is responsive to the request. Yet the Department did not provide the Appellant with a copy of this record.           2The Appellant also cites references in various documents that appear to require the Department to generate additional records, but the Department has not provided such records. The Department, however, asserts that if any additional records did exist in its possession, "they no longer do."           3The Department explains that the commander of the Strategic Planning unit searched that unit's work area, "including file cabinets, boxes, and desks," and all electronic files it possesses using the keywords "21st," "21st Century," and "21st Century Policing." The Department located no records other than those it provided to the Appellant.  
  The Department has searched all of its records within the Strategic Planning Unit - the division responsible for implementing the 21st Century Policing policy. In doing so, the Department has conducted a reasonable search, in good faith, for responsive records. The Act "requires nothing more." 06-ORD-42.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
Footnotes
Footnotes
1 	      The Department claims that the Strategic Planning Unit, the division responsible for implementing the 21st Century Policing policy, would be the only division in possession of responsive records because that division was in charge of "project management" for the 21st Century Policing report.
2 	      This record is dated 2016 and titled "LMPD Implementation on 21st Century Policing."
3 	      Although the Department does not claim that the records were lost or destroyed, the Department is unable to explain why it does not possess a copy of the record that the Appellant provides on appeal. If such records did exist and were lost or destroyed, that presents a records management issue, which is within the province of the Kentucky Department for Libraries and Archives.
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Opinion
Opinion By: 		    Daniel Cameron Attorney General; Marc Manley Assistant Attorney General 
      Summary  : The City of Cordon (the "City") did not violate the Open Records Act (the "Act") when it charged ten cents per page for copies of requested records.  
      Open Records Decision    
  On December 21, 2020, Beth French ("Appellant") requested to inspect records relating to the City's employees. In a timely written response, the City complied with the request and produced 956 pages of records for inspection. Charging ten cents per page, the City requested from the Appellant $ 95.00 in copying fees. The Appellant claims that the City used more paper than required to copy the records. She therefore files this appeal.  
  Public agencies may charge "a reasonable fee for making copies of nonexempt public records requested for use for noncommercial purposes which shall not exceed the actual cost of reproduction." KRS 61.874(3). Courts agree that ten cents per page is a reasonable fee.   
Friend v. Rees, 696 S.W.2d 325, 326 (Ky. App. 1985). Moreover, public agencies are not required "to tailor the format [of records] to meet the request of an individual[.]" KRS 61.874(3).  
  Here, the Appellant does not dispute the City's copying rate at ten cents per page. Rather, she claims that the City used too much paper to copy the records. For example, the Appellant requested, in part, all timesheets for the City's employees. The City copied each employee's daily timecard separately, resulting in one piece of paper per daily timecard of each employee. The City, on the other hand, claims that it first invited the Appellant to inspect the records in person. The Appellant declined that invitation. Therefore, the City prepared copies of each record. The Act does not require the City to tailor the format of its records to reduce the amount of paper used in copying the records. The Appellant's request resulted in the City using 956 pieces of paper to copy the requested records. The City did not violate the Act when it charged the Appellant ten cents per page to produce the copies she requested.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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Opinion
Opinion By: 		    Daniel Cameron Attorney General; Marc Manley Assistant Attorney General 
      Summary:   The Kentucky State Reformatory ("Reformatory") did not violate the Open Records Act ("the Act") when it denied an inmate's request for records that do not contain a specific reference to him.  
      Open Records Decision    
  On December 21, 2020, inmate Taquan Neblett ("Appellant") requested from the Reformatory a copy of the Terms of Service for the JPay email service used in the Reformatory.           1The Reformatory timely responded to deny the request because the requested record does not specifically refer to the Appellant by name.  
  KRS 197.025(2) provides that the Reformatory is not "required to comply with a request for any record from any inmate . . . unless the request is for a record which contains a specific reference to that individual." KRS 197.025(2). The Terms of Service that the Appellant requested is a generally applicable policy related to the JPay email system. It does not refer to any specific inmate. Accordingly, the Reformatory did not violate the Act in denying the request.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      This Office has previously explained the contractual relationship between JPay, Inc. and the Department of Corrections.       See 20-ORD-109.
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  Inmate Glen Davis ("Appellant") claims that he requested from the Department a copy of an investigative report, but that he received no response. On appeal, the Department asserts that it never received the request.  
  An agency's obligations under the Act arise only after its receipt of a request to inspect records. KRS 61.880(1). But here, the Department provides an affidavit in which its records custodian swears that the custodian did not receive the Appellant's request. On this record, there is no basis to conclude that the Department violated the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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21-ORD-020
February 5, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  On November 23, 2020, inmate Glen Davis ("Appellant") requested from the Scott County Sheriff's Office records pertaining to the Sheriff's Office's search of his computer. On January 4, 2021, Appellant filed this appeal because he had received no response from the Sheriff's Office. On appeal, the Sheriff's Office claims that it had previously provided to the Appellant all the records it possessed in connection to the Sheriff's Office's investigation of the criminal matter.           1  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). To address the novel coronavirus public health emergency, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020, following the Governor's signature. SB 150 provides, notwithstanding the provisions of the Act, "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). Under KRS 446.030(1)(a), the computation of a statutory time period does not exclude weekends unless "the period of time prescribed or allowed is less than seven (7) days." Accordingly, under SB 150, a public agency is required to dispose of a request to inspect records within ten calendar days.  
  Here, the Sheriff's Office failed to respond to the Appellant's request. The Sheriff's Office's previous compliance with the Appellant's request does not nullify its duty under KRS 61.880(1) to issue a timely written response explaining why it would not comply with the Appellant's new request. If there are no additional documents responsive to Appellant's request, the Sheriff's Office should have stated as much in a timely written response.   See, e.g., 09-ORD-145; 98-ORD-154. Because the Sheriff's Office failed to respond to Appellant's request, it violated the Act.           2  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      In 21-ORD-002, the Appellant submitted a similar request to the Sheriff's Office. As noted in that decision, the Sherriff's Office claimed it had provided all responsive records to the Appellant and there was no basis for this Office to find otherwise.
2 	      The Sheriff's Office claims that the Appellant has sent multiple requests seeking similar records. At some point, repeated requests for the same records could imply an intent to disrupt essential functions of the Sheriff's Office. KRS 61.872(6). However, the Sheriff's Office would be required to support such a claim with clear and convincing evidence.
2021 KY. AG LEXIS 19::February 4, 2021
[Group:"2021 KY. AG LEXIS 19"]LNI:620Y-KDY1-JF1Y-B35Y-00000-00 
 Office of the Attorney General of the State of Kentucky
2021 KY AG LEXIS 192021 KY. AG LEXIS 19 
21-OMD-018
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Meetings Decision    
  On January 12, 2021, Jason Reed ("Appellant") submitted a written complaint to the mayor of Cold Springs in which he alleged that the Council had violated the Act when it conducted two special meetings--one on December 17, 2020, and one on December 30, 2020. Because the Council did not respond in writing to the complaint, this appeal followed.  
  The Act provides that when a public agency receives a complaint, it must "determine . . . whether to remedy the alleged violation pursuant to the complaint" and respond in writing to the person making the complaint within three business days. KRS 61.846(1). The Council failed to respond to the complaint at all. On appeal, it provides no valid basis for its failure to respond as the Act requires. Thus, the Council violated the Act when it failed to respond to the Appellant's complaint.  
  The Council violated the Act in another way. The Act requires that a public agency must provide written notice of a special meeting. That notice must include "the date, time, and place of the special meeting." KRS 61.823(3) Under KRS 61.823(4)(a), the public agency must provide such notice at least 24 hours prior to the special meeting. The public agency must also provide notice to members of the agency and media organizations that have requested such notice. KRS 61.823(4)(b). And the agency must post the notice "in a conspicuous place in the building where the special meeting will take place and in a conspicuous place in the building which houses the headquarters of the agency." KRS 61.823(4)(c).  
  In response to the novel coronavirus emergency, the General Assembly enacted Senate Bill 150 ("SB 150"), which became effective on March 30, 2020. Section 1(8)(b) of SB 150 provides that during the state of emergency, "[n]otwithstanding KRS 61.826, a public agency may conduct any meeting . . . by live audio or live video teleconference." For meetings conducted by teleconference, SB 150 expressly incorporates the notice requirements for special meetings under KRS 61.823. But along with the notice requirements stated in KRS 61.823, during the current public health emergency, the agency must "[p]rovide specific information on how any member of the public or media organization can access the meeting." SB 150 § 1(8)(b)3. That is important information. Without it, the public has no other way to attend a public meeting when the General Assembly has otherwise suspended the requirement to provide a primary physical location at which the public may attend the meeting. Therefore, when a public agency conducts a meeting by virtual means, the "specific information" required in the notice must include a phone number or website link or, at a minimum, directions for how the public may access the meeting.  
  Here, the Council's notice provided that its December 17 special meeting would be "conducted by video conference" using Zoom.           1The Council's notice, however, did not provide "specific information on how any member of the public or media organization can access the meeting." SB 150 § 1(8)(b)3. Although the Council notified the public of the special meeting through the Council's Facebook page, the Council needed to provide specific information on how to access the meeting in the notice itself.           620YKDY1JF1YB35Y0000000:ob:fnr22That is because the notice must also be posted "conspicuously" at the agency's headquarters, KRS 61.823(4)(c), and delivered to members of the media who have requested such notice, KRS 61.823(4)(a). If the notice does not contain the specific information required under SB 150 § 1(8)(b), then a person reviewing the notice would not know how to access the meeting.  
  The Council's notice for the December 30 special meeting was similarly deficient. That notice stated only that the meeting would be "conducted by video conference" using Zoom. It contained no information on how the public or media could access the broadcast. In this way, the Council twice violated the Act when it failed to provide proper notice for either of its two special meetings, as required by SB 150 § 1(8)(b).  
  The Council's violations are not limited to the technical deficiencies in its meeting notices. The Appellant also objects to the Council's taking action on an agenda item following its closed session discussion because the agenda did not expressly provide that such action might occur. At special meetings, public agencies may only take action on "items listed on the agenda in the notice." KRS 61.823(3). The best practice for public agencies is for the agenda to state expressly that action may be taken on items discussed in closed session. But this Office has found that an agency's failure to adhere to this best practice does not, by itself, violate the Act.   See, e.g., 17-OMD-044; 16-OMD-011; 02-OMD-022.  
  Here, the agenda for the December 17 meeting only states, "Executive Session 61.810(1)(b) - acquisition of property." The December 30 meeting agenda similarly states, "Executive Session 61.810(1)(c) -- Litigation." The agendas do not state whether the City would take action on these items. In fact, the next item on both agendas is "adjournment." In the context of these barebones agendas, the Council's decision to act at the December 17 special meeting is all the worse because it had affirmatively informed the public that it would take no action at that meeting.           3The Council violated the Act at the December 17 meeting when it took action on the item following the closed session after it had represented to the public that no such action would be taken.  
  Finally, the Appellant alleges that the Council failed to broadcast the December 17 special meeting until after it had concluded its closed session. If true, that would violate multiple provisions of the Act.   See, e.g., KRS 61.810(1) ("All meetings of a quorum of the members of any public agency at which any public business is discussed or at which any action is taken by the agency, shall be public meetings, open to the public at all times," unless a statutory exception permits discussion to occur in closed session); KRS 61.815(1)(a) (requiring a public agency, before entering closed session, to give notice "in regular open meeting of the general nature of the business to be discussed in closed session, the reason for the closed session, and the specific provision of KRS 61.810 authorizing the closed session"); KRS 61.815(1)(b) ("Closed sessions may be held only after a motion is made and carried by a majority vote in open, public session[.]"). But this Office cannot resolve this factual dispute on this record.  
  In sum, the Council violated the Act when it failed to respond to a complaint under KRS 61.846(1). It again violated the Act twice when it failed to provide sufficient notice as required by SB 150 for the special meetings that it held on December 17 and December 30. And it again violated the Act when it publicly stated that it would take no action following executive session at the December 17 special meeting, yet proceeded to take action nevertheless.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.846(4)(a). The Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      For posterity's sake, Zoom's 2019 SEC FORM 10-K describes it as a "video-first communications platform that delivers happiness and fundamentally changes how people interact. We connect people through frictionless video, phone, chat, and content sharing and enable face-to-face video experiences for thousands of people in a single meeting across disparate devices and locations." During the health pandemic that began in 2020 and continues through 2021, Zoom and similar options such as Microsoft Teams, Skype, WebEx, and others largely replaced in-person meetings in many facets of life, including in the workplace.
2 	      But in that same social media post, the Council stated: "The only thing on the agenda is an executive session, therefor[e] this will not be streamed LIVE on Facebook."
3 	      Even if this statement were "inadvertent," as the Council claims, a reasonable person viewing the Facebook post could conclude that no action would take place at the meeting.
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  On October 29, 2020, Terry Goodspeed ("Appellant") requested from the Department a copy of any video or audio footage obtained from officer-worn body cameras or dashboard cameras related to a specific motor vehicle accident investigation that occurred on October 15, 2020, just two weeks before the request.  
  When a public agency denies a request to inspect records, the Act requires the agency to "include a statement of the specific exception authorizing the withholding of the record and a brief explanation of how the exception applies to the record withheld." KRS 61.880(1). Here, the Department issued a timely response and denied the request under KRS 189A.100. But on appeal, the Department admits that it should not have relied on KRS 189A.100 to deny inspection. Instead, the Department claims that the requested video footage is evidence to be used in a criminal case in which the related prosecution has not yet concluded. For that reason, the Department now claims that the footage is exempt under KRS 17.150(2) and KRS 61.878(1)(h). Because the Department's initial response failed to identify the applicable statutory exception, and because the Department also failed to explain how the exception applied to deny inspection, the Department violated the Act.  
  That said, the Department was justified in denying the request under KRS 17.150(2). Under that provision, "[i]ntelligence and investigative reports maintained by criminal justice agencies are subject to public inspection if prosecution is completed or a determination not to prosecute has been made." KRS 17.150(2). This Office has observed that "[i]nvestigative reports are nearly always withheld from public inspection to protect sources of information and techniques of investigations and also to prevent premature disclosure of the contents to the targets of investigation, which could thwart law enforcement efforts." OAG 83-123, p. 2 (citations omitted). This Office has also determined that the "investigative reports" include audio and video recordings such as "dash-cam video recordings."   See, e.g., 20-ORD-104; 07-ORD-095; 04-ORD-234.  
  Here, the Department explains that the individual depicted in the footage was arrested on multiple charges. A preliminary hearing in the related criminal case is scheduled to occur on February 3, 2021. Thus, the prosecution is ongoing and KRS 17.150(2) permits the Department to deny inspection of the footage until such prosecution has completed.           1  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      Because the Department has properly relied on KRS 17.150(2) to deny the request, this Office does not consider whether KRS 61.878(1)(h) also applies to deny inspection.       See 20-ORD-104.
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Records Decision    
  On December 10, 2020, Jenny Patten ("Appellant") asked the Cabinet to provide "[t]he cycle virus threshold for a positive Covid19 [  sic] test, including all data, records, emails regarding this testing," and "[a]ll information regarding the CT value for all PCR tests, being used for testing in the state of Kentucky." The Cabinet timely denied the request, partly because it sought information and partly because the request was too vague. This appeal followed.  
  The Act does not require public agencies to answer every question or provide information. Rather, the Act requires a public agency to make public records available for inspection. KRS 61.872;   
Dept. of Revenue v. Eifler, 436 S.W.3d 530, 534 (Ky. App. 2013) ("The ORA does not dictate that public agencies must gather and supply information not regularly kept as part of its records."). Here, the Appellant asked the Cabinet to provide "[t]he cycle virus threshold for a positive Covid19 [  sic] test." That is a request for information. Under the Act, the Cabinet had no duty to provide such information.  
  The Appellant also asked the Cabinet to provide "data, records, [and] emails" related to the "cycle virus threshold for a positive Covid19 [  sic] test." Under the Act, however, a request to inspect public records must describe those records in a manner "adequate for a reasonable person to ascertain the nature and scope of [the] request."   
Commonwealth v. Chestnut, 250 S.W.3d 655, 661 (Ky. 2008). If the request is for copies of public records, it must "precisely describe[ ] the public records which are readily available within the public agency." KRS 61.872(3)(b). The Appellant's request does not meet either standard. A request for all records "regarding [COVID-19] testing" is an "open-ended any-and-all-records-that-relate type of request," which does not precisely describe the records sought.   See, e.g., 08-ORD-058. This Office has consistently stated that "blanket requests for information on a particular subject need not be honored."   See, e.g., OAG 90-83; 95-ORD-108; 13-ORD-077. Thus, the Cabinet did not violate the Act when it denied the request.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  Between the dates of June 5, 2020, and December 1, 2020, inmate Randy Whitson ("Appellant") submitted five open records requests to the Complex. The Complex denied each for various reasons. On January 4, 2021, this Office received Appellant's request to appeal all five of the denials.           1  
  The first of the Appellant's requests sought a copy of the legal mail log to the extent it referenced the Appellant. The Complex denied this request because the Appellant did not specify any temporal limitations. KRS 61.872(3)(b) requires that request precisely describe the records being sought. Under this provision, this Office has found that a request that lacks any temporal scope does not precisely describe the records sought.   See, e.g., 20-ORD-017; 15-ORD-212. Here, the Appellant failed to specify the dates or a date range for the legal mail log he sought, and therefore, his request was not precise enough to provide the Complex with the information needed to produce the documents requested. For that reason, the Complex did not violate the Act when it denied the Appellant's request for copies of the legal mail log.  
  The second request sought a copy of the regular mail log to the extent it referenced the Appellant. At first, the Complex denied this request for the same reason it denied the Appellant's first request. However, on appeal the Complex asserts that the Complex does not "maintain a log for regular mail." For that reason, the Complex does not possess records responsive to this request. Under KRS 61.880(1), a public agency that denies a request to inspect records must "include a statement of the specific exception authorizing the withholding of the record and a brief explanation of how the exception applies to the record withheld." Because the Complex failed to identify the exception on which it relied to deny the Appellant's request, the Complex violated the Act.  
  Despite its initial violation of the Act, the Complex has since confirmed that the records sought do not exist. Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requestor to present a   prima facie case that the requested records do exist in the agency's possession.   
Bowling v. Lexington-Fayette Urb. Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). Appellant has failed to make a   prima facie case that the Complex maintains a mail log for non-legal mail. Thus, the Complex did not violate the Act when it denied the Appellant's request.  
  In his third request, the Appellant sought all "records, information, [and] matter" that relate to the Appellant, including a copy of Appellant's "Legal Aide Training Course 2017 Certificate." The Complex denied this request because the Appellant failed to include the money authorization form for the payment of fees. The Act provides that "[w]hen copies are requested, the custodian may require . . . advance payment of the prescribed fee[.]" KRS 61.874(1). Kentucky courts have held that correctional facilities may charge inmates reasonable copying costs in providing copies of records under the Act.   See 
Friend v. Rees, 696 S.W.2d 325, 326 (Ky. App. 1985). Thus, the Complex did not violate the Act in denying the Appellant's request for a copy of "Legal Aide Training Course" certificate by first requiring that he submit the applicable copying fee.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Complex argues that the Appellant did not timely appeal any of the denials. Under KRS 197.025(3), a person "confined in a penal facility shall challenge any denial of an open record with the Attorney General by mailing or otherwise sending the appropriate documents to the Attorney General within twenty (20) days of the denial[.]" To determine whether an inmate has timely appealed, this Office considers the date the inmate mailed "the appropriate documents," not the date this Office received them. Here, the exact date on which Appellant mailed this appeal is unknown. But he must have mailed the appropriate documents after December 2, 2020, because his appeal references denials that the Complex issued on that date. Because the first two denials occurred on June 6, 2020 and November 6, 2020, respectively, the Appellant needed to appeal those denials by June 26, 2020, and November 26, 2020, respectively. KRS 197.025(3). Thus, this Office is without jurisdiction to consider the appeals of those two denials.
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Opinion
Opinion By: 		    Daniel Cameron, Attorney General; James M. Herrick, Assistant Attorney General 
      Open Records Decision    
  On November 5, 2020, the Cabinet received Samuel Hayward's ("Appellant") request for certain records related to the Office of Unemployment Insurance.           1The Appellant's request contained nine subparts, six of which the Cabinet denied for various reasons. This Office will address each part in turn.  
  First, the Appellant sought the "total amount" of sick days that unemployment referees had taken since June 2020, and the "total amount" of claimants who have been found eligible for benefits but who have not yet received "a single payment." The Act does not require public agencies to fulfill requests for information. KRS 61.872;   
Dept. of Revenue v. Eifler, 436 S.W.3d 530, 534 (Ky. App. 2013) ("The ORA does not dictate that public agencies must gather and supply information not regularly kept as part of its records."). The Cabinet properly denied each of these requests as requests for information.  
  Second, the Appellant sought copies of the training materials that would explain how to facilitate payments to claimants following an award of benefits. The Cabinet denied this request. As grounds for its denial, the Cabinet claimed that the responsive training materials are exempt from inspection under KRS 341.190(4). KRS 341.190(4) provides that "[i]nformation obtained from an employing unit or individual and other records made by the cabinet in the administration of [KRS Chapter 341] are confidential and shall not be published or be open for public inspection," except as otherwise provided.  
  Recently, in 21-ORD-006, this Office considered KRS 341.190 and a similar request for training materials under the Act. There, this Office concluded that the phrase "other records," as used in the statute, applies only to those records that contain information pertaining to specific employers or workers.           2As a result, this Office found that the Cabinet could not rely on KRS 341.190 to deny inspection of the training materials at issue in that decision.   See generally 21-ORD-006. Here, the Cabinet has not claimed that these training materials contain information about a specific employer or worker, and the Cabinet has not distinguished these training materials from those materials addressed in 21-ORD-006. Accordingly, the Cabinet violated the Act when it denied inspection of the responsive training materials.  
  Finally, the Appellant sought a "complete list, by day, of questions" submitted to the Governor at his daily press conferences. In response to this request, the Cabinet explained that it is not the custodian for the records the Appellant was seeking. Under KRS 61.872(4), "[i]f the person to whom the application is directed does not have custody or control of the public record requested, that person shall notify the applicant and shall furnish the name and location of the official custodian of the agency's public records." Here, the Cabinet directed the Appellant to the records custodian for the Governor's Office.           3Because the Governor's Office would have the responsive records, the Cabinet did not violate the Act in its response to the Appellant.           4  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Appellant had previously submitted his request to the Education and Workforce Development Cabinet in June of 2020. Following Executive Order 2020-686 and the reassignment of the Office of Unemployment Insurance to the Labor Cabinet under the Governor's statutory reorganization authority, the Appellant's request was forwarded to the Labor Cabinet. The Appellant initiated this appeal because he had not received a response from any public agency. While the Education and Workforce Development Cabinet's failure to timely respond is a violation of the Act, the Labor Cabinet ultimately responded to the Appellant's request. For that reason, the Labor Cabinet is denominated as the appropriate party against whom this appeal was taken. Because the Labor Cabinet received the request on November 5, 2020, its November 12, 2020 response was timely.       See 2020 SB 150 § 1(8) (permitting public agencies to respond to requests made under the Act within ten days during the state of emergency).
2 	      As a courtesy, this Office includes a copy of 21-ORD-006.
3 	      The Appellant claims that he has submitted multiple open records requests to the Governor's Office and that he has received no response. But the Appellant has not submitted any documents in support of his claims.       See, e.g., KRS 61.880(2)(a). Thus, this Office is unable to consider whether the Governor's Office has violated the Act.
4 	      The Cabinet provided certain records in response to other portions of the Appellant's request and Appellant has not challenged the Cabinet's response in that regard. Accordingly, this Office declines to address those portions of the request as they are moot under 40 KAR 1:030 § 6.
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Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  The Department of Public Advocacy is an independent agency of state government, attached for administrative purposes to the Justice and Public Safety Cabinet. KRS 31.010. The General Assembly has assigned the Department the responsibility to represent "indigent persons accused of crimes or mental states which may result in their incarceration or confinement." KRS 31.010(1). In this context, the Appellate, inmate James Harrison, allegedly communicated with the Department to seek assistance in petitioning for clemency. On December 1, 2020, Harrison requested copies of certain letters between himself and various Department employees regarding his request for clemency assistance. Having received no response from the Department, he initiated this appeal on December 28, 2020.  
  On appeal, the Department claims that its "records should not and do not come within the purview of an open records request under the Kentucky Open Records Act." For the reasons that follow, this Office disagrees and concludes that the Department violated the Act because it failed to timely respond to the Appellant's request.  
  The Act broadly defines "public agency" to include "[e]very state or local government department, division, bureau, board, commission, and authority." KRS 61.870(1). The Act also broadly defines "public records" to include "all books, papers, maps, photographs, cards, tapes, discs, diskettes, recordings, software, or other documentation regardless of physical form or characteristics, which are prepared, owned, used, in the possession of or retained by a public agency." KRS 61.870(2). Under KRS 61.870(1), the Department is clearly a public agency. And under KRS 61.870(2), the Department's files are public records.  
  Not all public records, however, are subject to inspection. KRS 61.878(1) enumerates several exceptions to the Act. For example, under KRS 61.878(1)(l) and KRE 503, attorney-client communications are not subject to inspection. The Department claims, however, that its client files are protected from disclosure under the attorney-client privilege. But the Department misunderstands the significance of the exceptions to the Act. That an exception applies does not mean that a particular record is no longer a "public record."  
  Because the Department is a public agency and the records that Appellant requested are public records, the Department was required to respond to the Appellant's request within three business days.           1KRS 61.880(1). Perhaps the Department may invoke the attorney-client privilege to deny a request for client files under KRS 61.878(1)(l) and KRE 503. However, the Department is not relieved of its duty to issue a written response accepting or denying a request to inspect client files within the time required by statute. KRS 61.880(1). Here, the Department issued a response on January 7, 2021, which is well beyond the required time for doing so. Accordingly, the Department violated the Act.  
  The Department raises two other arguments to suggest that it has no obligation to comply with the Act. First, the Department argues that the Supreme Court's Rules of Professional Conduct govern its duty to provide a client a copy of his or her records. However, those rules are not exclusive and nothing in the Rules of Professional Conduct operate to exempt the Department from the Act's requirements.  
  Next, the Department explains that its attorneys are located throughout the state and that its client files may not be co-located with the records custodian. Thus, the Department argues that it is unreasonable to determine which Department attorney represents the requester, to require copies of the file to be sent to the records custodian for review, and to issue a response all within three business days. Logistical hurdles, however, have no bearing on whether the Department's files meet the definition of "public record" under KRS 61.870.           2  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      Or ten calendar days during the current state of emergency.       See 2020 Ky. Acts Ch. 73 (SB 150).
2 	      The General Assembly has considered such logistical hurdles. Because the General Assembly recognizes that an agency may require additional time to respond to a request, KRS 61.872(5) permits a public agency to delay inspection of records that are in "active use, storage, or otherwise unavailable." Moreover, if a request "places an unreasonable burden in producing public records or if the custodian has reason to believe that repeated requests are intended to disrupt other essential functions of the public agency, the official custodian may refuse to permit inspection of the public records or mail copies thereof." KRS 61.872(6). The agency must, however, sustain its refusal by clear and convincing evidence."       Id.
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21-ORD-013
January 28, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Open Records Decision    
  On December 23, 2020, David Pennington ("Appellant") requested from the Center copies of all inmate or employee grievances filed against Center staff as well as the personnel files of all Center employees. In a timely response, the Center denied the request because it sought "confidential information for jail personnel." This appeal followed.           1  
  When a public agency denies a request to inspect records, its response must "include a statement of the specific exception authorizing the withholding of the record and a brief explanation of how the exception applies to the record withheld." KRS 61.880(1). Both in its initial response and on appeal, the Center has failed to cite the statutory exception upon which it relies to deny inspection of the records sought. Such conduct violates the Act.  
  According to the Center, the requested records contain confidential information about its employees. Presumably, the Center is withholding these records under KRS 61.878(1)(a). Under that exception, a public agency may deny inspection of records that contain "information of a personal nature where the public disclosure thereof would constitute a clearly unwarranted invasion of personal privacy." KRS 61.878(1)(a). To determine whether a public record may be redacted or withheld under KRS 61.878(1)(a), this Office must weigh the public's right to know that a public agency is properly executing its functions against the "countervailing public interest in personal privacy" when the records in dispute contain information that touches upon the "most intimate and personal features of private lives."   
Ky. Bd. of Examiners of Psychologists v. Courier-Journal and Louisville Times Co., 826 S.W.2d 324, 328 (Ky. 1992). But the Kentucky Supreme Court has found that some categories of information, such as personal addresses, phone numbers, social security numbers, and email addresses, may routinely be redacted from public records under KRS 61.878(1)(a).   
Kentucky New Era, Inc. v. City of Hopkinsville, 415 S.W.3d 76, 89 (Ky. 2013).  
  At all times, the Center carries the burden to justify decision to deny a request to inspect records. KRS 61.880(2)(c). Here, however, the Center has failed to explain why grievances filed against Center employees may be withheld under the Act. Without any argument from the Center to the contrary, this Office perceives that grievances against Center employees touch upon the public interest in ensuring that the Center is appropriately executing its governmental function. Without some compelling privacy interest to balance against disclosure, this Office must conclude that the Center violated the Act in withholding the grievances.           2  
  The Appellant's request also sought employee resumes and job applications. The Center may redact such records if they contain personal addresses, phone numbers, email addresses, dates of birth, or social security numbers.   Kentucky New Era, Inc., 415 S.W.3d at 89. The Center does not explain what other personal information these records may contain that would tip the balance in favor of withholding the records in their entirety.   See KRS 61.878(4) (requiring public agencies to separate exempt material from non-exempt material and produce the latter for inspection). Thus, the Center violated the Act.  
  The Appellant's request also sought employee performance reviews. The Kentucky Court of Appeals has found that such reviews may be withheld under KRS 61.878(1)(a), depending on the rank of the employee. In   
Cape Publications v. City of Louisville, 191 S.W.3d 10, 13 (Ky. App. 2006), the court considered whether such records could be withheld. To do so, the court weighed the public interest against the privacy interest at stake in performance reviews of lower-level employees. There, the court found that the public's interest in the job performance of a lower-level employee is minimal.   Id., On the other hand, the Court found that the public's interest in inspecting the performance reviews for a higher-ranking employee is greater.   Id. Regardless, whether an employee performance review is subject to inspection is determined on a case-by-case basis.   Id. at 14.  
  Here, the Center has provided no justification for its refusal to provide the requested performance reviews. The Center has thus failed to carry its burden that the performance reviews may be withheld.           3  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      The Appellant also sought other records, which the Center provided. The Appellant does not challenge the Center's response as it pertains to those records.
2 	      The Appellant asked for all grievances filed against all Center employees. He did not limit his request to current employees, nor did he limit the request in temporal scope. This Office has found such "any and all" requests to be unduly burdensome because they fail to precisely describe the records sought.       See, e.g., 20-ORD-025. Here, however, the Center has not claimed that the Appellant's request for grievances, as framed, failed to precisely describe the records sought.
3 	      Like his request for grievances, the Appellant has not narrowed his request to current employees or narrowed the temporal scope of his request. But here too, the Center has not claimed that such a request imposes an unreasonable burden.
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21-ORD-009
January 22, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  On November 23, 2020, Stephen McBride ("Appellant") emailed the Monroe County Clerk and requested copies of any records concerning the ownership, possession, transfer, or taxation of certain firearms. The Appellant also sought a copy of any ordinance or policy that the Monroe County Fiscal Court has enacted related to firearms. The Clerk directed the Appellant to contact the Monroe County Judge/Executive. The Appellant immediately resubmitted his request to the Judge/Executive. However, after receiving no response by December 17, 2020, the Appellant initiated this appeal.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). To address the novel coronavirus public health emergency, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020, following the Governor's signature. SB 150 provides, notwithstanding the provisions of the Act, "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). Under KRS 446.030(1)(a), the computation of a statutory time period does not exclude weekends unless "the period of time prescribed or allowed is less than seven (7) days." Accordingly, under SB 150, a public agency must respond to a records request within ten calendar days.  
  On appeal, the Monroe County Clerk claims that she had responded to the Appellant's request and stated that the Clerk's Office did not possess any records responsive to the Appellant's request. The Clerk, however, did not provide a copy of that response or state when the response was issued. The Appellant claims, however, that he received no response from the Clerk's Office by December 17, 2020. The Clerk does not provide proof that the response was issued within the ten days required by statute. Accordingly, the Monroe County Clerk violated the Act when it failed to issue a written response within ten days.           61WYV401F22NX53C0000000:ob:fnr11  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      On appeal, the Clerk claims to have no records responsive to the Appellant's request. Once an agency affirmatively states that it has no responsive records, the burden then shifts to the requester to present a       prima facie case that the requested records should exist in the agency's possession.       See Bowling v. Lexington-Fayette Urban County Government, 172 S.W.3d 333, 341 (Ky. 2005). The Appellant has made no       prima facie showing that the Clerk's Office should possess records related to firearm ownership or transfers.
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21-ORD-011
January 22, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;Marc Manley,Assistant Attorney General 
      Open Records Decision    
  On September 14, 2020, KSP received Randy Slone's ("Appellant") request for a copy of all documents related to "The Gauntlet," which "cadets at the Kentucky State Police Academy are or were asked to undertake during their training." The Appellant explained that the records he sought might include: the beginning and end dates of the training program, the number or types of injuries that occurred during the training, "all assessments made regarding the instructional value of this activity," and the "reasons" the training was used, and later removed, from the program. KSP responded on September 29, 2020, and claimed that "[d]ue to the volume of these records, they are not immediately available." Citing KRS 61.872(5), KSP explained that it would produce the records for inspection on October 29, 2020. However, the Appellant received neither any records nor any further communications from KSP on October 29, 2020. This appeal followed.  
  First, KSP violated the Act when it failed to issue a timely response to the Appellant's request. Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). To address the novel coronavirus public health emergency, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020, following the Governor's signature. SB 150 provides, notwithstanding the provisions of the Act, "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). Under KRS 446.030(1)(a), the computation of a statutory time period does not exclude weekends unless "the period of time prescribed or allowed is less than seven (7) days." Accordingly, under SB 150, a public agency must respond to a records request within ten calendar days.  
  Although KSP admitted that it received the request on September 14, 2020, it did not issue a response until September 29, 2020. Because KSP did not issue its initial response until 15 days after its receipt of the request, KSP violated the Act.  
  KSP's tardiness did not end on September 29, 2020. Although a public agency must issue a response within ten days during the state of emergency, if a record "is in active use, in storage or not otherwise available," the agency may delay inspection under KRS 61.872(5). If the agency delays inspection, its initial response must provide "a detailed explanation of the cause of delay" and the "earliest date upon which the public record will be available for inspection." KRS 61.872(5). At some point, however, repeated delays violate the Act.   See, e.g., 07-ORD-047 (finding that the agency's failure to honor its "self-imposed deadline" and "[i]ts unilateral decision to extend the deadline" subverted the intent of the Act). This appeal provides such an example. In its late response, KSP claimed to have initiated a search for responsive records. However, due to "the volume of these records," KSP promised "to comply with [the Appellant's] request on October 29, 2020." That day came and went, and the Appellant received neither any records nor any further communication from KSP.           1  
  On appeal, and after it had already missed its self-imposed deadline, KSP again requested more time to respond. At this point, four months have elapsed since the Appellant's original request. After receiving multiple extensions from the Appellant and this Office, KSP has yet to produce a single record. Instead, at the eleventh hour, KSP finally explains that "the Gauntlet" is a skills-based practice drill conducted as part of a larger training regime, similar to drills implemented while practicing sports. KSP claims that it does not possess records referring to this drill, presumably because it is a smaller component of a larger training program.  
  It should not have taken KSP four months to provide such explanation and assert that KSP does not possess any responsive records. Nevertheless, a public agency cannot produce records that do not exist. Once a public agency states affirmatively that it does not possess a responsive record, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). If the requester establishes a   prima facie case that records do or should exist, the agency must provide "a written explanation for their nonexistence."   
Eplion v. Burchett, 354 S.W.3d 598, 603 (Ky. App. 2011) (quoting 10-ORD-078).  
  Here, KSP never denied the existence of "the Gauntlet," or responsive records. Instead, KSP initially claimed that there were "voluminous" records and that KSP would require a month to locate all such records. KSP belatedly explains, however, that it never documented when the drill began, it never documented the instructional value of the drill, and it never documented the injuries associated with the drill. This Office is unaware of any statute or regulation that would require KSP to record such information so that any responsive records should exist. Therefore, despite KSP's confusing statements and behavior, this Office is unable to conclude that KSP possesses records responsive to the request or that KSP is withholding them in violation of the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
Footnotes
Footnotes
1 	      If this refrain sounds familiar, it should.       See 20-ORD-196.
2021 KY. AG LEXIS 8::January 22, 2021
[Group:"2021 KY. AG LEXIS 8"]LNI:61WY-V401-F22N-X539-00000-00 
 Office of the Attorney General of the State of Kentucky
2021 KY AG LEXIS 82021 KY. AG LEXIS 8 
21-ORD-010
January 22, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Records Decision    
  Inmate Christopher Applegate ("Appellant") requested e-mails "from or to" the Complex's chaplain concerning the Appellant. The Complex responded that no such e-mails could be located. This appeal followed.  
  Once a public agency states affirmatively that it does not possess any responsive records, the burden shifts to the requester to present a   prima facie case that the requested records do exist.   
Bowling v. Lexington-Fayette Urban Cty. Gov't, 172 S.W.3d 333, 341 (Ky. 2005). If the requester establishes a   prima facie case that records do or should exist, "then the agency may also be called upon to prove that its search was adequate."   
City of Ft. Thomas v. Cincinnati Enquirer, 406 S.W.3d 842, 848 n.3 (Ky. 2013) (citing   Bowling, 172 S.W.3d at 341).  
  The Appellant claims that e-mails responsive to his request must exist because a disciplinary report states, "It was verified by email that Inmate Applegate was not in the Chapel by Chaplain Casey." Additionally, the Appellant alleges that the chaplain sent an e-mail "approximately one year ago" concerning a telephone call he received from the Appellant's father.  
  However, the Complex explains that the chaplain verified the Appellant's location on that occasion by telephone, but "[t]he information from that phone conversation was then relayed through email by another staff member, not the Chaplain." That e-mail was not sent "from or to" the chaplain and was not responsive to Appellant's request. As to the Appellant's second allegation, the Complex states that the chaplain did have a conversation with the Appellant's father, but that there is no e-mail memorializing that conversation. For these reasons, even if the Appellant had established a   prima facie case that the Complex possesses records responsive to his request, the Complex has rebutted that presumption. For this reason, the Complex did not violate the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
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January 22, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Records Decision    
  On December 8, 2020, inmate Daniel Keene ("Appellant") requested copies of 57 photographs attached to e-mails sent to him by private individuals through the JPay communication system. In a timely response, the Complex denied Appellant's request under KRS 61.878(1)(p). This appeal followed.  
  On appeal, the Complex states that it "mistakenly used an incorrect response due to a communication failure." Rather than relying on KRS 61.878(1)(p), the Complex asserts that the photographs do not contain a specific reference to the Appellant. For that reason, the Complex argues that it properly denied access to the photographs under KRS 197.025(2).  
  Under KRS 197.025(2), the Center is not "required to comply with a request for any record from any inmate . . . unless the request is for a record which contains a specific reference to that individual." The Attorney General has consistently recognized that KRS 197.025(2) expressly authorizes correctional facilities to deny an inmate's request if the records do not contain a specific reference to that inmate.   See, e.g., 20-ORD-130; 10-ORD-216; 08-ORD-008.           1Accordingly, the Complex did not violate the Act. The request was properly denied because the photographs do not specifically reference the Appellant.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      Although the Complex has not raised the issue, this Office has previously found that JPay e-mails between inmates and private individuals are not public records unless such e-mails are actually used by the facility.       See 20-ORD-109.
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January 21, 2021  
Opinion
Opinion By: 		    Daniel Cameron,Attorney General;James M. Herrick,Assistant Attorney General 
      Open Records Decision    
  On October 15, 2020, Marshall County Sheriff Eddie McGuire ("Appellant") submitted written requests to inspect records via e-mail to the Judge/Executive and Marshall County E-911 ("E-911"). He requested to inspect or obtain copies of e-mails between specific county e-mail addresses and certain entities, and e-mails to or from specific county e-mail addresses containing certain words and phrases, within specified date ranges.  
  The Deputy Judge/Executive responded to both requests on October 27, 2020, and claimed that the Appellant's request did "not contain enough descriptive information to permit a search of our records." The Deputy Judge/Executive then cited various provisions of FOIA that require requests for records submitted to federal agencies to "reasonably describe" the records sought.   See 5 U.S.C. § 552(a)(3)(A). The Deputy Judge/Executive claimed that he was not denying the Appellant's request, but that he was instead asking the Appellant to resubmit his request using a suggested form that complied with FOIA. This appeal followed.  
  First, the Judge/Executive violated the Act by failing to respond to the Appellant's requests within ten days. Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the novel coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020, following the Governor's signature. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). The Appellant's requests were received via e-mail on October 15, 2020. Thus, the response was due by Monday, October 26, 2020, the next business day after the tenth day. KRS 446.030(1)(a). Because no response was provided until October 27, the Judge/Executive violated the Act.  
  The Judge/Executive also violated the Act by requiring the Appellant to submit his request on a form compliant with FOIA. Although FOIA is the federal analogue to the Open Records Act, it has no application to the records of state and local agencies. Requests for records made on county agencies are governed by the Act. The Act permits a public agency to require "[w]ritten application, signed by the applicant and with his name printed legibly on the application, describing the records to be inspected." KRS 61.872(2)(a). That is precisely what happened here. The Appellant submitted a request via e-mail, described the records sought, and signed the e-mail using an electronic signature.           1  
  Finally, the Judge/Executive violated the Act when it denied the requests as unreasonably burdensome. KRS 61.872(6) permits a public agency to "refuse to permit inspection of the public records or mail copies thereof" if "the application places an unreasonable burden in producing public records." However, such a refusal must "be sustained by clear and convincing evidence."   Id.  
  On appeal, the Judge/Executive argues that the Appellant's request "is unduly burdensome and lacks the substantial specifics to conduct an accurate and responsive search." However, the Appellant's request contains the specificity the Act requires. The request sought records for specific date ranges from December 2015 to 2019 and a portion of 2020. As such, the Appellant's request was reasonably limited in temporal scope. The Appellant also limited his requests to e-mails containing specified keywords "sent to or from any [E-911] employee with a marshallcountyky.gov address." These descriptions are sufficient under KRS 61.872.   See, e.g., 14-ORD-109 (finding that a request for e-mails containing "certain domain names as either the senders or recipients . . . for a nineteen (19) month period" precisely described the records under KRS 61.872(3)(b)); 19-ORD-182 (same as applied to several requests covering ranges of one to three years). The Judge/Executive has merely alleged that the request was insufficient to enable a search for responsive records. But the Judge/Executive has not proven by clear and convincing evidence that the request placed an unreasonable burden on the agency, as the Act requires. Accordingly, the Judge/Executive violated the Act by refusing to provide the records that Appellant requested.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	            See KRS 369.107 (authorizing electronic signatures).
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21-ORD-005
January 14, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; Marc Manley, Assistant Attorney General 
      Summary  : The Kentucky State Penitentiary ("Penitentiary") did not violate the Open Records Act ("the Act") by not providing an inmate copies of photographs that posed a security risk under KRS 197.025(1).  
      Open Records Decision    
  On November 9, 2020, inmate William Aucott ("Appellant") requested from the Penitentiary copies of certain photographs taken of him on June 27, 2020 after an altercation with another inmate. The Penitentiary allowed Appellant to view the photographs on November 10, 2020, but relied on KRS 197.025(1) and KRS 61.878(1)(l) to deny Appellant's request for copies of the photographs as a security risk. The Penitentiary explained that photographs of an inmate pose a security risk because they can be used to create false identification and facilitate escape, theft, or the impersonation of others. Appellant filed this appeal, challenging the Penitentiary's refusal to provide copies of the photographs.  
  KRS 197.025(1) provides:  
  KRS 61.870 to 61.884 to the contrary notwithstanding, no person shall have access to any records if the disclosure is deemed by the commissioner of the department or his designee to constitute a threat to the security of the inmate, any other inmate, correctional staff, the institution, or any other person.
  
  KRS 197.025(1) grants the commissioner of the Department of Corrections broad discretion to determine which records constitute a security threat to correctional institutions. The Penitentiary has articulated a credible basis for its reliance on KRS 197.025(1), and this Office has previously upheld the denial of such requests on that basis.   See, e.g., 19-ORD-172; 16-ORD-267. Thus, the Penitentiary did not violate the Act by withholding the photographs, the release of which it had deemed a security risk.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
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21-ORD-006
January 14, 2021  
Opinion
Opinion By: 		    Daniel Cameron, Attorney General; James M. Herrick, Assistant Attorney General 
      Summary  : The Labor Cabinet ("Cabinet") violated the Open Records Act ("the Act") when it denied a request to inspect training and skills assessment materials and certain directives issued to unemployment insurance referees.  
      Open Records Decision    
  On September 25, Robyn Smith ("Appellant") requested that the Cabinet provide copies of all training and skills assessment materials for referees within the Office of Unemployment Insurance. She also requested copies of all directives given to referees for situations in which a party fails to appear at a hearing. In its search for responsive records, the Cabinet identified certain training materials and quality review reports as responsive records, but denied inspection of those records under KRS 341.190(4). This appeal followed.  
  On appeal, the Cabinet asserts that the training materials and quality reviews are confidential under KRS 341.190(4). KRS 341.190 requires certain unemployment compensation records and reports to remain confidential. For example, each "employing unit" must "keep true and accurate work records of all workers employed by it, of the wages paid by it to each worker, and such other information as the secretary of the . . . Cabinet considers necessary for the proper administration of this chapter." KRS 341.190(2). Additionally, the secretary may request from any employing unit specific records related to individual workers as well as "other related matters . . . which the secretary considers necessary to the effective administration of this chapter." KRS 341.190(3). And under KRS 341.190(4), the subsection upon which the Cabinet relies, "[i]nformation obtained from an employing unit or individual and other records made by the cabinet in the administration of this chapter are confidential and shall not be published or be open for public inspection," except as otherwise provided.  
  To justify denial of Appellant's request, the Cabinet relies on a single clause within one subsection of KRS 341.190, which requires the Secretary to make confidential "[i]nformation obtained from an employing unit or individual and other records made by the cabinet in the administration of [KRS Chapter 341]." KRS 341.190(4) (emphasis added). The Cabinet's proposed interpretation, however, is not supported by the text of the statute. And the "the text of the statute is supreme."   Owen v. Univ. of Ky., 486 S.W.3d 266, 270 (Ky. 2016) (citing Scalia & Garner, Reading Law 56 (2012)). Moreover, "nothing requires a statute's subsection to be read in a vacuum rather than in the context of the entire statute."   
Chrysalis House, Inc. v. Tackett, 283 S.W.3d 671, 674 (Ky. 2009). As the Kentucky Supreme Court has stated:  
  In construing statutes, our goal, of course, is to give effect to the intent of the General Assembly. We derive that intent, if at all possible, from the language the General Assembly chose, either as defined by the General Assembly or as generally understood in the context of the matter under consideration. We presume that the General Assembly intended for the statute to be construed as a whole, for all of its parts to have meaning, and for it to harmonize with related statutes. We also presume that the General Assembly did not intend an absurd statute or an unconstitutional one.
  
  
Shawnee Telecom Resources, Inc. v. Brown, 354 S.W.3d 542, 551 (Ky. 2011) (citations omitted). In adhering to these principles of statutory interpretation, this Office is also specifically guided by KRS 61.871, which requires that exceptions to the Act be "strictly construed."  
  KRS 341.190 requires the Secretary of the Education and Workforce Development Cabinet to protect information about individual workers and employers obtained in the course of administering the unemployment insurance program. Under the statute, an employer must "keep true and accurate work records of all workers employed by it, of the wages paid by it to each worker, and such other information as the secretary of the . . . Cabinet considers necessary for the proper administration of this chapter." KRS 341.190(2).           1Additionally, the Secretary may request any information "which the secretary considers necessary to the effective administration of this chapter." KRS 341.190(3). And under KRS 341.190(4), the subsection upon which the Cabinet relies, "[i]nformation obtained from an [employer] or individual and other records made by the cabinet in the administration of this chapter are confidential and shall not be published or be open for public inspection," except as otherwise provided.  
  Each of these three subsections refer first to employers or individuals, and second, to certain records related to those groups of people --   i.e., wage statements, work records, termination records. Then, after identifying specific records, the subsections conclude with variations of a phrase referring to "other information" or "other records" that are necessary to administer KRS Chapter 341. By including such "catch-all" phrases throughout KRS 341.190, the General Assembly was referring to "other records" that are similar to wage statements, work records, and termination records.   Cf. 
Steinfeld v. Jefferson County Fiscal Court, 229 S.W.2d 319, 320 (Ky. 1950) (finding that when a statute designates particular subjects or classes which are followed by a generally inclusive phrase, courts will limit the scope of the general phrase to include similar subjects or classes designated). The Cabinet's interpretation, on the other hand, would make confidential every record it creates in the administration of the unemployment compensation program. Records related to Cabinet-employee disciplinary actions, time sheets, personnel files, travel reimbursements, and procurement records, to name a few, would be removed from public inspection under the Cabinet's unmoored interpretation. That cannot be the case.           2  
  The Cabinet has not claimed that its training materials contain sensitive information pertaining to specific employers or workers. Nor has the Cabinet claimed that its quarterly quality reviews contain information about specific employers or workers.           3Consequently, these records are not confidential under KRS 341.190(4).  
  Finally, the Cabinet suggests that disclosure of these records may jeopardize its federal funding under 42 U.S.C. § 503. However, 42 U.S.C. § 503, on its face, does not include any provision making continued federal payments contingent on the States maintaining the confidentiality of records. The Department of Labor, however, has promulgated a regulation requiring confidentiality of "UC information which reveals the name or any identifying particular about any individual or any past or present employer or employing unit, or which could foreseeably be combined with other publicly available information to reveal any such particulars[.]" 20 CFR § 603.4(b). Therefore, only unemployment compensation information that identifies, or could foreseeably identify, any worker or employer is confidential under federal law. That is, federal law requires the same information to remain confidential as that required under KRS 341.190.  
  Moreover, as applicable here, the Department of Labor has specifically excluded "provisions, rules, regulations, and interpretations" of unemployment compensation law, "including statements of general policy and interpretations of general applicability" from the confidentiality requirement. 20 CFR § 603.2(c) (defining "public domain information"); 20 CFR § 603.5 (excluding "public domain information" from the confidentiality requirements). That is precisely what training materials are -- interpretations of unemployment compensation law, and statements of general policy, that referees are required to learn.  
  Neither KRS 341.190 nor federal law requires that the training materials or quarterly reviews remain confidential. Those authorities only require that the identities of employers and workers, and certain information pertaining to them, remain confidential. If portions of the responsive records contain such information, then those portions may be redacted. But the Cabinet violated the Act when it withheld the records in their entirety.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      [T]his chapter" refers to KRS Chapter 341, which pertains to Kentucky's unemployment compensation program. As defined in KRS 341.005(1), "cabinet" means the Education and Workforce Development Cabinet. However, on August 14, 2020, the Governor issued Executive Order 2020-686 to transfer the unemployment compensation program to the Labor Cabinet.
2 	      The Cabinet suggests that its broad reading of the confidentiality language in KRS 341.190(4) is controlling because, according to 05-ORD-186, this Office "will generally defer to the public agency in its interpretation of confidentiality provisions which are binding upon it." KRS 61.871, however, requires that exceptions to the Act must "be strictly construed." Under KRS 61.880(2)(c), the Attorney General, not the Cabinet, is tasked with adjudicating open records disputes. While this Office will consider an agency's proposed interpretation of confidentiality provisions, this Office declines the invitation to abandon meaningful review of a dispute arising under the Act.
3 	      Even if the responsive records contained such information, the Cabinet has not explained why it could not redact such information.       See KRS 61.878(4).
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      Summary  : The Gallatin County Sheriff's Office (the "Sheriff's Office") violated the Open Records Act (the "Act") by failing to timely respond to a request for records. The Sheriff's Office also violated the Act when it failed to state affirmatively that no records responsive to a portion of the request existed.  
      Open Records Decision    
  Amy Schneider ("Appellant") requested from the Sheriff's Office records pertaining to a specific deputy's certification and training to operate radar or other forms of speed measurement devices. Appellant also requested records documenting the calibration of the device on September 18, 2020. Although the Sheriff's Office received the request on November 14, 2020,           1it failed to respond. This appeal followed.  
  On appeal, the Sheriff's Office states that its delayed response was due to the sheriff's medical absence. The Sheriff's Office also provides a copy of its delayed response, which it issued during the pendency of this appeal. In that response, the Sheriff's Office stated that "the state of Kentucky does not require a specific certification" for operation of the radar in question, "only a working knowledge of the device." The response also provided the make and model of the radar used by the deputy on the date indicated in Appellant's request. The Sheriff's Office also provided to Appellant the portion of the Gallatin County Sheriff's Office Policy and Procedure Manual addressing such devices.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). To address the novel coronavirus public health emergency, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020, following the Governor's signature. SB 150 provides, notwithstanding the provisions of the Act, "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). Under KRS 446.030(1)(a), the computation of a statutory time period does not exclude weekends unless "the period of time prescribed or allowed is less than seven (7) days." Accordingly, under SB 150, a public agency is required to dispose of a request to inspect records within ten calendar days.  
  Here, the Sheriff's Office received the request on November 14, 2020, but it did not respond within ten days, as required under the Act as modified by SB 150. In this way, the Sheriff's Office violated the Act.  
  The Sheriff's Office also violated the Act in another way. Under KRS 61.880(1), a public agency denying a request to inspect records must state the specific exception that authorizes the agency to deny the request. The response must also include a brief explanation of how the exception applies. When no responsive records exist, the public agency must affirmatively state that as the basis for its denial.   See, e.g., 09-ORD-145; 98-ORD-154. Here, the Appellant requested, in part, records pertaining to a specific deputy's certification and training for the operation of radar and other similar devices. However, the Sheriff's Office did not affirmatively state that no records responsive to that portion of the request existed. Rather, it implied that no responsive records existed by stating no such training is required by the Commonwealth. Appellant had also sought records documenting that the deputy had calibrated his equipment on September 18, 2020. Again, instead of stating that no such records existed, the Sheriff's Office simply stated that the deputy could not recall whether he had calibrated his equipment that day. Because the Sheriff's Office's failed to clearly state that it possessed no records responsive to a portion of Appellant's request existed, it violated the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceedings.
Footnotes
Footnotes
1 	      As proof of the delivery date, Appellant provides a copy of a certified mail receipt signed by the Sheriff's Office on November 14, 2020.
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      Summary  : The City of Beechwood Village ("City") did not violate the Open Records Act ("Act").  
      Open Records Decision    
  Over a period of eleven months, Robert Kluttz ("Appellant") has sought information related to business licensure fees collected by the City and an ethics board created by City ordinance. Rather than seeking records, the requests sought information and a hearing before the ethics board. After each request, the City timely responded to inform the Appellant that the ethics board does not exist because the City has been unable to find qualified volunteers to serve on it. Unsatisfied with the City's responses, Appellant initiated this appeal.  
  Appellant objects to the City's failure to answer certain questions he posed regarding business licensure fees. For example, Appellant asks why he must pay a business licensure fee and how the fees are used. In asking these questions, the Appellant seeks information and not records. But the Act does not require the City to respond to requests for information.   
Dept. of Revenue v. Eifler, 436 S.W.3d 530, 534 (Ky. App. 2013) ("The ORA does not dictate that public agencies must gather and supply information not regularly kept as part of its records.");   see also 20-ORD- 098; 20-ORD-051; 16-ORD-091. For that reason, the City did not violate the Act.  
  Although the Appellant also objects to the City's failure to establish an ethics board as required by city ordinance, the Attorney General is only authorized to adjudicate disputes arising under the Act. KRS 61.880(2)(a). Because Appellant's complaint does not arise under the Act, this Office declines to render an opinion as to Appellant's objection.   See, e.g., 19-ORD-040 (declining to adjudicate legal issues unrelated to the Act and collecting similar decisions).  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
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      Summary  : The Monroe County Fiscal Court ("County") violated the Open Records Act ("the Act") because it failed to respond to an open records request within the statutory time period for doing so.  
      Open Records Decision    
  Kelly Copas ("Appellant") requested certain records relating to "the rechipping/resealing of Bacon Spur Road in 2019." She delivered her request by certified mail and the return receipt showed that the County received the request on May 14, 2020. The County issued no written response. On October 26, 2020, Appellant renewed her request. That time, the County immediately responded to produce the records that same day. This appeal followed.  
  Normally, a public agency must respond to an open records request within three business days. KRS 61.880(1). In response to the public health emergency caused by the novel coronavirus, however, the General Assembly modified that requirement when it enacted Senate Bill 150 ("SB 150"), which became law on March 30, 2020, following the Governor's signature. SB 150 provides, notwithstanding the provisions of the Act, that "a public agency shall respond to the request to inspect or receive copies of public records within 10 days of its receipt." SB 150 § 1(8)(a). Although the County eventually provided the requested records, it did so only after Appellant submitted her request a second time. The County failed to respond at all to Appellant's first request. Such conduct violates the Act.  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
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      Summary  : The Scott County Sheriff's Department ("Department") violated the Open Records Act ("the Act") when it failed to carry its burden that it charged a reasonable copying fee for records.  
      Open Records Decision    
  Glen Davis ("Appellant") submitted a request to the Department to obtain copies of all records associated with his arrest in 2013. In a timely response, the Department produced ten pages of records. The Department also advised Appellant that other public agencies may possess additional records. Appellant then initiated this appeal. On appeal, he claims that the Department should have produced more than ten pages of records. He also claims that he provided the Department with twenty dollars in advance to pay for copying costs and the Department kept the full amount despite producing only ten pages. He therefore requests a refund of the excessive copying fee.  
  Although the Appellant believes that the Department should have produced more records than it did, this Office has consistently found that it is unable to adjudicate such competing claims.   See, e.g., 16-ORD-251; 16-ORD-081; 12-ORD-065. The Office must do the same here. The Department provided Appellant with ten pages of records responsive to his request. This Office is unable to determine whether the Department should have produced additional records. Therefore, this Office is unable to find that the Department violated the Act in this regard.  
  Appellant also claims that the Department charged an excessive copying fee. Under KRS 61.874(3), a "public agency may prescribe a reasonable fee for making copies of nonexempt public records . . . which shall not exceed the actual cost of reproduction[.]" A public agency may request payment of the fee in advance of mailing copies. KRS 61.872(3)(b). Generally, ten cents per page is a reasonable fee.   
Friend v. Rees, 696 S.W.2d 325 (Ky. App. 1985). However, a public agency may impose a higher fee if it can substantiate that its actual cost to produce the records exceeds ten cents per page.   See, e.g., 99-ORD-069 (finding that a public agency substantiated its prior practice of charging twenty-five cents per page based upon its costs associated with a specific printer).  
  Here, Appellant sent the Department a twenty dollar check with his request. According to the Appellant, the Department cashed the check, but failed to refund the balance to him.           1In that case, the Department has effectively charged two dollars per page--twenty times what is considered a reasonable fee. But the Department has not responded to this appeal to say otherwise. That is unfortunate because, under KRS 61.880(2)(c), the Department carries the burden of proof in justifying its disposition of a request to inspect records. Based on the record before it, this Office finds that the Department violated the Act in charging an excessive fee of two dollars per page.           2  
  A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General shall be notified of any action in circuit court, but shall not be named as a party in that action or in any subsequent proceeding.
Footnotes
Footnotes
1 	      Appellant has provided a copy of a receipt executed by the Department. The receipt documents that the Department charged twenty dollars as copying costs in responding to Appellant's request. The receipt does not indicate that any balance was returned to Appellant.
2 	      The Attorney General has no authority to order the Department to refund to Appellant any remaining balance that he may be owed.
