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349.005.  Legislative findings, purpose, and public policy.
Text
(1) The General Assembly hereby declares:
 	(a) The venting of coalbed methane and degasification of coal seams is approved by the Commonwealth for the purpose of ensuring the safe recovery of coal;
 	(b) The positive economic impact of coal mining to the Commonwealth is currently greater than that of coalbed methane production;
 	(c) Coalbed methane is not found in conventional gas reservoirs;
 	(d) Any development of coalbed methane should be undertaken in a way to protect and preserve the environment and protect and preserve the coal for future safe mining and the maximum recovery of coal;
 	(e) Commercial recovery and marketing of coalbed methane should be facilitated whenever appropriate to meet the energy needs of both the Commonwealth and the United States;
 	(f) The extraction of methane from mineable coal enhances mine safety, promotes environmental goals and objectives, and conserves an important energy resource; and
 	(g) The Energy Policy Act of 1992 was enacted, in part, to encourage coalbed methane development and the Commonwealth should enact legislation to carry out the purpose of that act.
(2) Therefore, in order to encourage and ensure the fullest practical safe recovery of both coal and coalbed methane, consistent with the above declarations and findings, this chapter is established to:
 	(a) Authorize coalbed methane well permits;
 	(b) Regulate the design of coalbed methane wells and recovery techniques;
 	(c) Authorize coalbed methane well drilling units and pooling interests therein;
 	(d) Establish field rules; and
 	(e) Provide a process to enable coalbed methane well operators and coalbed methane owners to proceed with the orderly development and production of coalbed methane pending the judicial resolution of issues relating to coalbed methane ownership.
(3) Notwithstanding subsections (1) and (2) of this section, the General Assembly expressly finds that establishing an orderly process to permit and produce coalbed methane shall in no way be construed to create an inference or presumption as to the ownership of coalbed methane in any judicial or administrative proceeding, or be construed to or be used or interpreted to apply to any well otherwise permitted, approved, or regulated under KRS Chapter 353, except for any wells that are to be permitted, converted to, or operated as coalbed methane wells.
(4) It is hereby declared to be the public policy of this Commonwealth and in the public interest to:
 	(a) Safeguard, preserve, and protect coal seams for safe mining; facilitate the expeditious, safe evacuation of coalbed methane from the coalbeds of this state; and maintain the ability and right of coal operators at all times to vent coalbed methane from mine areas for the safe recovery of coal;
 	(b) Foster, encourage, and promote the commercial development of the Commonwealth’s coalbed methane by establishing procedures for issuing permits and forming drilling units for coalbed methane wells without adversely affecting the safety of mining or the mineability of coal seams;
 	(c) Safeguard, protect, and enforce the correlative rights of coalbed methane operators and coalbed methane owners in a pool of coalbed methane so that each operator and owner may obtain his or her just and equitable share of production from coalbed methane;
 	(d) Create a state permitting procedure and authority to provide for and facilitate coalbed methane development as encouraged by the Energy Policy Act of 1992; and
 	(e) Seek the deletion of the Commonwealth of Kentucky from the list of affected states by the Secretary of the United States Department of Interior as provided for in the Energy Policy Act of 1992.
History
History. 
Enact. Acts 2004, ch. 65, § 1, effective July 13, 2004.
Annotations
Research References and Practice Aids
Journal of Natural Resources & Environmental Law.
Clevinger, The Battle Between Coal Rights and Gas Rights Continues: Hazard Coal Corp. v. Kentucky West Virginia Gas Co., 20 J. Nat. Resources & Envtl. L. 131 (2005-2006).
Kentucky Bench & Bar.
Thomas, Coalbed Methane: Who Owns This $4.8 Billion Natural Resource in Kentucky. Vol. 72, No. 2, March 2008, Ky. Bench & Bar 6..
The Balancing of Coal and Coalbed Methane Interests Within the Coalbed Methane Statutory Schemes of Virginia, West Virginia and Kentucky, 19 J.N.R. & E.L. 137 (2004-2005).

349.010.  Definitions for chapter.
Text
As used in this chapter:
 	(1) “Abandoned” when used in connection with a well or hole means a well or hole which has never been used, or which, in the opinion of the department, will no longer be used for the production of coalbed methane or the injection or disposal of fluid therein;
 	(2) “Coal interest holder” means every record coal owner, record coal lessee, mine licensee as defined in KRS 352.010(1)(r) and mine permittee as defined in KRS 350.010(21) whose coalbed is penetrated, or proposed to be penetrated, by a coalbed methane well;
 	(3) “Coalbed” or “coal seam” means a seam of coal, whether workable or unworkable;
 	(4) “Coalbed methane” means gas produced from a reservoir found in a coalbed, a mined-out area, or gob;
 	(5) “Coalbed methane well” means any well drilled, deepened, converted, or reopened for the purpose of capturing coalbed methane for sale or use. Any well initially used for a coal mining-related purpose, such as a vent well, but which is subsequently used for the purpose of recovering coalbed methane for sale or use, shall then be deemed to be a coalbed methane well and shall comply with the provisions of this chapter at the time that the well is converted or used for the purpose of recovering coalbed methane for sale or use;
 	(6) “Commissioner” means the commissioner of the Department for Natural Resources;
 	(7) “Correlative rights” means the reasonable opportunity of each person entitled to recover, without waste, the coalbed methane in and under his or her tract or tracts, or the equivalent thereof;
 	(8) “Department” means the Department for Natural Resources;
 	(9) “Director” means the director of the Division of Oil and Gas as established in KRS 353.530;
 	(10) “Drilling unit” means the maximum area in a pool which may be drained efficiently by one (1) well so as to produce the reasonable maximum recoverable coalbed methane in the area. Where the department has provided rules for the establishment of a drilling unit and an operator, proceeding within the framework of the rules so prescribed, has taken the action necessary to have a specified area established for production from a well, the area shall be a drilling unit;
 	(11) “Division” means the Division of Mine Permits in the Department for Natural Resources;
 	(12) “Field rules” means rules established by orders of the review board relating to the drilling, completion, production of, and specifications for coalbed methane wells in a particular geographic area as defined by an order;
 	(13) “Gob” means the de-stressed zone associated with any full-seam extraction of coal that extends above and below the mined-out coalbed;
 	(14) “Gob well” means a well drilled or a vent hole converted to a well pursuant to this chapter which produces or is capable of producing coalbed methane for sale or use, from a de-stressed zone associated with any full seam extraction of coal that extends above or below a mined-out coalbed;
 	(15) “Horizontally drill” or “horizontal drilling” means the intentional act of drilling a borehole, shaft, or hole, which deviates from vertical for the purpose of penetrating a coal seam to produce coalbed methane;
 	(16) “Mine licensee” means the mine licensee as defined in KRS 352.010(1)(r);
 	(17) “Mine permittee” means the permittee as defined in KRS 350.010(21);
 	(18) “Nonparticipating working interest owner” means a coalbed methane owner or lessee of a tract included in a drilling unit who elects to share in the operation of the coalbed methane well on a carried basis by agreeing to have his or her proportionate share of the costs allocable to his or her interest charged against his or her share of production from the coalbed methane well;
 	(19) “Nonparticipating operator” means a nonparticipating working interest owner who is also the operator of the coalbed methane well;
 	(20) “Operator” means any owner of the right to drill, develop, operate, and produce coalbed methane from a pool and to appropriate the coalbed methane produced therefrom, either for himself or herself, or for himself, herself, and others; in the event there is no coalbed methane lease in existence with respect to the tract in question, the owner of the coalbed methane rights therein shall be considered as an “operator” to the extent of seven-eighths (7/8) of the coalbed methane in that portion of the pool underlying the tract owned by that owner, and as a “royalty owner” as to one-eighth (1/8) interest in that coalbed methane;
 	(21) “Other interested coalbed methane parties” means all working interest owners other than the operator, all royalty and overriding royalty interest owners or holders, and any other party who owns or holds a right or interest in a drilling unit, coalbed methane well site for which a drilling permit has been issued or is pending, and all associated equipment, facilities, infrastructure, and improvements;
 	(22) “Participating working interest owner” means a coalbed methane owner or lessee who elects to bear a share of the risks and costs of drilling, completing, equipping, operating, plugging, and abandoning a coalbed methane well equal to the proportion which the acreage in the drilling unit he or she owns or holds under lease bears to the total acreage of the drilling unit;
 	(23) “Participating operator” means a participating working interest owner who is also the operator of the coalbed methane well;
 	(24) “Person” means any person, corporation, association, partnership, limited liability company, receiver, governmental agency subject to this chapter, trustee, so-called common law or statutory trust, guardian, executor, administrator, or fiduciary of any kind, federal agency, state agency, city, commission, political subdivision of the Commonwealth, or any interstate body;
 	(25) “Plat” means a map, drawing, or print showing the location of a well;
 	(26) “Review board” means the Coalbed Methane Well Review Board;
 	(27) “Royalty owner” means any owner of coalbed methane in place, or coalbed methane rights, to the extent that the owner is not an operator as defined in subsection (20) of this section;
 	(28) “Stimulate” means any action taken to increase the flow of coalbed methane, or the inherent productivity of a coalbed methane well, including but not limited to fracturing, shooting, acidizing, or waterflooding, but excluding cleaning out, bailing, or workover operations;
 	(29) “Surface owner” means the person in whose name the surface of the land is assessed for purposes of taxes imposed according to the property valuation administrator;
 	(30) “Unit” means any tract or tracts which the department has determined are underlaid by a pool or pools of coalbed methane and are not drilling units as defined in subsection (10) of this section;
 	(31) “Unitization” means the act of combining separately owned tracts or separate interests therein into a unit constituting all or some portion of a coalbed that produces or is capable of producing coalbed methane and the joint operation of that unit;
 	(32) “Unit operator” means the party designated in a pooling order to develop a unit by the drilling of one (1) or more coalbed methane wells;
 	(33) “Vent hole” means a borehole, shaft driven, or hole dug, drilled, deepened, converted or reopened, which is used for the purpose of releasing or venting coalbed methane to the atmosphere and not for the purpose of capturing or producing coalbed methane for sale or use;
 	(34) “Venting” means the act of releasing coalbed methane to the atmosphere;
 	(35) “Well” means any borehole, shaft driven, or hole dug, drilled, deepened, converted or reopened for the purpose of capturing or producing coalbed methane for sale or use; and
 	(36) “Workable coalbed” means:
 		(a) Any coalbed twenty-four (24) inches or more in thickness;
 		(b) Any coalbed actually being operated commercially;
 		(c) Any coalbed that the department decides can be operated commercially, and the operation of which can reasonably be expected to commence within not more than ten (10) years; or
 		(d) Any coalbed that, from outcrop indication or other definite evidence, proves to the satisfaction of the department to be workable and, when operated, will require protection if wells are drilled through or into it.
History
HISTORY: 
Enact. Acts 2004, ch. 65, § 2, effective July 13, 2004; 2005, ch. 123, § 44, effective June 20, 2005; 2006, ch. 241, § 7, effective July 12, 2006; 2010, ch. 24, § 1871, effective July 15, 2010; 2017 ch. 117, § 28, effective June 29, 2017.

349.015.  Application for permits — Contents, distribution, and filing of plats — Notice to record owners, licensees, and permittees — Information required to accompany plats or exhibits.
Text
(1) Before a permit may be issued by the department to drill a coalbed methane well on any tract known to be underlaid with coal-bearing strata, the well operator shall provide to the department a plat prepared by a licensed, professional land surveyor and a licensed, professional engineer showing:
 	(a) The county in which the coalbed methane well drill site is located;
 	(b) The name of the surface owner of the drill site tract, the acreage of the drill site tract, the names of the surface owners of adjacent tracts, the names of all coal interest holders from the surface to fifty (50) feet below the deepest penetration of the coalbed methane well on the tract on which the well is proposed to be located, and the names of all oil and gas owners from the surface to one hundred (100) feet below the deepest penetration of the coalbed methane well on the tract on which the well is proposed to be located;
 	(c) The proposed or actual location of the coalbed methane well determined by bearing and distance, relative to two (2) permanent points or monuments that appear on the applicable United States Geological Survey seven and one-half (7-1/2) minute topographic quadrangle map;
 	(d) The location of any other existing or permitted coalbed methane well or any oil or gas well located within one thousand five hundred (1,500) feet of the well;
 	(e) The outside boundary of the mineral tract from which the coalbed methane is to be produced if within seven hundred fifty (750) feet of the well; and
 	(f) The number to be given the coalbed methane well, the earliest date for commencement of drilling, the earliest date for commencement of any stimulation of the coalbed methane well, and if horizontal drilling of a coalbed methane well is proposed, the vertical and horizontal alignment and extent of the coalbed methane well.
(2) If the location of any coalbed methane well proposed to be drilled, deepened, or reopened is known to be underlaid by a coal bearing stratum which is not within the area of an existing mining permit or the proposed permitted area of a pending application or permit modification for a mine before the division, simultaneously with the filing of an application for a permit, the applicant shall send, by registered or certified mail, a copy of the required plat to the record coal owner or owners and record coal lessee or lessees from the surface to fifty (50) feet below the deepest penetration of the coalbed methane well on the tract on which the well is proposed to be located.
(3) If the coal bearing stratum is within the area of an existing mining permit or the proposed permitted area of a pending application or permit modification for a mine before the division, a copy of the required plat shall also be sent by the applicant, by registered or certified mail, to each mine licensee and mine permittee operating any stratum as designated on the current license issued by the department and at the address stated thereon.
(4) A copy of the required plat shall also be sent, by registered or certified mail, simultaneously with the filing of an application for a permit, to the surface owner of the drill site tract and surface owners of adjoining tracts.
(5) If the address of any record owner is unknown to the applicant and cannot upon diligent inquiry within the county be ascertained, or if there are more than five (5) record owners, then the applicant shall file with the department an affidavit that either condition exists, and the department may prescribe some different method of notifying the record owner in lieu of sending a copy of the plat and notice of application as required by this section.
(6) The plat shall be filed and become a permanent record, subject to inspection at any time by any interested person. Any executive officer, process agent, or chief engineer of the mine licensee or mine permittee may be considered a mine licensee or mine permittee for the purposes of mailing the required copy of the plat.
(7) If a coalbed methane well is proposed to be drilled, deepened, converted, or reopened by an applicant who is not the owner or lessee of all of the oil and gas interests, the applicant shall, simultaneously with the filing of the application for a permit, send by registered or certified mail a copy of the required plat to the record oil and gas lessees of, to the record oil and gas lessors of, and to the operator of all oil and gas wells producing from, all formations from the surface to one hundred (100) feet below the deepest penetration of the coalbed methane well on the tract upon which the well is proposed to be located.
(8) The operator shall promptly upon completion of either a vertically drilled coalbed methane well located ten (10) feet or more from the location reflected on the plat required with the permit application or a horizontally drilled coalbed methane well file with the department an as-drilled plat prepared by a licensed professional land surveyor and a licensed professional engineer reflecting the actual coalbed methane well location. If the operator has completed a horizontally drilled coalbed methane well, the as-drilled plat shall show its alignment and extent. The plat shall become a permanent record subject to inspection at any time by any interested persons.
(9) Each plat, or exhibit attached thereto, shall have the following information on a form supplied by the department:
 	(a) Notice of the application for a coalbed methane well and the address where a copy of the application may be obtained;
 	(b) A statement that the recipient has twenty (20) days within which to file an objection to the proposed coalbed methane well, its location, the proposed stimulation in the workable coalbed, or the proposed completion in the workable coalbed; and
 	(c) A statement that the applicant has met and conferred with, or offered to meet and confer with, each coal interest holder concerning the proposed coalbed methane well, its location, the proposed stimulation in the workable coalbed, or the proposed completion in the workable coalbed.
History
History. 
Enact. Acts 2004, ch. 65, § 3, effective July 13, 2004; 2005, ch. 123, § 45, effective June 20, 2005.

349.020.  Filing of objections to drilling — Filing of real property interest claims — Issuance of drilling permit — Department to notify Division of Mine Permits of applications to drill — Appeal to review board.
Text
(1) If the drilling of a coalbed methane well could adversely affect the present or future use or operation of a workable coalbed, any coal interest holder may object to a proposed coalbed methane well, the well’s location, the proposed stimulation in the workable coalbed, or the proposed completion in the workable coalbed. Any coal interest holder, within twenty (20) days of receipt of the plat by him or her and by the department, may file specific objections in writing with the department. The filed objections shall provide sufficient detail for the applicant to identify the nature and substance of the objection. The department shall notify the applicant of the objections and fix a time and place for a hearing before the review board to be conducted in accordance with KRS Chapter 13B and this chapter.
(2) If any coal interest holder, notified pursuant to KRS 349.015, or any other person, claims to have a valid real property interest in, or the current legal right to produce, coalbed methane, the person claiming the real property interest or right shall notify the applicant and the department, in writing, within twenty (20) days from the receipt of the plat by him or her and by the department. The person also shall request that a pooling order be entered pursuant to KRS 349.080(1).
(3) If the record oil and gas lessor, lessee, or well operator notified pursuant to KRS 349.015, or any other person, claims to have a valid real property interest in, or the current legal right to produce, coalbed methane, the person claiming the real property interest or right shall notify the applicant and the department, in writing, within twenty (20) days from the receipt of the plat by him. The person shall request that a pooling order be entered pursuant to KRS 349.080(1).
(4) If no objections are filed within the twenty (20) day period, the department shall immediately issue a drilling permit to the well operator approving the location of the well and authorizing the well operator to proceed to drill at that location, provided all other preconditions to issuance of a permit, as contained in this chapter, have been met.
(5) Upon receipt of an application to drill a coalbed methane well, the department shall provide a copy of the required plat and permit application to the division. Within fifteen (15) days of receipt by the division, notification shall be sent to the department by the division as to whether the proposed coalbed methane well will be located within the boundaries of any coal mine for which a permit has been issued or has been applied for pursuant to KRS Chapter 350. If the proposed coalbed methane well is to penetrate a workable coalbed that is within the area of an existing permit for an underground mine issued by the division, or the proposed permitted area of a pending application or permit modification for an underground mine before the division, the written authorization of the mine permittee shall be required prior to issuance by the department of a permit to stimulate, complete, or horizontally drill the coalbed methane well in the workable coalbed that is within the area of an existing permit for an underground mine issued by the division or within the proposed permitted area of a pending application or permit modification for an underground mine before the division. If the proposed coalbed methane well is to be located within a surface area permitted, or proposed in a pending application or permit modification to be issued by the division, the written authorization of the mine permittee shall be required prior to issuance by the department of a permit to drill the coalbed methane well. In the absence of the written authorization of the mine permittee, the applicant may file an appeal with the review board requesting approval to drill the proposed coalbed methane well if:
 	(a) Authorization has been denied by the mine permittee; and
 	(b) The proposed location and area to be disturbed by the proposed coalbed methane well has achieved either a partial bond release status or the bond for the area has been forfeited.
History
History. 
Enact. Acts 2004, ch. 65, § 4, effective July 13, 2004; 2005, ch. 123, § 46, effective June 20, 2005.

349.025.  Procedure for plugging and abandoning wells — Request for hearing — Exception — Rights of coal interest holder.
Text
(1) Prior to the abandonment of a coalbed methane well drilled through a workable coalbed, the well operator shall notify, by certified mail, return receipt requested, or by registered mail, all the coal interest holders of the workable coalbed and the department of the operator’s intention to plug and abandon the well. The notice shall give the number of the well and its location, and fix the time at which the work of plugging and filling will be commenced. The time shall not be less than fifteen (15) days after the day on which the notice was received, or in due course should be received, by the department. The department shall prescribe the form of notice to be used. A representative of any coal interest holder, at his or her own expense and liability, and of the department may be present at the plugging and filling of the well. Regardless of whether representatives appear, the well operator may proceed, at the time fixed, to plug and fill the well. When the well is plugged and filled, an affidavit setting forth the time and manner in which the well was plugged shall be made in triplicate by two (2) persons experienced in plugging and filling wells who participated in the work. The affidavit shall be made on forms furnished by the department. One (1) copy of the affidavit shall be retained by the well operator, one (1) provided to each coal interest holder, and one (1) provided to the department.
(2) In addition to the notification required under subsection (1) of this section, prior to the abandonment of a coalbed methane well the operator shall submit a plugging plan which is subject to approval by the department. The proposed plugging plan shall be designed to allow coal mining to occur through the well after the well is plugged.
(3) If a coalbed methane well ceases to produce in paying quantities and no dewatering operations are being conducted for a period of fifteen (15) consecutive months, any coal interest holder or any record oil or gas lessor or lessee of any tract being penetrated by the coalbed methane well, may file a request for hearing pursuant to KRS 349.060, to determine whether the well has been abandoned and should be plugged in accordance with this section. However, nothing in this subsection shall require the plugging and abandonment of a coalbed methane well that is being temporarily shut in by the coalbed methane well operator. Simultaneously with the filing of a request for a hearing with the department, the person requesting the hearing shall send a copy of the request to the coalbed methane well operator.
(4) Any coal interest holder shall have the following rights with respect to a coalbed methane well to be plugged and abandoned:
 	(a) To convert the coalbed methane well to a vent hole or otherwise take the coalbed methane well. In this event the department, upon determination that the coal interest holder has placed the coalbed methane well under a mining permit, shall release the coalbed methane well operator’s bond and the coalbed methane well operator shall be relieved of further responsibility for the coalbed methane well; and
 	(b) To file an objection concerning the proposed manner or method of plugging with the department, within fifteen (15) days after receipt of notice of intent to plug. The department shall consider any objection and may issue an order specifying the manner and method of plugging and reclamation consistent with this section.
(5) All coalbed methane wells shall be plugged and abandoned in accordance with this section. The department shall promulgate regulations specifying the manner and method of plugging vertical and horizontal coalbed methane wells and in so doing, or in entering any order for such plugging and abandonment, shall give consideration to the ability to mine any affected coal seam safely and the protection of any affected coal seam for future mining.
History
History. 
Enact. Acts 2004, ch. 65, § 5, effective July 13, 2004.

349.030.  Establishment of rules and procedures for mining through coalbed methane well — Coalbed Methane Well Review Board to hold hearings and issue orders and mine-through certificates — Determination of compensation for all parties interested in coalbed methane wells — Appeal of review board’s decisions to Circuit Court — Escrow of funds.
Text
(1) If a coalbed methane well is permitted and drilled within the boundaries of any coal mine for which a permit has been issued or an application for a mine permit or a mine permit modification or amendment has been filed but not issued pursuant to KRS Chapter 350, the mine licensee shall have the right to mine through that coalbed methane well and the associated drilling unit in accordance with the provisions of this subsection.
 	(a) At least one hundred twenty (120) days prior to mining through a coalbed methane well and associated drilling unit, the mine licensee shall notify the review board and operator of its intention to mine through the property. The notice shall be made on a form prescribed by the review board, and shall include a plat showing the location of the drilling unit, the coalbed methane well and associated surface equipment, facilities, infrastructure, and improvements, and the geographic extent of the mining operations to be conducted within the drilling unit. The mine licensee shall also submit an estimated schedule for commencing and completing mining operations within the drilling unit. After a hearing the review board shall promptly issue a written determination on whether the continued operation of the coalbed methane well will impede, interfere with, or present a possible safety hazard to the mine licensee’s planned mining operations. If the review board determines that the coalbed methane well will impede, interfere with, or present a safety hazard to the planned mining operations, concurrently an order shall be issued to the operators, with a copy to the mine licensee, directing the temporary or permanent plugging of the well at the operator’s cost and such other action as may be appropriate in the circumstances. Following the issuance of the order, the review board shall promptly issue a mine-through certificate to the mine licensee, with a copy to the operator, authorizing the mine licensee to mine-through the coalbed methane well and associated drilling unit.
 	(b) The mine licensee and all other coal interest holders having interests in the coalbed within the drilling unit shall have no duty or obligation to compensate or pay the operator or other interested coalbed methane parties for any causes of action, claims, or damages arising from the suspension or loss of coalbed methane production or the plugging and abandonment of a coalbed methane well and the removal or relocation of any associated facilities, infrastructure, and improvements due to mining through the coalbed methane well and associated drilling unit pursuant to this subsection.
(2) If a mine licensee files an application for a coal mine permit or seeks to modify or amend an existing coal mine permit so as to include a geographical area containing one (1) or more existing coalbed methane wells or any well sites for which drilling permits have been issued or are pending, the mine licensee shall have the right to mine through those coalbed methane wells or into or through a coalbed methane well and the associated drilling units and any well sites for which permits to drill have been issued or applications for permits to drill have been filed but not issued in accordance with the provisions of this subsection.
 	(a) At least one hundred eighty (180) days prior to mining into or through one (1) or more drilling units or permitted well sites operated by a common operator, the mine licensee shall notify the review board and the operator of its intention to mine into or through the property. The notice shall be made on a form prescribed by the review board and shall include a plat showing the location of the drilling unit, the coalbed methane well and associated surface equipment, facilities, infrastructure, and improvements, and the geographic extent of the mining operations to be conducted within the drilling unit. The mine licensee shall also submit an estimated schedule for commencing and completing mining operations within the drilling unit.
 	(b) Within thirty (30) days after receiving the mine licensee’s notice pursuant to paragraph (a) of this subsection, the mine licensee and operator shall enter into a confidentiality agreement on a form prescribed by the review board and the operator shall provide, to the extent available, copies of all data and information necessary and appropriate to enable the mine licensee to determine the current value of each drilling unit, well site, and any associated assets described in the mine licensee’s notice in accordance with the criteria set forth in paragraph (e) of this subsection. The information shall be in a form prescribed by the review board and shall include, among other things, data, reports, and information relating to current coalbed methane reserve calculations, well completions, historic production and sales results, capital and operating costs, all actual land, legal permitting, survey, title, and any other costs and expenses directly relating to the acquisition, permitting, development, and operation of each drilling unit and well site, and estimated well plugging and abandonment costs of any existing coalbed methane wells. In addition, the operator shall provide the review board and mine licensee with copies of all agreements and leases, payment division orders and any pooling agreements or pooling orders for each drilling unit and well site, together with a schedule setting forth the name, address, and working interest and net revenue percentages, royalties and overriding royalties, and all other interests and rights of all other interested coalbed methane parties. If the information is not timely filed or is incomplete, the mine licensee may seek an order from the review board directing the operator to comply with the provisions of this subsection.
 	(c) Within thirty (30) days after receiving the information described in paragraph (b) of this subsection, the mine licensee and operator shall meet and confer at a mutually agreed upon date, time, and place for the purpose of attempting to conclude a mutually acceptable agreement as to the compensation due to the operator for any damage, impairment, or loss to each drilling unit, well site, and any associated assets described in the information provided by the operator resulting from the mine licensee’s planned mine-through operations. Any compensation agreement between the mine licensee and operator for each drilling unit or well site shall be approved and executed by all other interested coalbed methane parties. The mine licensee and operator shall jointly notify the review board that a compensation agreement has been entered into between the parties and request that the review board issue a mine-through certificate for each drilling unit and well site described in the notice. The notice shall include any terms and conditions set forth in the compensation agreement that the parties have agreed to incorporate in the applicable mine-through certificates. Upon receipt of the executed compensation agreement, the review board shall promptly issue the requested mine-through certificates to the mine licensee, with copies to the operator and all other interested coalbed methane parties. If the parties are unable to reach an agreement, within ten (10) days following the expiration of the thirty (30) day meet and confer period, either party may request a hearing before the review board for the purpose of determining the compensation due the operator and any terms and conditions to be imposed upon the mine licensee’s proposed mining operations. Copies of the hearing request shall be sent to all other interested coalbed methane parties.
 	(d) Within fifteen (15) days of receiving the hearing request, the review board shall schedule a hearing to take place within sixty (60) days and shall notify the mine licensee, the operator and all other interested coalbed methane parties of the date, time, and location of the hearing. At its election, the review board may engage a qualified petroleum engineer for the purpose of conducting an independent evaluation of the compensation to be paid to the operator and all other interested coalbed methane parties in accordance with paragraph (e) of this subsection. The mine licensee and the operator shall each pay one-half (1/2) of the costs and expenses for the petroleum engineer retained by the review board.
 	(e) The review board shall determine the value of each drilling unit, well site, and all associated assets before and after the mine licensee’s planned mine-through operations. In determining the amount of compensation due the operator and all other interested coalbed methane parties, the review board must consider all relevant evidence and information submitted and the review board shall base its decision solely upon the following criteria and procedures:
 		1. Except as otherwise expressly provided in this subsection, all coalbed methane reserve estimates and the valuation of reserves and other assets damaged, impaired, or lost due to the planned mining operations shall be consistent with standard oil and gas industry accounting, engineering, and reserve practices and shall be performed pursuant to the then-current applicable laws, regulations, policies, and guidelines for determining gas reserves for public reporting companies in the United States.
 		2. At the hearing, the mine licensee and operator, on behalf of itself and all other interested coalbed methane parties, shall appear and submit evidence and testimony as to the value of the subject drilling units, well sites, and any associated assets before and after the mine licensee’s planned mining operations. The review board shall only consider coalbed methane reserve estimates or valuation determinations made in conformity with subparagraph 1. of this paragraph by a professional petroleum engineer with experience in evaluating coalbed methane reserves and operations. All reserve estimates and any valuation analysis prepared by the mine licensee and operator for use in the review board’s hearing shall be effective thirty (30) days prior to the date of the hearing. The reserve estimates and valuation analysis shall be exchanged between the mine licensee and operator and copies of the information shall be provided to the review board and all other interested coalbed methane parties no less than twenty-one (21) days prior to the hearing date. Any coalbed methane reserve estimates or valuation analysis prepared at the review board’s request shall be set forth in a written report. Copies of the report prepared for the review board shall be provided to the mine licensee, the operator, and all other interested coalbed methane parties no less than ten (10) days prior to the review board’s hearing date.
 		3. All estimates of remaining recoverable coalbed methane reserves immediately before and immediately after the planned mining operations shall consist of proved developed producing or proved developed nonproducing reserves as determined pursuant to this subsection. A drilling unit shall have proved developed producing reserves if the unit has an operating coalbed methane well, which is completed in one (1) or more target coal seams and is producing commercial quantities of coalbed methane. The drilling units total proved developed producing reserves before and after the planned mining operations shall be calculated based on the completed coal seams within the unit well. A drilling unit shall have proved developed nonproducing reserves if the unit has a coalbed methane well which is completed in one (1) or more target coal seams and is fully operational and all associated infrastructure such as power, gas gathering, and water management systems required to produce and sell coalbed methane in commercial quantities has been constructed, but the well is not producing coalbed methane in commercial quantities because it either is in the dewatering stage or is not operating due to factors beyond the operator’s control. Whether a drilling unit contains proved developed producing reserves or proved developed nonproducing reserves shall be determined based on the status of the coalbed methane well and associated infrastructure sixty (60) days prior to the review board’s hearing date.
 		4. The net present value of proved developed producing reserves projected immediately before and immediately after the planned mining operations shall be calculated using a discount rate of twelve percent (12%). The net present value of proved developed nonproducing reserves projected immediately before and immediately after the planned mining operations shall be calculated using a discount rate of twenty percent (20%). The valuation analysis shall also project the net present value of all revenues received, if any, by the operator during the period in which the planned mining operations are to be conducted.
 		5. In determining the compensation due the operator and all other interested coalbed methane parties for delayed or lost production, if the total projected production of the coalbed methane well is reduced so as not to yield a commercially reasonable return on investment to the operator, but the well is still able to produce coalbed methane in commercial quantities, the projected difference in the net present value of the recoverable reserves before and after mining shall be included as part of the compensation due the operator and all other interested coalbed methane parties.
 		6. In determining the value of the coalbed methane reserves impaired or lost due to the planned mining operations, except as expressly provided herein, no consideration shall be given to undeveloped coalbed methane resources in coal seams which have not been completed in the subject coalbed methane well or which are in coal seams below the total depth of the well bore. If, however, a coal seam in the same field is producing coalbed methane but the coal seam is not completed in the subject coalbed methane well, the operator may submit evidence to the review board for its consideration as to the potential net present value of the resources within the uncompleted seam, but in no event shall the net present value of those resources be discounted at less than thirty percent (30%).
 		7. Except as otherwise provided herein, in determining the value of coalbed methane for purposes of this subsection, the gas price shall be the last published price in the gas market closest to the drilling unit sixty (60) days prior to the review board’s hearing date. If the coalbed methane is sold pursuant to a gas sales agreement or marketing contract in which the gas price is determined based on a published price, subject to any contractual adjustment, in the gas market other than the market closest to the drilling unit, the gas price shall be determined based on the last published price in a gas market referred to in the gas sales agreement or marketing contract, subject to any contractual adjustment set forth therein, sixty (60) days prior to the review board’s hearing date. If the coalbed methane is sold pursuant to an arms-length firm or fixed price gas sales agreement or marketing contract, the actual sales price received by operator for gas sold sixty (60) days prior to the review board’s hearing date shall be used as the gas price in the coalbed methane valuation.
 		8. All capital, operating, and production costs used in the net present value determinations made pursuant to this subsection shall be based on the operator’s then current reasonable and verifiable actual costs and expenses. Copies of all relevant and available cost information shall be provided by the operator to the review board and mine licensee as provided in paragraph (b) of this subsection. If actual cost information is not otherwise available, all calculations shall be made using reasonable and customary costs for comparable coalbed methane operations in the Commonwealth and in the surrounding states.
 		9. If the planned mining operations will mine through a coalbed methane well or require the removal, relocation, or suspension of operation of other facilities, infrastructure, or improvements in a drilling unit, the operator and any other interested coalbed methane parties shall be reimbursed for all reasonable actual and direct costs, damages, and expenses to be incurred due to these mining operations; provided, however, that in no event shall any replacement costs and expenses exceed the operator’s or any other interested coalbed methane parties’ actual costs and expenses for the affected well, facilities, infrastructure, and improvements, as the case may be. The operator and any other interested coalbed methane parties shall not be reimbursed for any general, administrative, or overhead costs and expenses or any other costs and expenses not otherwise allocated to the costs of the subject drilling unit, coalbed methane well and the associated facilities, infrastructure, and improvements. Any amounts due the operator and any other interested coalbed methane parties shall be reduced by the projected then-current market value of such equipment, facilities, and improvements to the extent that it can be salvaged and sold or used in other operations.
 		10. If, prior to drilling a coalbed methane well, the mine licensee submits a plan to mine into or through any part of the associated drilling unit or well site for which a drilling permit has been issued or is pending, the operator shall not proceed with drilling a coalbed methane well pending a final decision by the review board with respect to the mine licensee’s request for a mine-through certificate. When a mine-through certificate is issued to the mine licensee, the operator and all other interested coalbed methane parties shall be reimbursed for all reasonable costs and verifiable actual land, legal, permitting, surveying, and technical costs and expenses incurred to acquire or lease and maintain the property and obtain any permits, approvals, and other agreements required to drill the coalbed methane well. The operator and all other interested coalbed methane parties shall not be reimbursed for any general, administrative, or overhead costs and expenses or any other costs and expenses not otherwise allocated to the costs to acquire or lease the subject property or permit the coalbed methane well.
 	(f) At a hearing, the review board shall take testimony and evidence from the mine licensee and operator, on behalf of itself and all other interested coalbed methane parties consistent with the provisions in this subsection. Within fifteen (15) days following the hearing, the review board shall issue a written decision to the mine licensee and operator determining the compensation due the operator and each of the other interested coalbed methane parties in the amount of the difference between the value of each drilling unit, well site, and any associated assets before and after the mine licensee’s planned mining operations. If the review board determines that the mine licensee’s proposed mining operations will result in a loss or taking of all of either the coalbed methane reserves in the coal seam to be mined and all coalbed methane reserves in completed coal seams in the coalbed methane well below the mined coal seam as provided in paragraph (e)5. of this subsection or the entire drilling unit, the operator and other interested coalbed methane parties shall be awarded the full value of the property and assets prior to the proposed mining operations as determined by the review board. The review board’s decision shall list the compensation amounts to be paid to the operator and each of the other interested coalbed methane parties for each drilling unit, well site, and any associated assets. The decision shall also set forth any duties or obligations to be performed by the parties, such as the temporary or permanent plugging of any well or the relocation or removal of any surface facilities, to enable the mine licensee to proceed immediately with the planned mining operations.
 	(g) Within fifteen (15) days of receiving the review board’s decision, the mine licensee shall notify the review board and the operator and all other interested coalbed methane parties of its decision to:
 		1. Accept the review board’s decision with respect to one (1) or more of the drilling units, well sites, and associated assets and deposit the compensation awarded to the operator and each of the other interested coalbed methane parties for the property;
 		2. Appeal all or part of the review board’s decision as provided in paragraph (j) of this subsection; or
 		3. Withdraw notice of intent to mine into any of the subject coalbed methane property and assets. If the mine licensee elects to withdraw notice of intent to mine into or through all of the drilling units, well sites, and any associated assets which were the subject of the review board hearing, upon receiving a statement of costs from the operator, the mine licensee shall promptly reimburse the operator for all reasonable out-of-pocket engineering and legal costs and expenses incurred to prepare for and participate in the review board hearing and shall have no further obligations to the operator or any of the other interested coalbed methane parties.
 	(h) Within fifteen (15) days of receiving the review board’s decision, the operator, on behalf of itself and other interested coalbed methane parties, shall notify the review board and the mine licensee whether it will accept the amounts awarded by the review board or file an appeal with the Circuit Court in the county where the drilling unit or well site is located challenging the review board’s valuation of any of the property or assets.
 	(i) If no appeal of the review board’s decision is filed by the parties, upon receipt of the compensation due the operator and all other interested coalbed methane parties for each drilling unit and well site selected by the mine licensee for which a mine-through certificate will be issued, the review board shall promptly deliver the awarded compensation to the operator and all other interested coalbed methane parties for the drilling unit and well site and concurrently issue the appropriate mine-through certificate to the mine licensee, with copies to the operator and all other interested coalbed methane parties. If the operator and other interested coalbed methane parties are awarded either the total net present value of the coalbed methane reserves in coal seams to be mined by the mine licensee and all coalbed methane reserves in coal seams completed in a coalbed methane well below such coal seam as provided in paragraph (e)5. of this subsection or the total value of the entire drilling unit and associated assets, upon payment of the compensation, the operator and other interested coalbed methane parties shall simultaneously, if requested by the mine licensee, assign and transfer free and clear of all encumbrances to the mine licensee all of their respective rights, title, and interests in such property and assets, as the case may be, within the drilling unit on a form to be prescribed by the review board. The review board shall take whatever other action that may be deemed appropriate or necessary in the circumstances.
 	(j) If either party notifies the review board of a decision to appeal the review board’s valuation of any of the subject coalbed methane properties and assets to the Circuit Court, the mine licensee shall deposit with the review board the compensation due the operator and each of the other interested coalbed methane parties for each drilling unit, well site and any associated assets selected by the mine licensee for which a mine-through certificate will be issued. Upon receipt of the funds from the mine licensee, the review board shall promptly deliver to the operator and the other interested coalbed methane parties one hundred percent (100%) of the awarded compensation for any drilling unit, well site, and any associated assets not listed in any notice of appeal and seventy-five percent (75%) of the awarded compensation to the operator and other interested coalbed methane parties for any drilling unit, well site, and any associated assets for which an appeal is to be filed. Concurrently with delivering the awarded compensation to the operator as provided herein, the review board shall issue to the mine licensee, with copies to the operator and all other interested coalbed methane parties, a mine-through certificate for each drilling unit and well site for which compensation has been received. If the review board’s decision with respect to any drilling unit is not appealed and the operator and other interested coalbed methane parties are awarded either the total net present value of the coalbed methane reserves in the coal seam to be mined by the mine licensee and all coalbed methane reserves in coal seams completed in a coalbed methane well below that coal seam as provided in paragraph (e)5. of this subsection or the total value of each drilling unit, well site, and any associated assets, upon payment of the compensation, the operator and other interested coalbed methane parties shall simultaneously if requested by the mine licensee, assign and transfer free and clear of all encumbrances to the mine licensee all of their respective rights, title, and interests in that property and assets, as the case may be, within the drilling unit or well site on a form to be prescribed by the review board. The review board shall take whatever other action that may be deemed appropriate or necessary in the circumstances to carry out its decision. All funds deposited with the review board shall be placed in an interest-bearing account pending a final resolution of any appeals.
 	(k) Within thirty (30) days following the issuance of the review board’s decision, the mine licensee or the operator, on behalf of itself and any other interested coalbed methane parties, may file a petition in the Circuit Court of the county in which the drilling unit or well site is located or in the Franklin County Circuit Court disputing the review board’s valuation of all or any part of any coalbed methane properties or assets pursuant to this subsection. The parties filing the petition shall name as parties to the action the following: the review board, the mine licensee, all other coal interest holders, the operator, and all other interested coalbed methane parties. Promptly upon receiving notice of the petition, the review board shall deliver any remaining funds deposited by the mine licensee as provided in paragraph (j) of this subsection, together with all interest accrued thereon, to the clerk of the Circuit Court for the county in which the petition is filed and these funds shall be deposited in an interest bearing account pending a decision on the petition. The decision of the Circuit Court shall be made in accordance with the provisions of KRS 349.090. If the Circuit Court determines the operator and other interested coalbed methane parties are entitled to greater compensation than the amount awarded by the review board, the mine licensee shall pay the difference to the clerk of the Circuit Court within fifteen (15) days of the court’s decision. Upon receipt of the additional funds awarded by the Circuit Court, the clerk shall promptly deliver to the operator and any other interested coalbed methane parties these funds together with all interest accrued thereon. If the Circuit Court determines that the operator is entitled to less compensation than the amount awarded by the review board, the amount of the reduction shall be refunded to the mine licensee together with any interest that accrued thereon. If the escrowed funds are not sufficient to fully reimburse the mine licensee, the operator and all other interested coalbed methane parties having an interest in the subject coalbed methane properties and assets shall promptly pay the mine licensee for the difference between the escrowed funds and the total amount to be reimbursed pursuant to the Circuit Court’s order. If the Circuit Court determines that the operator and other interested coalbed methane parties are to receive either the total net present value of the coalbed methane reserves in the coal seam to be mined by the mine licensee and all coalbed methane reserves in coal seams completed in a coalbed methane well below such coal seam as provided in paragraph (e)5. of this subsection or the total value of the entire drilling unit, well site, and any associated assets, which values may be increased or decreased by the Circuit Court, upon receipt of the awarded compensation, the operator and other interested coalbed methane parties shall simultaneously if requested by the mine licensee, assign and transfer free and clear of all encumbrances to the mine licensee all of their respective rights, title, and interest in such property and assets, as the case may be, within the drilling unit on a form to be prescribed by the review board.
 	(l) Subject to obtaining a decision by the Circuit Court with respect to any appeals initiated pursuant to paragraph (k) of this subsection, the operator and all of the other interested coalbed methane parties’ acceptance of the compensation awarded by the review board and of the performance of any duties and obligations by the mine licensee as ordered by the review board shall constitute full and complete consideration to the operator and all of the other interested coalbed methane parties for any and all causes of action, claims, damages, or losses to each drilling unit or any portion thereof, well site, or any associated assets caused by the mine licensee, or any other coal interest holder’s subsequent mining operations. The mine licensee shall be liable for any and all injuries, deaths, or damages proximately caused by the mine licensee on, in, or with respect to that property.
(3) If, after the mine licensee files a notice of intention to mine into or through any coalbed methane properties or assets pursuant to subsection (1) or (2) of this section, the mine licensee’s coal mining permit or any pending amendment to an existing permit issued pursuant to KRS Chapter 350 is withdrawn, canceled, delayed, or modified so as to exclude all or any part of the geographic area covering any drilling unit or well site described in the mine licensee’s notice, the mine licensee shall promptly advise the review board and operator that it is amending its request for a mine-through certificate to exclude any property that is no longer subject to a coal mine permit or a pending coal mine permit application.
History
History. 
Enact. Acts 2004, ch. 65, § 6, effective July 13, 2004.

349.035.  Application of chapter — Prohibition of waste — Permits required — Notification to state and federal agencies.
Text
(1) This chapter shall apply to all lands located in the Commonwealth however owned including lands owned or administered by any government or any agency or political subdivision thereof, over which the Commonwealth has jurisdiction under its police power.
(2) The waste of coalbed methane is hereby prohibited. The waste prohibited includes physical waste as that term is generally understood in the oil, gas, and coalbed methane industry, giving consideration to coal mining operations and the safe recovery of coal and includes:
 	(a) The locating, drilling, equipping, operating, or producing of any coalbed methane well or wells drilled, deepened, or reopened in a manner that causes or tends to cause a reduction in the quantity of coalbed methane ultimately recoverable from a pool under prudent and proper operations, or contrary to any provision of, or any order, rule or administrative regulation promulgated or issued under this chapter;
 	(b) Permitting the migration of coalbed methane from the stratum in which it is found into other strata, thereby ultimately resulting in the loss of recoverable coalbed methane;
 	(c) The drowning with water of any stratum or part thereof capable of producing coalbed methane in paying quantities, except for secondary recovery purposes, or in hydraulic fracturing or other completion practices;
 	(d) The unlawful damage to underground, fresh, or mineral water supply, coalbeds, or other mineral deposits in the operations for the discovery, development, production, or handling of coalbed methane;
 	(e) The unnecessary or excessive loss of coalbed methane by spillage or venting or destruction of coalbed methane or its constituents; and
 	(f) The drilling of more wells than are reasonably required to recover efficiently the maximum amount of coalbed methane from a pool.
(3) For purposes of this chapter, waste does not include coalbed methane vented or released from any mine area, the degasification of a coal seam for the safe recovery of coal, the plugging of coalbed methane wells for the safe recovery of coal, or the conversion of coalbed methane wells to vent holes for the safe recovery of coal.
(4) The sale or use of coalbed methane from any coalbed methane well unless a permit has been issued as required by KRS 349.040, or in violation of the spacing provisions of KRS 349.075, shall be prohibited.
(5) No person shall conduct coalbed methane operations unless that person has first obtained the necessary permits, including surface discharge and underground injection control permits, as appropriate for the particular operation to be conducted. The department shall notify state and federal agencies with jurisdiction over the protection of surface waters and groundwater when permit applications are filed and shall, to the extent possible, coordinate permit review.
History
History. 
Enact. Acts 2004, ch. 65, § 7, effective July 13, 2004.

349.040.  Prohibited drilling activities — Filing requirements for permit application — Appeal — Waiver — Filing of maps and plans — Denial of permit.
Text
(1) It is unlawful for any person to drill, commence, operate, deepen, convert, or stimulate any coalbed methane well, to conduct any horizontal drilling of a coalbed methane well or to convert any existing oil or natural gas well to a coalbed methane well, without first securing from the department a permit pursuant to this chapter. Before any well, borehole, or facility initially used for a coal mining related purpose, such as a vent hole, is converted for the purpose of recovering coalbed methane for sale or use, the operator shall obtain a permit and comply with the provisions of this chapter prior to the time that the well, borehole, or facility is converted or used for the purpose of recovering coalbed methane for sale or use. It is unlawful for any person to drill, deepen, convert, or reopen a coalbed methane well for the production of oil or natural gas or for the injection of water, gas, or other fluids into any oil or natural gas producing formation until the person has obtained a permit from the department for a petroleum or natural gas well pursuant to KRS 353.570. However, no additional permit fee shall be required if the original permit for the coalbed methane well has not expired.
(2) Every permit application filed under this section shall be verified and shall contain the following:
 	(a) A statement that the applicant claims to have a valid real property interest in, or the current legal right to produce coalbed methane from a person claiming a valid real property interest in, the coalbed methane. The statement shall identify with specificity the nature of the real property interest and the document or instrument evidencing that interest or right, including recording information of any recorded document or instrument;
 	(b) The names and addresses of the coalbed methane well operator and every person or entity whom the applicant must notify under any section of this chapter;
 	(c) The name and address of each coal interest holder of any workable coalbed which is to be penetrated by a proposed coalbed methane well or within seven hundred fifty (750) horizontal feet or fifty (50) vertical feet of any portion of the proposed coalbed methane well;
 	(d) The name and addresses of each record oil and gas lessee of, the record oil and gas lessor of, and the operator of all oil and gas formations from the surface to one hundred (100) feet below the deepest penetration of the coalbed methane well on the tract upon which the coalbed methane well is proposed to be located;
 	(e) The coalbed methane well name or such other identification as the department may require;
 	(f) The approximate depth to which the coalbed methane well is to be drilled, deepened, or converted, the coal seams including the depth and thickness of each seam that will be completed for production, and any other coal seams which will be penetrated by the coalbed methane well;
 	(g) A description of any means to be used to stimulate any of the workable coalbeds penetrated by the coalbed methane well;
 	(h) If the proposed coalbed methane well will require casing or tubing, the entire casing program for the coalbed methane well, including the size of each string of pipe, the starting point and depth to which each string is to be set, and the extent to which each string is to be cemented;
 	(i) If the proposed operation is to convert an existing petroleum or natural gas well, as defined in KRS 353.010(19), or to convert a vertical borehole or facility initially used for a coal mining related purpose, such as a vent hole, to a coalbed methane well, all information required by this section, all formations from which production is anticipated, and any plans to plug any portion of the well;
 	(j) Except for a vent hole proposed to be converted to a coalbed methane well, if the proposed coalbed methane well will be completed in some but not all coal seams for production, a plan and design for the coalbed methane well which will protect all workable coalbeds which will be penetrated by the coalbed methane well;
 	(k) If the proposed operations will include horizontal drilling of a coalbed methane well, a description of the operations, including both the vertical and horizontal alignment and extent of the coalbed methane well from the surface to total depth; and
 	(l) Other information as the department may require consistent with this chapter.
(3) Each application for a coalbed methane well permit shall be accompanied by the following:
 	(a) A permit application fee of three hundred dollars ($300);
 	(b) A bond in an amount prescribed in KRS 349.120;
 	(c) A certificate that the applicant’s notice requirements of KRS 349.015 have been satisfied. Certification may be by affidavit of personal service, or the return receipt card, or other postal receipt, for certified mailing;
 	(d) If the proposed coalbed methane well will be located within one-half (1/2) of a mile, measuring horizontally, of a water supply well being used for residential or domestic purposes, the applicant will submit the groundwater protection plan required under KRS 224.70-110 and applicable administrative regulations promulgated pursuant thereto for review by the department, or demonstrate to the department that a plan is not required; and
 	(e) Proof that the applicant has public liability insurance coverage in an amount not less than five hundred thousand dollars ($500,000) in aggregate and three hundred thousand dollars ($300,000) per occurrence for damages to persons and property caused by the applicant’s operations or proof that the applicant has satisfied self-insurance requirements as provided by administrative regulations which shall be promulgated by the department.
(4) Prior to the department’s issuance of a permit to drill a coalbed methane well, a copy of the written authorization from the mine licensee shall be filed with the application under the following circumstances:
 	(a) If the proposed coalbed methane well is to penetrate a workable coalbed that is within the permitted area of an existing permit or the proposed permitted area of a permit pending before the division and if the applicant plans to stimulate, complete, or horizontally drill the coalbed methane well in a workable coalbed that is within the permitted area of an existing permit or the proposed permitted area of a permit pending before the division;
 	(b) If the proposed coalbed methane well is to be located within a surface area permitted under an existing permit, or the proposed permitted area of a permit pending before the division for which no bond release has been obtained; or
 	(c) If the proposed coalbed methane well is to be located within a surface area permitted under an existing permit by the division for which a partial bond release has been obtained.
If a coalbed methane well permit is issued for a well site located within the boundaries of any coal mine for which a permit has been issued or is pending pursuant to KRS Chapter 350, the permit shall include a provision specifically stating that the permitted coalbed methane well location is in an area for which a coal mine permit has been issued or is pending pursuant to KRS Chapter 350 and is subject to the mine-through rights set forth in KRS 349.030(1).
(5) If a partial bond release for the surface area on which the proposed coalbed methane well is located has been obtained from the division and the applicant is denied written authorization from the mine licensee, the applicant may file an appeal with the review board requesting approval to drill the proposed coalbed methane well. When requesting an appeal, the applicant shall submit a verified statement including the following:
 	(a) The applicant has met and conferred with or offered to meet and confer with the mine licensee concerning the authorization;
 	(b) The mine licensee has refused to provide written authorization to disturb the permitted area;
 	(c) The physical area to be disturbed by the proposed well location and the use of area, including ingress and egress thereto, qualifies as a commercial or industrial postmining land use entitling the mine licensee to a complete bond release for the area to be disturbed by the coalbed methane well operator in accordance with KRS Chapter 350; and
 	(d) The applicant has agreed to pay the reasonable and actual costs of the permit revision required by the division to affect the incremental bond release for the proposed area to be disturbed by the coalbed methane well operator, not to exceed five thousand dollars ($5,000).
(6) Prior to the issuance of a permit to drill a coalbed methane well, the applicant shall grant assignable subsidence waivers to any mine licensee if requested in an objection filed pursuant to KRS 349.060 and, if required, to allow present or future mining with planned subsidence under KRS Chapter 350. However, this subsection and any subsidence waivers shall in no way waive, affect, or impair the ability of the applicant or the applicant’s successors or assigns to pursue any remedies for damages to persons, or to improved or tangible property, suffered or incurred as a result of any subsidence caused by the mine licensee or the mine licensee’s successors or assigns. The mine licensee, its successors or assigns, shall be liable for any and all damages to persons or to improved or tangible property proximately caused by the mine licensee.
(7) If the mine licensee is mining in a coal seam that is not being produced by the coalbed methane well operator and has not exercised his or her mine-through rights, as set forth in KRS 349.030(1) or (2), in any coal mine before removing any coal or other material or driving any entry or passageway within five hundred (500) horizontal feet of the vertical segment of a coalbed methane well or within fifty (50) vertical feet of the horizontal segment of a coalbed methane well, the mine licensee shall forward simultaneously to the well operator and to the department, by certified mail, return receipt requested, or by registered mail, a copy of the maps and plans required by law to be filed and kept up to date. Maps or plans shall show the mine workings and projected mine workings within five hundred (500) horizontal feet of the coalbed methane well. However, the issuance of any coalbed methane well permit shall not preclude or prevent coal mining outside two hundred (200) feet, but not closer than fifty (50) feet, of the vertical segment of a coalbed methane well or outside of the workable coalbed in which the horizontal segment of a coalbed methane well is located, unless specified by the department for reasons of mine or well safety. The mine licensee shall not mine within fifty (50) feet of the vertical segment of a coalbed methane well without the written authorization of the coalbed methane well operator. A mine licensee may file a request with the department to mine closer than two hundred (200) feet of the vertical segment of the coalbed methane well. The mine licensee shall forward simultaneously to the well operator and the department, by certified mail, return receipt requested, or by registered mail, a request to mine closer than two hundred (200) feet, but not closer than fifty (50) feet, of the vertical segment of the coalbed methane well, which shall be accompanied by the following:
 	(a) A copy of the maps and plans required by law to be filed and kept up to date, showing on the copy of the map or plan its mine plan workings and projected mine workings beneath the tract of land and within two hundred (200) feet, but not closer than fifty (50) feet, of the vertical segment of the coalbed methane well; and
 	(b) A statement that the applicant has met and conferred with, or offered to meet and confer with, the well operator concerning the mine licensee’s plan to mine closer than two hundred (200) feet, but not closer than fifty (50) feet, of the vertical segment of the coalbed methane well.
The well operator may, within twenty (20) days of receipt of the documents listed in paragraphs (a) and (b) of this subsection, file specific objections in writing with the department. When objections are filed, the department shall provide a copy of the objections to the mine licensee and fix a time and place for an informal hearing. The hearing shall be held not more than ten (10) days from the end of the twenty (20) day period. At the hearing, the mine licensee and the well operator, in person or by representative, shall consider the objections and seek agreement on the character and the extent of operations to be conducted within less than two hundred (200) feet, but not closer than fifty (50) feet, of the vertical segment of the coalbed methane well. If no agreement can be reached, the department, after administrative hearing conducted in accordance with KRS Chapter 13B, shall make a decision defining what coal, if any, is necessary to be left for the safe protection, use, and operation of the well. The department’s decision shall be subject to appeal by either party as provided in this chapter. The department shall keep a complete record of all hearings. The mine licensee shall, every six (6) months, while mining within two hundred (200) feet, but not closer than fifty (50) feet, of the vertical segment of the coalbed methane well, file up-to-date maps and plans required by this section, or file new maps and plans complete to date.
(8) The department may deny the issuance of a permit if it determines that the applicant has a documented pattern or practice of substantial violations of the provisions of this chapter and has failed to abate or seek review of the violations. If the department finds that a substantial violation has occurred with respect to existing operations and that the operator has failed to abate or seek review of the violation in the time prescribed, the department may suspend the permit. After a suspension, the operator shall forthwith cease all work being conducted under the permit until the department reinstates the permit. The department shall make a written finding of its determination and may enforce the determination in Circuit Court pursuant to KRS 349.145.
History
History. 
Enact. Acts 2004, ch. 65, § 8, effective July 13, 2004; 2005, ch. 123, § 47, effective June 20, 2005; 2009, ch. 79, § 9, effective June 25, 2009.

349.045.  Voluntary pooling agreements.
Text
(1) When two (2) or more separately owned tracts, or portions thereof, are embraced within a drilling unit, or when there are separately owned interests in all or part of any such drilling unit, the operators or owners of coalbed methane owning the interests may pool their interests for the development and operation of the drilling unit by voluntary agreement. These agreements may be based on the exercise of pooling rights or rights to establish units which are granted in any gas or oil lease, coal lease, coalbed methane lease, or similar instrument.
(2) No voluntary pooling agreement between or among coalbed methane operators or owners shall be held to violate the statutory or common law of the Commonwealth which prohibits monopolies or acts, arrangements, contracts, combinations, or conspiracies in restraint of trade or commerce.
History
History. 
Enact. Acts 2004, ch. 65, § 9, effective July 13, 2004.

349.050.  Requirements and procedures for stimulating workable coal seam — Contents and construction of agreements to stimulate — Request for hearing — Liability of well operator.
Text
(1) If any coal interest holder has objected to the proposed stimulation pursuant to KRS 349.020(1), no permit shall be issued to stimulate a coalbed methane well unless the applicant has obtained and filed with the department an agreement between the coal interest holders of any workable coalbed within five hundred (500) horizontal feet of the proposed coalbed methane well to be stimulated and within the five hundred (500) foot horizontal radius and fifty (50) vertical feet above or below the workable coalbed proposed to be stimulated.
(2) The requirement for an agreement to stimulate in this section shall not be construed to impair, abridge, or affect any contractual rights or obligations arising out of a contract, lease, deed, or similar agreement which provides for the development of coalbed methane and stimulation of workable coalbeds between the applicant and the coal interest holder. The existence of any such contract, lease, deed, or similar document shall constitute a waiver of the requirement to file an agreement to stimulate with the department.
(3) An agreement to stimulate shall provide:
 	(a) That the coal interest holder has been provided with a copy of the permit application to drill a coalbed methane well and a copy of all plats and documents which may accompany the application; and
 	(b) That the coal interest holder agrees to the stimulation of the workable coalbed as described in the application.
(4) Subject to KRS 349.020(5), in the absence of the applicant submitting the agreement to stimulate as described herein, the applicant may submit a request for a hearing before the review board accompanied by an affidavit, or verified statement, which shall include the following:
 	(a) A statement that the coal interest holder has refused to sign a written agreement to stimulate the workable coalbed;
 	(b) A statement detailing the efforts undertaken to obtain the signed agreement to stimulate; and
 	(c) A statement that the proposed method of stimulation does not involve the use of explosives and will not have a significant adverse affect on the mineability of the workable coalbed, or impair mine safety.
(5) The failure to obtain an agreement to stimulate shall in no way create an inference or presumption that the method of stimulation proposed by the applicant will harm the workable coalbed.
(6) Upon receipt of a request for a hearing and an affidavit, or verified statement, as set forth in this section, the department shall forward the application to the review board to consider the proposed stimulation, or if other objections or requests are filed requiring a hearing before the review board, the request may be included for consideration by the review board along with other matters related to the permit application.
(7) Any well operator that stimulates a workable coalbed without an agreement to stimulate from the coal interest holder shall be liable in tort without proof of negligence for any damages proximately caused by the stimulation to the workable coalbed, or any other workable coalbed within five hundred (500) horizontal feet of the coalbed methane well stimulated or within the five hundred (500) foot horizontal radius and fifty (50) vertical feet above or below the workable coalbed stimulated and for damages to any mining equipment proximately caused by the stimulation. The well operator shall be liable for injury, death, or damage to property proximately caused by the stimulation.
History
History. 
Enact. Acts 2004, ch. 65, § 10, effective July 13, 2004.

349.055.  Coalbed Methane Well Review Board established — Board attached to Department of Natural Resources within Energy and Environment Cabinet.
Text
(1) The Coalbed Methane Well Review Board is hereby established. The review board shall be composed of five (5) members and shall have the powers and duties specified under this chapter.
(2) The review board shall consist of the commissioner of the Department for Natural Resources or his or her designee within the department, the director of the Division of Mine Reclamation and Enforcement and the director of the Division of Oil and Gas within the Department for Natural Resources, a representative of the oil and gas industry, and a representative of the coal industry. The representatives from the oil and gas industry and the coal industry shall be appointed by the Governor for terms of four (4) years subject to confirmation by the Senate.
(3) The review board shall be, for administrative purposes only, attached to the Energy and Environment Cabinet, Department for Natural Resources.
History
History. 
Enact. Acts 2004, ch. 65, § 11, effective July 13, 2004; 2005, ch. 123, § 48, effective June 20, 2005; 2010, ch. 24, § 1872, effective July 15, 2010.

349.060.  Powers and duties of Coalbed Methane Well Review Board — Promulgation of administrative regulations.
Text
(1) The review board shall rule upon:
 	(a) Objections to proposed coalbed methane wells, their locations, the proposed stimulation, or the proposed completion pursuant to KRS 349.020;
 	(b) Appeals of permit denials arising under KRS 349.020(5);
 	(c) Requests for a hearing arising under KRS 349.025(3);
 	(d) Requests for pooling orders pursuant to KRS 349.080(1);
 	(e) Requests for the establishment or modification of drilling units for coalbed methane wells;
 	(f) Requests for the creation or modification of field rules relating to the drilling, completion, and production of coalbed methane wells; and
 	(g) Requests for the unitization of coalbed methane wells, pools, or fields.
(2) The review board shall meet, hold conferences, and hold hearings at a time and place as designated by the chairman. The chairman may call a meeting of the review board at any time. A majority of the members of the review board shall constitute a quorum for the transaction of any business to come before the review board. All determinations of the review board shall be by majority vote of the quorum present. The commissioner, or his or her designee within the department, shall be the chairman of the review board. The review board shall hold a regular monthly meeting. Notice of all meetings of the review board shall be given to each member by the chairman at least ten (10) days in advance of each meeting, unless otherwise agreed by the members.
(3) The review board shall execute, carry out, administer, and enforce the provisions of this chapter in the manner provided in this section.
(4) The review board may:
 	(a) Take evidence and issue orders concerning the permitting of a coalbed methane well, its location, stimulation, and the completion pursuant to KRS 349.015; issue pooling orders in accordance with KRS 349.080(1); issue orders regarding the establishment or modification of drilling units for coalbed methane wells, field rules relating to the drilling, completion, and production of coalbed methane wells; and requests for the unitization of coalbed methane wells, pools, and fields;
 	(b) Promulgate and enforce administrative regulations and rules necessary to govern the practice and procedure before the review board;
 	(c) Make relevant investigations of records and facilities as it deems proper in connection with ruling on any objections to a proposed coalbed methane well, its location, the proposed stimulation, or the proposed completion; and
 	(d) Issue subpoenas for the attendance and sworn testimony from witnesses and subpoenas duces tecum for the production of any books, records, maps, charts, diagrams, electronic data, and other pertinent documents or data in the review board’s own name or at the request of any party.
History
History. 
Enact. Acts 2004, ch. 65, § 12, effective July 13, 2004.

349.065.  Authority of Coalbed Methane Well Review Board to hear and rule upon appeals of actions of the Department of Natural Resources — Hearings.
Text
(1) The department shall notify the review board of the objection, request, or appeal as set forth in KRS 349.060(1) and schedule a time and place for a hearing.
(2) Notice of the hearing shall be given not less than fifteen (15) days in advance of the hearing to the applicant, surface owners, and all other parties as required under KRS 349.020, 349.070, or 349.085, as applicable. The hearing of the review board shall be held within thirty (30) days after the filing of the objection, request, or appeal or as soon thereafter as the review board can be assembled.
(3) All proceedings before the review board shall be conducted in accordance with KRS Chapter 13B.
(4) With respect to any objection filed pursuant to KRS 349.015 concerning the proposed coalbed methane well, or its location, stimulation or completion, appeals arising under KRS 349.020(5), or requests for a hearing arising under this chapter, the review board shall make a determination as to whether a permit shall be issued by the department and any conditions to be included within the permit, which determination and order shall be consistent with the intent and purposes of KRS Chapters 350 and 352 and this chapter, taking into consideration the following factors that it considers applicable in the particular proceeding:
 	(a) The declaration of public policy and legislative findings as set forth in this chapter;
 	(b) Whether the proposed coalbed methane well can be drilled safely, taking into consideration the dangers from creeps, squeezes, or other disturbances due to the extraction of coal;
 	(c) The feasibility of moving the proposed drilling location to another location;
 	(d) Whether any stimulation of the workable coalbed will have a significant adverse affect on the mineability of that workable coalbed or any other workable coalbeds within five hundred (500) feet of the proposed coalbed methane well to be stimulated or within the five hundred (500) foot horizontal radius and fifty (50) vertical feet above or below the workable coalbed proposed to be stimulated or impair mine safety;
 	(e) Whether the drilling location is above or in close proximity to any mine opening, shaft, entry, travelway, airway, haulageway, drainageway or passageway, or to any proposed extension thereof, any abandoned, operating coal mine or any coal mine already surveyed and platted but not yet being operated;
 	(f) Whether the proposed drilling can reasonably be done through an existing or planned pillar of coal, or in close proximity to an existing or planned pillar of coal, taking into consideration the surface topography;
 	(g) The extent to which the proposed drilling location interferes with the safe recovery of coal or coalbed methane;
 	(h) The extent to which the proposed drilling location will unreasonably interfere with present or future coal mining operations;
 	(i) The technology and methods proposed for the safe and efficient recovery of coal and coalbed methane;
 	(j) The practicality of locating the coalbed methane well out of a uniform pattern with other wells;
 	(k) The surface topography and use; and
 	(l) Any other factor the review board determines would be considered consistent with KRS Chapters 350 and 352 and this chapter.
(5) Upon consideration of the matters raised at the hearing, the review board shall render a decision based upon the ability to mine any affected workable coalbed safely and the protection of any workable coalbed for safe future mining, shall enter a written order containing findings of fact and conclusions which address any relevant considerations in subsection (4) of this section, and based thereon shall issue and file with the department a written order directing it to:
 	(a) Refuse to issue a coalbed methane well permit;
 	(b) Issue a permit for the proposed coalbed methane well location and any conditions to be included within the permit;
 	(c) Issue a coalbed methane well permit and any conditions to be included within the permit for an alternate drilling location different from that requested by the applicant; or
 	(d) Issue a permit authorizing the applicant to stimulate the coalbed methane well in the absence of an agreement of the affected coal interest holders as described in KRS 349.045(1), as proposed or as modified by the order of the review board.
(6) With respect to any request for a hearing pursuant to KRS 349.025 by a coalbed interest holder, or any record oil or gas lessor or lessee of any tract being penetrated by a coalbed methane well, to determine whether the well has been abandoned and should be plugged in accordance with this chapter, the review board shall make a determination as to whether the coalbed methane well should be plugged, which determination and order shall be consistent with the intent and purposes of KRS Chapters 350 and 352 and this chapter, taking into consideration the following factors that it considers applicable in the particular proceeding:
 	(a) Whether the coalbed methane well has ceased to produce in paying quantities, and no dewatering operations are being conducted, for a period of fifteen (15) consecutive months;
 	(b) Whether the coalbed methane well is being temporarily shut in by the coalbed methane well operator; and
 	(c) Any other factor the review board determines should be considered consistent with this section.
(7) Upon consideration of the matters raised at the hearing, the review board shall render a decision based upon whether the coalbed methane well has been abandoned and should be plugged in accordance with this chapter; shall enter a written order containing findings of fact and conclusions which address any relevant consideration in subsection (6) of this section based thereon; and shall issue and file with the department a written order directing the department to:
 	(a) Require the coalbed methane well operator to plug and abandon the well;
 	(b) Allow the coalbed methane well operator to continue to operate and produce the well; or
 	(c) Allow the coalbed methane well operator to continue to shut in the coalbed methane well on a temporary basis.
(8) Upon receipt of the review board order, the department shall promptly undertake the action directed by the review board, provided that all other provisions of this chapter have been complied with.
History
History. 
Enact. Acts 2004, ch. 65, § 13, effective July 13, 2004.
Annotations
Legislative Research Commission Note.
 
(7/13/2004). When this statute was enacted (2004 Ky. Acts ch. 65, sec. 13), the word “feet” should have been included after the phrase “five hundred (500)” in subsection (4)(d) of this section. This manifest clerical or typographical error has been corrected by the Reviser of Statutes pursuant to KRS 7.136.

349.070.  Powers of Coalbed Methane Well Review Board to take actions necessary to prevent waste and protect rights of owners — Objections by holders, lessors, and lessees — Hearings.
Text
(1) In order to prevent the waste of coalbed methane or to protect the correlative rights of the owners of coalbed methane, the review board on its own motion or upon application of an operator of a coalbed methane well or owner of coalbed methane shall have the power to establish or modify drilling units, establish or modify field rules, or unitize coalbed methane wells, pools or fields. Drilling units, to the extent reasonably possible, shall be of uniform shape and size for an entire pool or field. Any operator of a coalbed methane well or owner of coalbed methane may apply to the review board for the creation or modification of drilling units, the establishment or modification of field rules for a pool or field, and the unitization of any coalbed methane wells, pools, or fields.
(2) With respect to any request for the creation or modification of drilling units, establishment or modification of field rules for the pool or field, and the unitization of any coalbed methane wells, pools, or fields, the review board shall grant or deny the request and issue an order consistent with the intent and purposes of KRS Chapters 350 and 352 and this chapter, taking into consideration the following factors that it considers applicable in the particular proceedings:
 	(a) The area which may be drained efficiently and economically by the proposed coalbed methane well or wells and the spacing requirements of KRS 349.075;
 	(b) The plan of development for the coal, that drilling units conform to mine development plans, and the need for proper ventilation of any mines or degasification of any affected coal seams;
 	(c) The nature and character of any coal seam or seams which will be affected by the coalbed methane well or wells;
 	(d) The surface topography and mineral boundaries of the lands underlaid by the coal seams to be included in the unit;
 	(e) Evidence relevant to the proper boundary of the drilling unit;
 	(f) The nature and extent of ownership of each coalbed methane owner or claimant and whether conflicting claims exist;
 	(g) Whether the applicant for the drilling unit proposes to be the operator of the coalbed methane well within the drilling unit; and if so, whether the applicant has a lease or other agreement from the owners or claimants of a majority interest in the proposed drilling unit;
 	(h) Whether a disagreement exists among the coalbed methane owners or claimants over the designation of the operator for any coalbed methane well within the drilling unit; and if so, relevant evidence to determine which operator can properly and efficiently develop the coalbed methane within the drilling unit for the benefit of the majority of the coalbed methane owners;
 	(i) If more than one person is interested in operating a coalbed methane well within the drilling unit, the estimated cost of submitting by each such person for drilling, completing, operating and marketing the coalbed methane from any proposed coalbed methane well or wells;
 	(j) Any other available geological or scientific data pertaining to the pool which is proposed to be developed;
 	(k) The correlative rights of the operators and owners of coalbed methane, so that each operator and owner may obtain his or her just and equitable share of production from the coalbed methane; and
 	(l) Any other factor the review board determines should be considered consistent with KRS Chapters 350 and 352, and this chapter.
(3) Upon consideration of the matters raised at the hearing, the review board shall render a decision based upon whether to establish or modify a drilling unit, establish or modify field rules or establish or modify the unitization of coalbed methane wells, pools or fields. The review board shall enter a written order containing findings of fact and conclusions which address any relevant considerations in subsection (2) of this section and based thereon shall issue and file with the department a written order:
 	(a) Establishing or modifying a drilling unit, field rules or unitizing coalbed methane wells, pools or fields;
 	(b) Refusing to establish or modify a drilling unit, field rules or unitization of coalbed methane wells, pools or fields; or
 	(c) Attaching certain conditions to the establishment or modification of a drilling unit, field rules, or unitization of coalbed methane wells, pools or fields.
(4) In establishing or modifying a drilling unit for coalbed methane wells, and in order to accommodate the unique characteristics of coalbed methane development, the review board may require that drilling units conform to the mine development plan, if any. If requested by the coal interest holder, well locations and spacing shall correspond with mine operations, including the drilling of multiple coalbed methane wells on the same surface location of each drilling unit.
(5) If an order to establish or modify a drilling unit, field rules or unitization of coalbed methane wells, pools or fields will allow a coalbed methane well to be drilled into or through a workable coalbed, any coal interest holder and any record oil and gas lessor and lessee within the area to be covered by the drilling unit, field rules or unitization of coalbed methane wells, pools or fields may object to the establishment or modification of the drilling unit, field rules or unitization of coalbed methane wells, pools or fields.
(6) The review board may continue a hearing to allow for further investigation and the gathering and taking of additional data and evidence. If at any time during a hearing there is not sufficient evidence for the review board to determine field boundaries, or drilling unit size or shape, the review board may enter a temporary order establishing provisional drilling units, and field boundaries for the orderly development of the pool or field, pending receipt of the information necessary to determine the ultimate pool or field boundaries, and spacing of wells for the pool or field. Upon additional findings of fact, the boundaries of a pool or field and drilling units for the pool or field may be modified by the review board.
(7) Unless otherwise provided for by the review board, after an application for a hearing to establish or modify drilling units or pool boundaries has been filed, no additional wells shall be permitted in the pool or field until the review board’s order establishing or modifying the pool or field or unit has been entered.
(8) After the review board issues a field or pool spacing order which creates drilling units or a pattern of drilling units for a pool or field, should an operator or owner of coalbed methane apply for a permit or otherwise indicate a desire to drill a coalbed methane well outside of such drilling units or pattern of drilling units and thereby potentially extend the pool or field, the review board may, on its own motion or the motion of any interested person, require that the coalbed methane well be located and drilled in compliance with the provisions of the order affecting the pool or field.
History
History. 
Enact. Acts 2004, ch. 65, § 14, effective July 13, 2004.

349.075.  Spacing requirements for vertical and horizontal coalbed methane wells.
Text
Except as provided in KRS 349.070, or pursuant to voluntary pooling, no permit shall be issued for a coalbed methane well unless the proposed location of a vertical well shall be at least seven hundred fifty (750) feet horizontally from the nearest mineral boundary upon which the well is to be drilled and the proposed location shall be at least one thousand five hundred (1,500) feet horizontally from the nearest coalbed methane well, unless the department orders that a different spacing distance shall apply. Spacing distances for coalbed methane horizontal wells shall be separately established by the department pursuant to this chapter.
History
History. 
Enact. Acts 2004, ch. 65, § 15, effective July 13, 2004.
Annotations
Legislative Research Commission Note.
 
(7/13/2004). When this statute was enacted (2004 Ky. Acts ch. 65, sec. 15), the word “subchapter” was erroneously included in the last sentence of the section. KRS Chapter 349, which was created in this bill, is not divided into subchapters. This manifest clerical or typographical error has been corrected by changing the word “subchapter” to “chapter” by the Reviser of Statutes pursuant to KRS 7.136.

349.080.  Authority of Coalbed Methane Well Review Board to issue pooling orders.
Text
(1) Whenever an applicant proposes to drill, deepen, convert, or reopen a well for purposes of production of coalbed methane and the ownership of the right to produce coalbed methane is in dispute, the department shall refer the application to the review board for its consideration and the issuance of appropriate pooling orders, if any, in accordance with KRS 349.085. Upon the issuance of a pooling order by the review board, and if all other provisions of this chapter are complied with, the department shall issue a permit to drill, deepen, convert, or reopen the well and require the development and operation of all pooled tracts and interests as a single leasehold estate in accordance with the pooling order.
(2) No pooling as permitted by this section shall be ordered except:
 	(a) When an application has been filed to drill, deepen, or reopen a well within the distance limitations prescribed in KRS 349.075; or
 	(b) A request for pooling has been made pursuant to this section or KRS 349.085.
(3) No pooling, as permitted by this section, shall be ordered with respect to any tract or portion thereof upon which a well is drilled, deepened, or converted or reopened:
 	(a) Unless the pooling was requested prior to the commencement of the drilling, deepening, converting, or reopening of the coalbed methane well; and
 	(b) Unless the request, if made by the owner of an operating interest who elects to participate in the risk and cost of the drilling, deepening, converting, or reopening of the coalbed methane well, is accompanied by a bond or other security satisfactory to and in an amount set by the review board for the payment of such owner’s share of the cost of drilling, deepening, converting, or reopening the well.
(4) Production from any well which is ordered pooled pursuant to this section shall be deemed for all purposes to have been so produced from each tract or portion thereof included in the pool in proportion to the amounts established in the pooling order.
History
History. 
Enact. Acts 2004, ch. 65, § 16, effective July 13, 2004.

349.085.  Duties of person requesting pooling order — Notice to interested persons — Review board to rule on request for pooling order — Contents of pooling order — Rights and financial shares of interested parties — Escrow account.
Text
(1) The person requesting a pooling order shall provide to the department a list of all persons reasonably known to own an oil or gas interest and all coal interest holders, in any tract upon which the coalbed methane well will be located from the surface to a depth of one hundred (100) feet below the base of the deepest coal seam to be penetrated. A pooling order shall be made only after the department provides notice to all persons reasonably known to own an oil or gas interest and all coal interest holders in any tract upon which the well will be located and any tract or portion thereof proposed to be pooled in any drilling unit, from the surface to a depth of one hundred (100) feet below the base of the deepest coal seam to be penetrated, after a hearing has been held. After filing an application for a pooling order under KRS 349.080(1), where unknown or nonlocatable owners exist, or at the request of the permit applicant or person requesting a pooling order, the permit applicant shall publish, at least twenty (20) days prior to the hearing on the application for the pooling order, one (1) notice in the newspaper of the largest circulation in each county in which any tract, or portion thereof, proposed to be pooled is located. The notice shall:
 	(a) State that an application for a pooling order is being filed with the review board;
 	(b) Describe any tract, or portion thereof, proposed to be pooled;
 	(c) In the case of an unknown owner, identify the name of the last known owner;
 	(d) In the case of a nonlocatable owner, identify the owner and the owner’s last known address; and
 	(e) State that any party claiming an interest in any tract, or portion thereof, proposed to be pooled should contact the permit applicant at the published address and provide a copy of the notification to the review board within twenty (20) days of the date of the publication.
(2) The review board shall grant or deny the request for a pooling order and issue an order consistent with the intent and purposes of KRS Chapters 350 and 352 and this chapter, taking into consideration the following factors that it considers applicable in the particular proceeding:
 	(a) The area which may be drained efficiently and economically by the proposed coalbed methane well or wells and the spacing requirements of KRS 349.075;
 	(b) The plan of development of the coal and the need for proper ventilation of any mines or degasification of any affected coal seams;
 	(c) The nature and character of any coal seam or seams which will be affected by the proposed coalbed methane well or wells;
 	(d) The surface topography and mineral boundaries of the lands underlaid by the coal seams to be included in the unit;
 	(e) Evidence relevant to the proper boundary of the drilling unit;
 	(f) The nature and extent of ownership of each coalbed methane owner or claimant and whether conflicting claims exist;
 	(g) Whether the applicant for the drilling unit proposes to be the operator of the coalbed methane well or wells within the drilling unit; and if so, whether the applicant has a lease or other agreement from the owners or claimants of a majority interest in the proposed drilling unit;
 	(h) Whether a disagreement exists among the coalbed methane owners or claimants over the designation of the operator for any coalbed methane wells within the unit, and if so, relevant evidence to determine which operator can properly and efficiently develop the coalbed methane within the unit for the benefit of the majority of the coalbed methane owners;
 	(i) If more than one person is interested in operating a coalbed methane well within the unit, the estimated cost submitted by each such person for drilling, completing, operating, and marketing the coalbed methane from any proposed coalbed methane well or wells;
 	(j) Any other available geological or scientific data pertaining to the pool which is proposed to be developed;
 	(k) The correlative rights of the operators and owners of the coalbed methane, so that each operator and owner may obtain his or her just and equitable share of production from the coalbed methane; and
 	(l) Any other factor the review board determines should be considered consistent with KRS Chapters 350 and 352 and this chapter.
(3) Upon consideration of the matters raised at the hearing, the review board shall render a decision based upon whether to grant a pooling order, and shall enter a written order containing findings of fact and conclusions which address any relevant considerations in subsection (2) of this section and based thereon shall issue and file with the department a written order granting the pooling order with any applicable conditions or denying the pooling order.
(4) A pooling order shall authorize the drilling, deepening, or reopening, and the operation of a well for the production of coalbed methane on the tracts or portions thereof pooled; shall designate the operator to drill and operate the well; shall prescribe the time and manner in which all owners of working interests in the pooled tracts or portions thereof may elect to participate therein; shall provide that all reasonable costs and expenses of drilling, deepening, converting or reopening, and the completing, operating, plugging, and abandoning the well shall be borne, and all production from the well shall be shared, by all owners of working interests in proportion to the net mineral acres in the pooled tracts owned or under lease to each owner; and shall make provision for the payment of the reasonable and actual cost thereof, including a reasonable charge for supervision, by all those who elect to participate therein.
(5) A pooling order shall establish a procedure for the owner who claims a working interest and who does not decide to become a participating working interest owner to elect to either:
 	(a) Surrender, by means of sale or lease, the interest to a participating working interest owner on a reasonable basis and for a reasonable consideration, which if not agreed upon shall be one-eighth (1/8) of the production attributable to the well; or
 	(b) Share in the operation of the well as a nonparticipating working interest owner on a carried basis after the proceeds allocable to his or her share equal to two hundred percent (200%) of the share of the costs allocable to his or her interest.
(6) A coalbed methane owner or claimant whose identity and location remain unknown at the conclusion of the hearing concerning the entry of a pooling order for which public notice was given and whose interest is pooled pursuant to KRS 349.080(1) shall be deemed to have elected to lease the interest to the coalbed methane operator, exclusive of one-eighth (1/8) of the production attributable to the unleased interest, and shall not be entitled to make the election established in subsection (5) of this section.
(7) Except as provided in this section, a coalbed methane owner who does not make an election under the pooling order within thirty (30) days of the entry of the order shall be deemed to have leased the coalbed methane interest to the coalbed methane well operator in the manner established in subsection (6) of this section.
(8) A person whose interest is subject to a coalbed methane lease or other agreement which grants to another the right to operate or conduct operations shall not own an operating interest for the purposes of this section.
(9) A certified copy of any pooling order entered under this section shall be entitled to be recorded in the office of the county clerk of the county or counties in which all or any portion of the pooled tract is located, and the record of the order, from the time of lodging the order for record, shall be notice of the order to all persons.
(10) Each pooling order for a coalbed methane well issued pursuant to KRS 349.080(1) shall provide for the establishment of an interest-bearing escrow account to be maintained by the department. The escrow account shall receive deposits and hold payment for costs and proceeds attributable to the conflicting interests as follows:
 	(a) Each participating working interest owner, except for the unit operator, shall deposit in the escrow account the owner’s proportionate share of the costs allocable to the ownership interest claimed by each participating working interest owner as set forth in the pooling order; and
 	(b) The unit operator shall collect all proceeds from the sale or use of coalbed methane and deposit in the escrow account all proceeds attributable to the conflicting interests of lessors, lessees, or royalty owners and all proceeds in excess of the recovery of all capital costs and expenses and all ongoing operational expenses including reasonable overhead costs and operating fees attributable to conflicting working interests.
(11) The department shall order payment of principal and accrued interest from the escrow account to all legally entitled entities within thirty (30) days of receipt by the department of notification of the final legal determination of entitlement or upon agreement of all entities claiming an ownership interest in the coalbed methane. Upon the department’s final determination:
 	(a) Each legally entitled participating working interest owner shall receive a proportionate share of the proceeds attributable to the conflicting ownership interest;
 	(b) Each legally entitled nonparticipating working interest owner shall receive a proportionate share of the proceeds attributable to the conflicting ownership interest, less the cost of being carried as a nonparticipating working interest owner as determined by the election of the person under the applicable pooling order;
 	(c) Each person leasing or deemed to have leased its coalbed methane ownership interest to the unit operator shall receive a share of the royalty proceeds as set out in the applicable pooling order attributable to the conflicting interests of the lessees;
 	(d) The unit operator shall receive the costs contributed to the escrow account by each legally entitled participating working interest owner, but only to the extent that the costs and expenses described in subsection (10)(b) of this section have not been recouped from production proceeds;
 	(e) Each participating working interest owner who is determined not to hold an ownership interest shall receive a refund of all amounts placed in escrow pursuant to subsection (10)(a) of this section plus interest earned thereon; and
 	(f) All amounts remaining in escrow, after distribution of amounts described in paragraphs (a), (b), (c), (d), and (e) of this subsection, shall be distributed to the legally entitled participating working interest owners in proportion to their interests.
History
History. 
Enact. Acts 2004, ch. 65, § 17, effective July 13, 2004.

349.090.  Civil actions to review orders issued by Coalbed Methane Well Review Board — Procedure — Jurisdiction of Circuit Court.
Text
(1) Any person aggrieved by any order issued by the review board under this chapter shall have the right to bring a civil action for review of the order by filing a complaint in the Circuit Court of the county in which the premises or any portion thereof is located as established by the order, or in Franklin Circuit Court.
(2) The civil action shall be brought within thirty (30) days after the order is issued, and in the event no civil action is filed within the thirty (30) day period, the order shall be final.
(3) In any civil action the burden of proof shall be upon the party challenging the order. The order shall be deemed prima facie valid. Any party to the civil action may offer evidence for any part of the record of the hearing which resulted in the order, and any other relevant evidence.
(4) In any civil action no new evidence may be introduced, except as to fraud or misconduct of some person engaged in the hearing before the review board. New evidence may be introduced if, upon motion and for good cause shown, the court determines that the interest of justice will be better served by the introduction of new evidence. The court, sitting without a jury, shall hear the cause upon the record before it. The court shall dispose of the civil action in a summary manner, being limited to determining whether or not: the review board acted without or in excess of its powers; the order was procured by fraud; the order is not in conformity with the provisions of this chapter; the order is clearly erroneous on the basis of reliable, probative, and material evidence contained in the whole record; the order is arbitrary, capricious, characterized by abuse of discretion, or clearly unwarranted exercise of discretion. The court shall enter its findings in the order book as a judgment of the court, and the judgment shall have the effect and be enforceable the same as any other judgment of the court in civil cases.
(5) The practice, pleading, and proceedings in the civil action shall be in accordance with the Rules of Civil Procedure.
(6) During the pendency of the civil action, the court may stay the order until it shall enter its decree. The court shall have jurisdiction to enter a decree affirming or setting aside the order, or remand the cause with directions to modify the order to conform to the provisions of this chapter. Appeals may be taken by any party to the suit in the same manner and to the same extent as in other civil actions.
History
History. 
Enact. Acts 2004, ch. 65, § 18, effective July 13, 2004.

349.095.  Procedure and requirements for drilling coalbed methane well.
Text
(1) A coalbed methane well penetrating one (1) or more workable coalbeds shall be drilled in a manner that will exclude, if practicable, all coalbed methane or coalbed methane pressure from the workable coalbed, except as is found in the workable coalbed itself. Each string of casing that is run through a workable coalbed shall be seated at least thirty (30) feet below the workable coalbed in twenty (20) feet of cement, mud, clay, or other nonporous material that will make an effective seal. If a second workable coalbed is found less than thirty (30) feet below the first workable coalbed, the casing shall be seated and mudded off as above provided at least thirty (30) feet below the second workable coalbed. If gas is found between the two (2) workable coalbeds, it shall be treated as prescribed by this chapter. After any such string of casing has been properly seated, drilling may proceed immediately.
(2) When a coalbed methane well is drilled through the horizon of a workable coalbed where the coal has been removed, the hole shall be drilled at least thirty (30) feet below the workable coalbed, and shall be of a size sufficient to permit the placing of a liner, which shall start not less than twenty (20) feet beneath the horizon of the workable coalbed and extend not less than twenty (20) feet above it. The largest sized casing to be used in the well shall be centrally placed within this liner. The liner may be welded to the casing to be used, and the space between the liner and the casing shall be filled with cement as the liner and casing are lowered into the hole. Cement shall be placed in the bottom of the hole to a depth of twenty (20) feet to form a sealed seat for both liner and casing. Following the setting of the liner, drilling may proceed. If it is necessary to drill through the horizon of two (2) or more workable coalbeds where the coal has been removed, the liner shall be started not less than twenty (20) feet below the lowest horizon penetrated and shall extend to a point not less than twenty (20) feet above the highest horizon penetrated.
History
History. 
Enact. Acts 2004, ch. 65, § 19, effective July 13, 2004.

349.100.  Preservation of strings of casing in producing wells.
Text
If any coalbed methane well produces coalbed methane, all coal-protecting strings of casing shall remain in place during the life of the well. The top ends of all the strings shall be provided with casing heads or other suitable devices that will allow the free passage of coalbed methane and prevent filling the annular spaces outside the casing with dirt or debris.
History
History. 
Enact. Acts 2004, ch. 65, § 20, effective July 13, 2004.

349.105.  Procedure for plugging well — Rights and duties of various parties — Restoration of surface.
Text
(1) No person shall abandon or remove casings from any coalbed methane well, either dry or producing, without first plugging the well in a secure manner approved by the department and consistent with administrative regulations. Upon the department’s plugging of an abandoned coalbed methane well in accordance with the requirements of this subsection, the department may sell all equipment removed from that well by sealed bid, or may include the equipment as part of compensation in the contract for the plugging of the well. Proceeds from the sale shall be deposited into the coalbed methane well plugging fund, established in KRS 349.120(3).
(2) Not less than thirty (30) days before advertising for bids for the plugging of coalbed methane wells, the department shall publish, in a newspaper of general circulation, and in locally published newspapers serving the areas in which the wells proposed for plugging are located, notices of all wells on which there is salvageable equipment, described as to farm name, Carter Coordinate, and state plane coordinate location, for which the department intends to seek bids for plugging. If a person other than the operator claims an interest in the equipment of a well proposed for plugging, the person shall provide documentation of that interest to the department within thirty (30) days of the date of publication of the notice of the department’s intent to plug a well. Prior to the department’s advertising of bids for the plugging of a well, the department shall release the well’s equipment to the person deemed to have an interest in that equipment. It shall be the duty of the interest holder to remove the equipment before the well is plugged. If documentation as to an asserted interest is not provided to the department in the manner described in this subsection or if a person deemed to be an interest holder fails to remove the equipment before a well is plugged, the department may sell or otherwise dispose of the equipment in accordance with this section.
(3) If a person fails to comply with subsection (1) of this section, any person lawfully in possession of land adjacent to the coalbed methane well or the department may enter on the land upon which the well is located and plug the well in the manner provided in subsection (1) of this section, and may maintain a civil action against the owner or person abandoning the well, jointly or severally, to recover the cost of plugging the well. This subsection shall not apply to persons owning the land on which the well is situated, and drilled by other persons.
(4) In conjunction with the plugging and abandonment of any coalbed methane well or the reworking of any coalbed methane well, the operator shall restore the surface and any improvements thereon to a condition as near as practicable to their condition prior to commencement of work. The surface owner and operator may waive this requirement in writing, subject to the approval of the department that the waiver is in accordance with its administrative regulations.
History
History. 
Enact. Acts 2004, ch. 65, § 21, effective July 13, 2004.

349.110.  Department of Natural Resources to supervise drilling, casing, plugging, and filling of coalbed methane wells — Department to hold hearings and issue orders.
Text
(1) The department shall exercise supervision over the drilling, casing, plugging, and filling of all coalbed methane wells. The department shall exercise supervision over all mining operations in close proximity to any well. The department shall have access to the records and properties of coal, oil, gas and coalbed methane operators when necessary.
(2) The department may receive, or may file on its own motion, formal complaints that drilling or mining operations are being conducted contrary to the provisions of this chapter or to the order of the department or review board, and shall hold administrative hearings on the complaints, in accordance with KRS Chapter 13B. Following a hearing, the department shall issue a final order necessary to secure the proper administration of this chapter.
History
History. 
Enact. Acts 2004, ch. 65, § 22, effective July 13, 2004.

349.115.  Department of Natural Resources to adopt rules and administrative regulations after notice and hearing — Operators to submit production information annually.
Text
(1) The department is hereby authorized to adopt all rules, administrative regulations, and amendments to implement the provisions of this chapter. All rules, administrative regulations, and amendments promulgated under this chapter shall be promulgated by the department after notice and a hearing. At all hearings held to consider any rules, administrative regulations, or amendments thereto, any interested person shall be entitled to be heard.
(2) All hearings shall be held at a time and place as is specified by the department according to rules and regulations promulgated under this chapter. A written record of each hearing shall be kept; however, if not at variance with KRS 61.870 to 61.884, the keeping of a record may be waived by all parties who participate therein. All interested persons shall be entitled to be heard at all hearings conducted under this chapter.
(3) Operators shall submit annual production information for each coalbed methane well on a form prescribed by the department.
History
History. 
Enact. Acts 2004, ch. 65, § 23, effective July 13, 2004.

349.120.  Well operators to execute bonds or blanket bonds in favor of department — Establishment of coalbed methane well plugging fund — Operators’ civil and criminal liability.
Text
(1) When any person submits to the department an application for a permit to drill a coalbed methane well, or to reopen, deepen, or temporarily abandon any coalbed methane well which is not covered by a surety bond, the department shall, except as provided in this section, require from the well operator a bond in the sum of five thousand dollars ($5,000). The bonds shall be made in favor of the Department for Natural Resources, conditioned that the wells upon abandonment shall be plugged in accordance with the administrative regulations and that all records required by the department be filed as specified. All bonds shall remain in effect until the plugging of the well is approved by the department, or the bond is released by the department. Any well operator in lieu of the bond may file with the department a blanket bond in a sum of one hundred thousand dollars ($100,000), covering all coalbed methane wells drilled or to be drilled in the Commonwealth by the principal in the bond, and the acceptance and approval by the department of the blanket bond shall be in full compliance with the above provision requiring an individual well bond. The department may establish a bond in a sum greater than five thousand dollars ($5,000) for an individual well or blanket bond in sum greater than one hundred thousand dollars ($100,000) if the department determines that the particular circumstances of the drilling of the well or wells warrant an increase in the bond amount. A deposit in cash or a bank-issued irrevocable letter of credit may serve in lieu of either of the individual well or blanket bonds. A certificate of deposit, the principal of which is pledged in lieu of a bond and whose interest is payable to the party making the pledge, may also be accepted by the department. If an operator is required to post individual well bonds exceeding a total of five thousand dollars ($5,000) or elects to post a blanket bond, the certificate of deposit shall be accepted by the department in lieu of that portion of the amount of the bonds exceeding five thousand dollars ($5,000). The bond or bonds referred to in this section shall be executed by the well operator as principal and, if a surety bond, by a corporate surety authorized to do business in the Commonwealth. A deposit in cash shall serve in lieu of either of the above bonds; all cash bonds accepted by the department shall be deposited into an interest-bearing account, with the interest thereon payable to the special agency account known as the coalbed methane well plugging fund, created in subsection (3) of this section, to be used in accordance with the purposes described therein.
(2) A successor to the well operator shall post bond, pay a twenty-five dollar ($25) fee per well to the department, and notify the department in writing in advance of commencing use or operations of a well or wells. The successor shall assume the obligations of this chapter as to a particular well or wells and relieve the original permittee of responsibility under this chapter with respect to the well or wells. It shall be the responsibility of the selling operator to require the successor operator to post bond before use or operation is commenced by the successor and relief of responsibility under this chapter is granted to the original permittee.
(3) All sums received through the forfeiture of bonds shall be placed in the State Treasury and credited to a special agency account to be designated as the coalbed methane well plugging fund, which shall be in an interest-bearing account with the interest thereon payable to the fund. This fund shall be available to the department and shall be expended for the plugging of any abandoned coalbed methane wells coming within the authority of the department pursuant to this chapter. The plugging of any coalbed methane wells pursuant to this subsection shall not be construed to relieve the operator or any other person from civil or criminal liability which would exist except for the plugging. Any unencumbered and any unexpended balance of this fund remaining at the end of any fiscal year shall not lapse but shall be carried forward for the purpose of the fund until expended or until appropriated by subsequent legislative action.
History
History. 
Enact. Acts 2004, ch. 65, § 24, effective July 13, 2004.

349.125.  Permittee to file information for transmittal to the Kentucky Geological Survey — Samples of cuttings — Confidentiality of information — Exception.
Text
(1) Any person to whom a permit is issued pursuant to this chapter shall file, within ninety (90) days after termination of operations conducted under the permit, with the department for transmittal to the Kentucky Geological Survey on forms to be furnished by the department the following information relating to the well:
 	(a) A copy of the driller’s log certified to be true and accurate;
 	(b) The depth and thickness of all water zones encountered and logged;
 	(c) The depth of all showing of oil, gas, or coalbed methane;
 	(d) The depth and thickness of all coal seams encountered; and
 	(e) A true copy of all electrical surveys and similar logs and surveys taken. If the person to whom the permit is issued obtains a copy of the electrical survey or similar log or survey in electronic form, the operator shall submit the electrical survey or similar log in electronic form if requested by the department.
(2) Upon request by the department, any person to whom a permit is issued shall save for the Kentucky Geological Survey samples of all cuttings from the well drilled or deepened pursuant to the permit for a period of ninety (90) days after completion thereof.
(3) Upon request by any person furnishing information under this section, the information shall be kept confidential, for a period of one (1) year after the information is furnished by such person.
(4) This section shall not apply to wells drilled or deepened as geological or structure test holes.
History
History. 
Enact. Acts 2004, ch. 65, § 25, effective July 13, 2004.

349.130.  Compliance with KRS 353.5901 and 353.595 — Applicants to submit operations and reclamation proposal at time of filing of application.
Text
(1) In all cases in which there has been a complete severance of the ownership of the coalbed methane from the ownership of the surface to be disturbed, the applicant for a coalbed methane well permit shall comply with all of the substantive requirements of KRS 353.5901 and 353.595.
(2) In all cases other than a complete severance of the ownership of coalbed methane from the ownership of the surface to be disturbed, the applicant for a coalbed methane well shall submit to the department an operations and reclamation proposal at the time of filing an application for a permit to drill, deepen, or reopen a coalbed methane well. The proposal shall be filed on forms provided by the department and shall include:
 	(a) A proposal to prevent erosion of and sedimentation from the well site and all disturbed areas, including roads;
 	(b) A narrative description of the location of all areas to be disturbed, including the location of roads, gathering lines, the well site, tanks, and other storage facilities, and any other information that may be required by the department. Accompanying this narrative description shall be a plat depicting the location on the land of all of these disturbances or facilities; and
 	(c) Any additional information that the department may require.
History
History. 
Enact. Acts 2004, ch. 65, § 26, effective July 13, 2004.

349.135.  Expiration of coalbed methane well permit — Extension of permit term.
Text
(1) Each coalbed methane well permit issued under this chapter shall expire one (1) year after the date issued, unless the drilling, deepening, or reopening of a coalbed methane well is commenced prior to the expiration of the one (1) year period. However, the permit term shall be extended by one (1) year if, prior to the expiration date, the permit applicant:
 	(a) Notifies the department in writing of the applicant’s request for an extension;
 	(b) Notifies all coal interest holders originally entitled to receive a copy of the plat under KRS 349.015;
 	(c) Submits an affidavit, or verified statement, stating that the information in the original permit application is still correct; and
 	(d) Submits a fee for the extension in an amount equal to the permit fee required by KRS 349.040.
(2) The extension of the permit term pursuant to subsection (1) of this section shall not create a right to object to the coalbed methane well location under KRS 349.020 nor to mediation under KRS 353.5901.
History
History. 
Enact. Acts 2004, ch. 65, § 27, effective July 13, 2004.

349.140.  Establishment of affirmative defense for willful trespass arising from coalbed methane drilling operations.
Text
In any case where title to subsurface minerals has been severed in such a way that title to natural gas underlying the tract and title to coal underlying the tract are in different persons, it shall be an affirmative defense to any action for willful trespass arising from the drilling, development, operation, and production of coalbed methane from any coal seam or gob area underlying the tract, that the operator of the coalbed methane well permitted, drilled, completed, and produced the coalbed methane well under color of title of any instrument, deed, or lease for oil and gas purposes from the gas owner, or any instrument, deed, or lease for coal mining purposes from the coal owner.
History
History. 
Enact. Acts 2004, ch. 65, § 28, effective July 13, 2004.

349.145.  Authorization for Department of Natural Resources and Attorney General to bring suit in Circuit Court to restrain violations under this chapter.
Text
(1) Whenever it appears that a person is violating or threatening to violate any provision of this chapter, or any rule, administrative regulation, or order promulgated or issued under this chapter, the department may bring suit against the person in the Circuit Court of the county where the violation occurred or is threatened, the Circuit Court in the county in which the defendant resides or in which any defendant resides if there is more than one (1) defendant, or the Franklin Circuit Court to restrain the person from continuing the violation or from carrying out the threatened violation. In the suit, the court shall have jurisdiction to grant without bond or other undertaking the prohibitory or mandatory injunction as the facts may warrant, including a temporary restraining order or injunction.
(2) Whenever it appears that any person is violating any provision of this chapter, or any rule, administrative regulation or order promulgated or issued hereunder, the Attorney General or any person who is adversely affected by the violation may bring suit to restrain the violation in any court in which the department might have brought suit. The department shall be made a party defendant in the suit in addition to the person allegedly violating a provision or any rule, administrative regulation, or order promulgated or issued under this chapter.
History
History. 
Enact. Acts 2004, ch. 65, § 29, effective July 13, 2004.
Annotations
Legislative Research Commission Note.
 
(7/13/2004). When this statute was enacted (2004 Ky. Acts ch. 65, sec. 29), the word “subchapter” was erroneously included in the first sentence of subsection (2). KRS Chapter 349, which was created in this bill, is not divided into subchapters. This manifest clerical or typographical error has been corrected by changing the word “subchapter” to “chapter” by the Reviser of Statutes pursuant to KRS 7.136.

349.150.  Protection of rights in water resources — Responsibility of operators to protect and preserve water supply.
Text
(1) Nothing in this chapter shall be construed as affecting, in any way, the right of any person to enforce or protect, under applicable law, his or her interest in water resources affected by a coalbed methane well or related operations.
(2) The operator of a coalbed methane well shall replace the water supply of an owner of an interest in real property who obtains all or part of his or her supply of water for domestic, agricultural, industrial, or other legitimate use from an underground or surface source where the supply has been affected by contamination, diminution, or interruption proximately resulting from the operation of a coalbed methane well.
History
History. 
Enact. Acts 2004, ch. 65, § 30, effective July 13, 2004.

349.155.  Penalties.
Text
(1) Any person who violates any provision of this chapter shall be subject to a fine of not more than one thousand dollars ($1,000) or imprisonment for a term not exceeding one hundred eighty (180) days, or both.
(2) Any person who continues to violate any provision of this chapter, or any administrative regulation or order promulgated or issued under this chapter after being notified in writing of the violation by the department, shall be subject to a fine of not more than one thousand dollars ($1,000) or imprisonment for a term not exceeding one hundred eighty (180) days, or both.
(3) Any person who does any of the following for the purpose of evading or violating this chapter or any administrative regulation or order promulgated or issued under this chapter shall be subject to a fine of not more than one thousand dollars ($1,000) or imprisonment for a term not exceeding one hundred and eighty (180) days, or both:
 	(a) Makes or causes to be made a false entry or statement in a report, record, account, or memorandum, required by this chapter, or by any administrative regulation or order under this chapter;
 	(b) Omits or causes to be omitted from a report, record, account, or memorandum full, true, and correct entries and information as required by this chapter, or by any administrative regulation or order under this chapter; or
 	(c) Removes from this Commonwealth or destroys, mutilates, alters, or falsifies a report, record, account, or memorandum required by this chapter, or by any administrative regulation or order.
(4) Any person who knowingly aids or abets any other person in the violation of any provision of this chapter, or any administrative regulation or order promulgated or issued under this chapter, shall be subject to the same penalty as that prescribed in this section for the violation by the other person.
History
History. 
Enact. Acts 2004, ch. 65, § 31, effective July 13, 2004.

349.160.  Construction and interpretation of chapter.
Text
(1) Nothing in this chapter shall be construed to preclude any coal interest holder from removing support of the surface and any structure or facilities thereon and other strata as such rights may exist in any severance deed or other contract.
(2) Nothing in this chapter is intended to or shall be construed as superseding, impairing, abridging, or affecting any specific contractual rights or obligations now or hereafter existing between the respective owners of coal, oil, gas, or other minerals, or any interests therein.
(3) Nothing in this chapter shall be construed to, or be used or interpreted to, determine ownership.
(4) Nothing in this chapter shall be construed to, or be used or interpreted to, apply to any well otherwise permitted, approved, or regulated under KRS Chapter 353 except for the wells that are to be converted to or operated as coalbed methane wells.
(5) Nothing in this chapter shall be construed to authorize any limitation of production of coalbed methane from any coalbed methane well, lease, drilling unit, pool, field, or property to prevent or control economic waste or to limit production to market demand.
(6) This chapter shall be liberally construed so as to effectuate the declaration of public policy set forth in KRS 349.005.
(7) Coalbed methane wells shall not be subject to the provisions of KRS Chapter 353, except as expressly provided in this chapter.
(8) Gathering lines associated with coalbed methane wells shall be regulated under KRS 353.500(2) and the regulations promulgated thereunder.
History
History. 
Enact. Acts 2004, ch. 65, § 32, effective July 13, 2004.
Annotations
Research References and Practice Aids
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350.158.  Land under bond for restoration not to be acquired. 
350.160.  Review of department’s action; appeals. [Repealed.] 
350.161.  Acquisition and disposal of land, how governed. 
350.163.  Cabinet may accept state and federal funds — Deposit in State Treasury. 
350.170.  Construction of chapter. 
350.175.  Persons required to comply with requirements of chapter. 
350.180.  Advisory committee on strip mining and reclamation. [Repealed.] 
350.185.  Advisory committees. [Repealed.] 
350.190.  Application of KRS 350.010, 350.024, 350.026, 350.060, 350.090, and 350.990. [Repealed.] 
350.195.  Chapter not applicable to mining of ball clay. [Repealed.] 
350.200.  Signs to be posted at mining sites. 
350.210.  Monuments marking permit areas. [Repealed.] 
350.220.  Regulation of use of explosives. [Repealed.] 
350.230.  Conformance to statutes and regulations required, when — Effective date of regulation. 
350.240.  Clay mining regulations. 
350.245.  Permit required to conduct mining for vein minerals — Exemptions. 
350.250.  Complaints of violation — Mandamus — Civil action by person adversely affected by violation — Intervention by cabinet. 
350.255.  Petition for initiation of proceeding for issuance, amendment or repeal of a regulation — Notice — Hearing — Order — Judicial review. 
350.260.  Small Coal Operators Advisory Council. [Repealed] 
350.270.  Disposal of coal combustion by-products at surface coal mining operations — Permitting process — Requirements for disposal — Authority for administrative regulations. 
350.275.  Legislative findings and declaration on backstowing and reinjection of coal processing and coal underground development waste. 
350.280.  Easements of necessity to abate certain dangerous violations and for appraisal purposes when access to property denied — When effective — Appraisal and calculation of damages — Independent appraisal by property owner or legal occupant — Payment of damages — Payment of entry fee for appraisal purposes. 
350.285.  Removal of coal on private land — Implementation of section. [Repealed.] 
 Interstate Compact 
 Reclamation 
 Abandoned Mine Lands Program 
 Oil Shale Mining 
 Lands Unsuitable 
 Bond Pool Fund 
 Penalties 
350.005.  Strip Mining and Reclamation Commission abolished; transfer of functions. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1956 (1st Ex. Sess.), ch. 7, Art. VII, § 2) was repealed by Acts 1960, ch. 143, § 7.

350.010.  Definitions for chapter.
Text
As used in this chapter, unless the context requires otherwise:
 	(1) “Surface coal mining operations” means activities conducted on the surface of lands in connection with a surface coal mine and surface impacts incident to an underground coal mine. The activities shall include excavation for the purpose of obtaining coal, including such common methods as contour, strip, auger, extended depth secondary recovery systems, mountaintop removal, box cut, open pit, and area mining, the use of explosives and blasting, and in situ distillation or retorting, leaching, or other chemical or physical processing, and cleaning, concentrating, or other processing or preparation, and the loading of coal at or near the mine site. Excavation for the purpose of obtaining coal includes extraction of coal from refuse piles. The activities shall not include the extraction of coal by a landowner of fifty (50) tons or less within twelve (12) successive calendar months for his own noncommercial use from land owned or leased by him; the extraction of twenty-five (25) to two hundred fifty (250) tons of coal as an incidental part of privately financed construction where the coal is donated to a charitable or educational organization for noncommercial use or noncommercial distribution; the extraction of coal as an incidental part of federal, state, or local government financed highway or other construction under administrative regulations established by the cabinet; the extraction of, or intent to extract, twenty-five (25) tons or less of coal by any person by surface coal mining operations within twelve (12) successive calendar months; the extraction of coal incidental to the extraction of other minerals where coal does not exceed sixteen and two-thirds percent (16-2/3%) of the tonnage of minerals removed for purposes of commercial use or sale; or coal exploration subject to KRS 350.057. Surface coal mining operations shall also include the areas upon which the activities occur or where the activities disturb the natural land surface. The areas shall also include any adjacent land, the use of which is incidental to the activities, all lands affected by the construction of new roads or the improvement or use of existing roads to gain access to the site of the activities and for haulage, and excavations, workings, impoundments, dams, ventilation shafts, entryways, refuse banks, dumps, stockpiles, overburden piles, spoil banks, culm banks, tailings, holes or depressions, repair areas, storage areas, processing areas, shipping areas, and other areas upon which are sited structures, facilities, or other property or materials on the surface resulting from or incident to the activities. This definition shall include the terms “strip mining” of coal and the “surface effects of underground mining” of coal as used in this chapter;
 	(2) “Strip mining” means the breaking of the surface soil in order to facilitate or accomplish the extraction or removal of minerals, ores, or other solid matter; any activity or process constituting all or part of a process for the extraction or removal of minerals, ores, and other solid matter from its original location; and the preparation, washing, cleaning, or other treatment of minerals, ores, or other solid matter so as to make them suitable for commercial, industrial, or construction use; but shall not include the extraction of coal by a landowner for his own noncommercial use of fifty (50) tons or less within twelve (12) successive calendar months from land owned or leased by him; the extraction of coal as an incidental part of federal, state, or local government financed highway or other construction under administrative regulations established by the cabinet; the extraction of, or intent to extract, twenty-five (25) tons or less of coal by any person by surface coal mining operations within twelve (12) successive calendar months; the extraction of coal incidental to the extraction of other minerals where coal does not exceed sixteen and two-thirds percent (16-2/3%) of the tonnage of minerals removed for purposes of commercial use or sale; coal exploration subject to KRS 350.057; nor shall it include the surface effects or surface impacts of underground coal mining;
 	(3) “Surface coal mining and reclamation operations” means surface coal mining operations and all activities necessary and incident to the reclamation of the operations as required by this chapter;
 	(4) “Overburden” means material of any nature, consolidated or unconsolidated, excluding topsoil, which lies above a natural deposit of coal and also means the material after removal from its natural state in the process of surface coal mining;
 	(5) “Area of land affected” means any area of land or water upon which surface coal mining and reclamation operations are conducted or located or are to be conducted or located;
 	(6) “Operations” means surface coal mining operations, all of the premises, facilities, roads, and equipment used in the process of producing coal from a designated area or removing overburden for the purpose of determining the location, quality, or quantity of a natural coal deposit or the activity to facilitate or accomplish the extraction or the removal of coal;
 	(7) “Method of operation” means the method or manner by which the cut or open pit is made, the overburden is placed or handled, water is controlled, and other acts are performed by the operator in the process of uncovering and removing the coal;
 	(8) “Operator” means any person, partnership, or corporation engaged in surface coal mining operations who removes or intends to remove more than twenty-five (25) tons of coal from the earth by coal mining within twelve (12) consecutive calendar months in any one (1) location;
 	(9) “Person” means any individual, partnership, corporation, association, society, joint stock company, firm, company, or other business organization and shall also include any agency, unit, or instrumentality of federal, state, or local government including any publicly-owned utility or publicly-owned corporation of federal, state, or local government;
 	(10) “Cabinet” means the Energy and Environment Cabinet;
 	(11) “Secretary” means the secretary of the Energy and Environment Cabinet;
 	(12) “Reclamation” means the reconditioning of the area affected by surface coal mining operations under a plan approved by the cabinet;
 	(13) “Degree” when used in this chapter shall mean from the horizontal, and in each case shall be subject to a tolerance of five percent (5%) of error;
 	(14) “Bench” means the ledge, shelf, or terrace formed in the contour method of strip mining;
 	(15) “Approximate original contour” means that surface configuration achieved by backfilling and grading of the mined area so that the reclaimed area, including any terracing or access roads, closely resembles the general surface configuration of the land prior to mining and blends into and complements the drainage pattern of the surrounding terrain, with all highwalls and spoil piles eliminated; water impoundments may be permitted where the cabinet determines that they are in compliance with KRS 350.455;
 	(16) “Certification” by a qualified registered professional engineer, as required by this chapter and administrative regulations promulgated hereunder, means a good faith representation to the best of his or her knowledge and belief, based on adequate knowledge of the requirements of this chapter and administrative regulations promulgated hereunder, related experience, best professional judgment, accepted engineering practices and recognized professional standards, and standard practice as it relates to direct participation by the registered professional engineer or supervision of the registered professional engineer’s employees or subordinates. Certification shall not be construed to constitute a warranty or guarantee;
 	(17) “Reclamation development fund” means only that reconditioning of land affected by surface mining, which will directly promote and benefit the fund administered by the Kentucky Economic Development Finance Authority to foster economic development on surface mining land;
 	(18) “Reclamation development project” means only that reconditioning of land affected by surface mining, which will directly promote and benefit an economic undertaking which constitutes a project under KRS 154.1-010(20);
 	(19) “Reclamation development plan” means a plan submitted to the cabinet to show compliance with reclamation standards, and submitted to the Kentucky Economic Development Finance Authority to seek moneys from the reclamation development fund for a reclamation development project;
 	(20) “Permit applicant” or “applicant” means a person applying for a permit;
 	(21) “Permittee” means a person holding a permit to conduct surface coal mining and reclamation operations;
 	(22) “Unanticipated event or condition” as used in KRS 350.085(7) means an event or condition encountered in a remining operation that was not contemplated by the applicable surface coal mining and reclamation permit;
 	(23) “Lands eligible for remining” means those lands that would otherwise be eligible for expenditures under KRS 350.560(1) or (2);
 	(24) “Coal combustion by-products” means fly ash, bottom ash, scrubber sludge, and waste from fluidized bed combustion, produced by the combustion of coal. Coal combustion by-products do not include boiler slag, or residues of refuse derived fuels, such as municipal solid waste, tires, and solvents;
 	(25) “NAD 83” means the North American Datum, 1983 version, in feet units; and
 	(26) “Single Zone Projection” means the Kentucky Single Zone State Plane Coordinate System of 1983, based on the Lambert Conformal map projection with double standard parallels on the North American Datum, as established in 10 KAR 5:010.
History
History. 
Enact. Acts 1954, ch. 8, § 1; 1956, (1st Ex. Sess.), ch. 7, Art. VII, § 1; 1960, ch. 143, § 3; 1962, ch. 105, § 1; 1964, ch. 61, § 1; 1966, ch. 4, § 1; 1968, ch. 152, § 149; 1972, ch. 270, § 1; 1972 (1st Ex. Sess.), ch. 3, § 58; 1974, ch. 74, Art. III, § 13(2), (7); 1978, ch. 330, § 14, effective May 3, 1978; 1980, ch. 62, § 1, effective March 21, 1980; 1982, ch. 283, § 1, effective April 2, 1982; 1982, ch. 357, § 1, effective July 15, 1982; 1984, ch. 145, § 5, effective March 28, 1984; 1988, ch. 383, § 18, effective July 15, 1988; 1990, ch. 205, § 1, effective July 13, 1990; 1990, ch. 306, § 4, effective July 13, 1990; 1992, ch. 105, § 59, effective July 14, 1992; 1992, ch. 107, § 15, effective July 1, 1992; 1992, ch. 120, § 1, effective July 14, 1992; 1992, ch. 429, § 1, effective July 14, 1992; 1994, ch. 172, § 1, effective July 15, 1994; 1994, ch. 178, § 1, effective July 15, 1994; 1994, ch. 390, § 35, effective July 15, 1994; 1994, ch. 459, § 1, effective July 15, 1994; 2005, ch. 123, § 49, effective June 20, 2005; 2009, ch. 79, § 10, effective June 25, 2009; 2010, ch. 24, § 1873, effective July 15, 2010.
Annotations
Compiler’s Notes.
 Acts 1980, ch. 62, § 39, provided:
“The general assembly finds and declares that an emergency exists because of the federal requirement that state legislation necessary to comply with the provisions of Public Law 95-87, the ‘Surface Mining Control and Reclamation Act of 1977,’ be a validly enacted law on or before June 15, 1980, in order that the state program filing of March 3, 1980, be deemed complete, and that the state law shall be in effect before the United States Secretary of Interior can approve the state program, or the state’s proposed permanent program would otherwise be disapproved by the United States Secretary of Interior, thereby causing the installation of a federal program in the Commonwealth. Therefore, this legislation shall become a validly enacted law when signed by the governor [March 21, 1980], and the provisions of this Act, except subsection (3) of KRS 350.060, shall become effective simultaneously with approval of the state program by the United States Secretary of Interior pursuant to Public Law 95-87, the Surface Mining Control and Reclamation Act of 1977.
“The general assembly further finds and declares that, since it is vitally important to the Commonwealth that the permitting process for surface coal mining operations remains administratively workable an emergency exists and therefore subsection (3) of KRS 350.060 shall become effective immediately upon its passage and approval by the governor (March 21, 1980).”
Section 11 of Acts 1982, ch. 283, provided: “The general assembly finds and declares that it is vitally important to the Commonwealth that the statutes relating to surface coal mining be cohesive and administratively workable. Therefore, the general assembly finds and declares that an emergency exists and that this legislation shall become validly enacted law when signed by the governor, and the provisions of this Act shall become operative simultaneously with the approval of the state’s proposed permanent program by the secretary of the interior pursuant to Public Law 95-87, the surface mining control and reclamation act of 1977. In the event that the secretary of the interior approves the permanent program before this legislation is signed by the governor, then the provisions of this Act shall become effective immediately upon the signing of this Act by the governor.”
 This section is set out above to reflect a correction to the section reference appearing in (18) from KRS 154.01-010(20) to 154.1-010(20) due to renumbering by the state reviser effective in 2013.
NOTES TO DECISIONS
1. Purpose of Chapter.
2. Surface Coal Mining Operations.
3. Administrative Remedies.
4. Authority of Court and Agency.
1.Purpose of Chapter.
 Based on the statutory language of KRS 350.020, it is clear that this chapter was enacted for the environmental welfare of the people and property in the State of Kentucky, and therefore, is not pecuniary in nature. Renfro v. Kentucky, Kentucky Natural Res. & Envtl. Prot. Cabinet (In re Renfrow), 112 B.R. 22, 1989 Bankr. LEXIS 2450 (Bankr. W.D. Ky. 1989).
2.Surface Coal Mining Operations.
 Where miner was seen operating a drill upon unpermitted site and as much as 2700 tons of coal had been removed therefrom, his activities fell under the definition of surface coal mining operations. Natural Resources & Envtl. Protection Cabinet v. Adams, 812 S.W.2d 159, 1991 Ky. App. LEXIS 46 (Ky. Ct. App. 1991).
 The statutory definitions of “surface coal mining” and “strip mining” in KRS 350.010(1) and (2) unambiguously require the person to be acting for the purpose of obtaining coal or extracting minerals, ores, or other solid matter, respectively. Campbell v. Natural Res. & Envtl. Prot. Cabinet, 2004 Ky. App. LEXIS 201 (Ky. Ct. App. July 2, 2004, sub. op., 2004 Ky. App. Unpub. LEXIS 998 (Ky. Ct. App. July 2, 2004).
3.Administrative Remedies.
 In action by surface miners for declaration  rights and injunctive relief where miner was not attacking the validity of  surface mining statutes or regulations, or showing that they could not successfully  defend against pending administrative proceedings, but instead were claiming  that the statutes and regulations did not apply to them, they were not entitled  to rely on the exception to the general rule which required them to exhaust  their administrative remedies and trial court did not err by dismissing their  action for failing to first exhaust their administrative remedies. White v. Shepherd, 940 S.W.2d 909, 1997 Ky. App. LEXIS 25 (Ky. Ct. App. 1997).
 Developer was improperly fined under KRS 350.060 and KRS 350.010(1) and (2) for mining coal as he lacked the required intent to obtain the coal, which was uncovered when the developer’s employee was building a road to a nearby water pump; there was no evidence that the actions of either the developer or his employee were for the purpose of obtaining the coal. Campbell v. Natural Res. & Envtl. Prot. Cabinet, 2004 Ky. App. LEXIS 201 (Ky. Ct. App. July 2, 2004, sub. op., 2004 Ky. App. Unpub. LEXIS 998 (Ky. Ct. App. July 2, 2004).
4.Authority of Court and Agency.
 After a trustee requested instruction pursuant to KRS 386.675(1), the circuit court did not err in ruling that the trustee acted within its authority under KRS 386.810(3)(s) and complied with its fiduciary duties under KRS 286.3-277, 386.800(3), 386.810(1) when the trustee opted to keep a mining lease in force despite the lessee’s alleged royalty shortfall and permit violation. There was conflicting evidence as to whether royalties had been underpaid, and the lessee had cured the alleged default by paying the disputed amount while the appeal was pending; moreover, an alleged mining permit violation could not serve as a basis to find the lessee in default absent an agency determination under KRS ch. 350 that such a violation existed. Vander Boegh v. Bank of Okla., 394 S.W.3d 917, 2013 Ky. App. LEXIS 28 (Ky. Ct. App. 2013).
Cited:
 Wombles v. Commonwealth, 328 S.W.2d 146, 1959 Ky. LEXIS 91 (Ky. 1959); Commonwealth ex rel. Department of Conservation v. Wombles, 346 S.W.2d 299, 1961 Ky. LEXIS 301 (Ky. 1961).
Opinions of Attorney General.
 Since auger mining is a technique associated with and a part of the process of surface mining, it is subject to regulations. OAG 73-249.
Research References and Practice Aids
Kentucky Law Journal.
Tarlock, Kentucky Planning and Land Use Control Enabling Legislation: An Analysis of the 1966 Revision of KRS Chapter 100, 56 Ky. L.J. 556 (1968).
Begley and Williams, Coal Mine Water Pollution: An Acid Problem With Murky Solutions, 64 Ky. L.J. 506 (1975-76).
Randall and Pagoulatos, Surface Mining and Environmental Quality: An Economic Perspective, 64 Ky. L.J. 549 (1975-76).
Notes, Energy v. Environment: Who Wins in the Race for Coal in Kentucky, 64 Ky. L.J. 641 (1975-76).
Bratt, Surface Mining in Kentucky, 71 Ky. L.J. 7 (1982-83).
McGraw, Surface Mining Primacy for Kentucky: The Legal Implications, 71 Ky. L.J. 37 (1982-83).
ALR
Validity and construction of statutes regulating strip mining. 86 A.L.R.3d 27.

350.020.  Declaration of legislative policy and finding of fact.
Text
The General Assembly finds that the Commonwealth is the leading producer of coal and that the production of coal in Kentucky contributes significantly to the nation’s energy needs. The General Assembly further finds that unregulated surface coal mining operations cause soil erosion, damage from rolling stones and overburden, landslides, stream pollution, the accumulation of stagnant water and the seepage of contaminated water, increase the likelihood of floods, destroy the value of land for agricultural purposes, destroy aesthetic values, counteract efforts for the conservation of soil, water and other natural resources, destroy or impair the property rights of citizens, create fire hazards, and in general create hazards dangerous to life and property, so as to constitute an imminent and inordinate peril to the welfare of the Commonwealth. The General Assembly further finds that lands that have been subjected to surface coal mining operations and have not been reclaimed and rehabilitated in accordance with modern standards constitute the aforementioned perils to the welfare of the Commonwealth. The General Assembly further finds that there are wide variations in the circumstances and conditions surrounding and arising out of surface coal mining operations due primarily to difference in topographical and geological conditions, and by reason thereof it is necessary, in order to provide the most effective, beneficial and equitable solution to the problem, that a broad discretion be vested in the authority designated to administer and enforce the regulatory provisions enacted by the General Assembly. The General Assembly further finds that governmental responsibility for regulating surface coal mining operations rests with state government and hereby directs the Energy and Environment Cabinet to take all actions necessary to preserve and exercise the Commonwealth’s authority, to the exclusion of all other governmental entities except the Commonwealth and agencies thereof and except as provided in KRS Chapter 100. Therefore, it is the purpose of this chapter to provide such regulation and control of surface coal mining operations as to minimize or prevent injurious effects on the people and resources of the Commonwealth. To that end, the cabinet is directed to rigidly enforce this chapter and to adopt whatever administrative regulations are found necessary to accomplish the purpose of this chapter.
History
HISTORY: 
Enact. Acts 1954, ch. 8, § 2; 1964, ch. 61, § 2; 1966, ch. 4, § 2; 1972 (1st Ex. Sess.), ch. 3, § 59; 1974, ch. 74, Art. III, § 13(7); 1978, ch. 332, § 1, effective June 17, 1978; 1980, ch. 62, § 2; 1988, ch. 253, § 1, effective July 15, 1988; 1988, ch. 374, § 1, effective July 15, 1988; 2010, ch. 24, § 1874, effective July 15, 2010; 2015 ch. 85, § 1, effective June 24, 2015.
Annotations
Legislative Research Commission Notes.
 (6/24/2015).  2015 Ky. Acts ch. 85, sec. 2 provides that the amendments made to this statute in that Act shall not relate to permit actions or bonds required thereby in the effect prior to the Act's effective date, which was June 24, 2015.
Compiler's Notes.
 For effective date of the 1980 amendment to this section, see Compiler’s Notes to KRS 350.010.
NOTES TO DECISIONS
1. Purpose of Chapter.
2. Broad Form Deed.
3. Compulsory Reclamation.
4. Administrative Regulations.
5. Cabinet's Jurisdiction.
1.Purpose of Chapter.
 Based on the language of this section, it is clear that this chapter was enacted for the environmental welfare of the people and property in the State of Kentucky, and, therefore, is not pecuniary in nature. Renfro v. Kentucky, Kentucky Natural Res. & Envtl. Prot. Cabinet (In re Renfrow), 112 B.R. 22, 1989 Bankr. LEXIS 2450 (Bankr. W.D. Ky. 1989).
2.Broad Form Deed.
 In a suit for an injunction and damages under the Civil Rights Act (42 USCS § 1983) in which plaintiffs alleged that surface rights in land owned by them were being destroyed by mineral owners’ strip mining of the land under authority of a “broad form” deed executed in 1905, the federal court dismissed the complaint for lack of subject matter jurisdiction since neither the environmental laws and strip mining regulations of Kentucky nor decisions of the Kentucky Court of Appeals interpreting “broad form” deeds were sufficient to constitute the necessary degree of state involvement. Watson v. Kenlick Coal Co., 498 F.2d 1183, 1974 U.S. App. LEXIS 8010 (6th Cir. Ky. 1974), cert. denied, 422 U.S. 1012, 95 S. Ct. 2639, 45 L. Ed. 2d 677, 1975 U.S. LEXIS 3830 (U.S. 1975).
3.Compulsory Reclamation.
 The Cabinet for Natural Resources and Environmental Protection has the authority to enforce reclamation and there is no violation of separation of powers thereby. Payne v. Commonwealth, Natural Resources & Environmental Protection Cabinet, 746 S.W.2d 90, 1988 Ky. App. LEXIS 29 (Ky. Ct. App. 1988).
4.Administrative Regulations.
 Strip mining regulation which denies the due process hearing to an aggrieved party based solely on his financial inability to pay the penalties which he seeks to appeal is unconstitutional, in violation of the equal protection clauses of both the United States and Kentucky constitutions. Franklin v. Natural Resources & Environmental Protection Cabinet, 799 S.W.2d 1, 1990 Ky. LEXIS 75 (Ky. 1990).
 The statutes which authorize the enactment of a regulation requiring payment of any penalties imposed by a hearing officer prior to a formal hearing — viz., KRS 224.033 (now 224.10-100), 350.020, 350.028, 350.255, 350.465 and 350.610 — do not mention nor do they authorize prepayment of penalties as a condition precedent to a formal hearing; therefore such regulation is null, void and unenforceable. Franklin v. Natural Resources & Environmental Protection Cabinet, 799 S.W.2d 1, 1990 Ky. LEXIS 75 (Ky. 1990).
 Where a federal act and its regulations provide for a procedure by which an accused strip miner is provided a formal hearing, with a full record, rights of examination, cross-examination, subpoenas, etc., and where from this full hearing there is an appeal to an administrative law judge and ultimately to the federal court system, by not providing a similar proceeding, the parallel Kentucky regulations are more stringent than the federal law and regulations, in violation of KRS 13A.120(1), thus making 405 KAR 7:090(4), which provides for a formal hearing only upon prepayment, null, void and unenforceable. Franklin v. Natural Resources & Environmental Protection Cabinet, 799 S.W.2d 1, 1990 Ky. LEXIS 75 (Ky. 1990).
 Kentucky Revised Statutes 350.090(3), 405 KAR 18:140 Section 1(1), 405 KAR 1:010(64), and KRS 350.028, by prohibiting the unregulated disposal of earth materials separated from coal at coal washing facility, were not constitutionally overbroad as prohibiting a substantial amount of constitutionally protected conduct; concerns relating to surface coal mining and its byproducts are not limited to the effects of pollution-producing materials. Natural Resources & Envtl. Protection Cabinet v. Kentucky Harlan Coal Co., 870 S.W.2d 421, 1993 Ky. App. LEXIS 82 (Ky. Ct. App. 1993).
5.Cabinet's Jurisdiction.
 The Cabinet’s jurisdiction to order mining company to reclaim permitted sites did not expire on the dates when its mining permits expire, for although the right to mine may expire, both the obligation to reclaim the permit site and the Cabinet’s enforcement jurisdiction continue until such time as the required reclamation is complete. Natural Resources & Envtl. Protection Cabinet v. Whitley Dev. Corp., 940 S.W.2d 904, 1997 Ky. App. LEXIS 26 (Ky. Ct. App. 1997).
Cited:
 Commonwealth ex rel. Department of Conservation v. Wombles, 346 S.W.2d 299, 1961 Ky. LEXIS 301 (Ky. 1961); Smith v. Natural Resources & Environmental Protection Cabinet, 712 S.W.2d 951, 1986 Ky. App. LEXIS 1113 (Ky. Ct. App. 1986); Collins v. Commonwealth Natural Resources & Envtl. Protection Cabinet, 10 S.W.3d 122, 1999 Ky. LEXIS 128 (Ky. 1999).
Opinions of Attorney General.
 The burden of establishing that the proposed operation will in fact be so conducted as not to offend the proscriptions and purposes expressly set forth in this section and KRS 350.085 is upon the operator who applies for a permit. OAG 70-563.
 Before a permit to strip mine is issued or denied the Department of Natural Resources and Environmental Protection (now Natural Resources and Environmental Protection Cabinet) must make a determination as to whether or not the quality of the environment will be degraded or altered, all other provisions of KRS 350.060 and 350.085 must be met and consideration should be given to whether proper reclamation practices can be utilized. OAG 74-502.
 The Department for Natural Resources and Environmental Protection (now Natural Resources and Environmental Protection Cabinet) may not withhold issuance of a surface mining permit, which meets the statutory criteria, pending receipt of certification that the mining use will comply with local planning and zoning ordinances, but the issuance of the permit in no way authorizes the holder to violate such ordinances or any other law or requirement imposed by any governmental authority. OAG 75-556.
Research References and Practice Aids
Journal of Natural Resources & Environmental Law.
Clevinger, The Battle Between Coal Rights and Gas Rights Continues: Hazard Coal Corp. v. Kentucky West Virginia Gas Co., 20 J. Nat. Resources & Envtl. L. 131 (2005-2006).
Kentucky Law Journal.
Ausness, Torts, 63 Ky. L.J. 753 (1974-1975).
Notes, Energy v. Environment: Who Wins in the Race for Coal in Kentucky, 64 Ky. L.J. 641 (1975-76).
Northern Kentucky Law Review.
Note, Ward v. Harding: Kentucky Strips Miners of Dominate Rights, Burying a Century of Litigation, 21 N. Ky. L. Rev. 649 (1994).

350.024.  Reclamation Commission — Membership — Meetings — Compensation. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Acts 1960, ch. 143, § 1; 1966, ch. 4, § 3; 1972, ch. 270, § 2) was repealed by Acts 1972 (1st Ex. Sess.), ch. 3, § 93.

350.025.  Provisions inconsistent with federal law unenforceable.
Text
Any provision of this chapter which is set forth as inconsistent with the provisions of Public Law 95-87 by the Secretary of the Interior pursuant to Section 505(b) of that act shall be deemed superseded by federal law and shall thereafter be unenforceable by the Commonwealth of Kentucky.
History
History. 
Enact. Acts 1980, ch. 209, § 5.
Annotations
Compiler’s Notes.
 Acts 1980, ch. 209, § 6, provides: “The general assembly finds and declares that an emergency exists because of the federal requirement that state legislation necessary to comply with the provisions of Public Law 95-87, the “Surface Mining Control and Reclamation Act of 1977”, be a validly enacted law on or before June 15, 1980, in order that the state program filing of March 3, 1980, be deemed complete, and that the state law shall be in effect before the United States Secretary of Interior can approve the state program, or the state’s proposed permanent program would otherwise be disapproved by the United States Secretary of Interior, thereby causing the installation of a federal program in the Commonwealth. Therefore, this legislation shall become a validly enacted law when signed by the governor [April 3, 1980], but the provisions of this Act shall not become effective until approval of the state program by the United States Secretary of Interior pursuant to Public Law 95-87, the Surface Mining Control and Reclamation Act of 1977.”
 Section 505(b) of Public Law 95-87, referred to herein, is compiled as 30 USCS § 1255(b).
Legislative Research Commission Note.
 
The provisions of the act became operative on May 18, 1982, when the conditional approval granted by the United States Secretary of the Interior appeared in the Federal Register.
NOTES TO DECISIONS
1.Obligation to Reclaim Permit Site.
 The Cabinet’s jurisdiction to order mining company to reclaim permitted sites did not expire on the dates when its mining permits expire, for although the right to mine may expire, both the obligation to reclaim the permit site and the Cabinet’s enforcement jurisdiction continue until such time as the required reclamation is complete. Natural Resources & Envtl. Protection Cabinet v. Whitley Dev. Corp., 940 S.W.2d 904, 1997 Ky. App. LEXIS 26 (Ky. Ct. App. 1997).
Cited:
 Payne v. Commonwealth, Natural Resources & Environmental Protection Cabinet, 746 S.W.2d 90, 1988 Ky. App. LEXIS 29 (Ky. Ct. App. 1988).

350.026.  Transfer of records, property, personnel, funds. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1960, ch. 143, § 2) was repealed by Acts 1966, ch. 255, § 283.

350.028.  Powers of cabinet.
Text
The Energy and Environment Cabinet shall have and exercise the following authority and powers:
 	(1) To adopt administrative regulations after a hearing pertaining to surface coal mining operations including strip mining and the surface effects of underground mining to accomplish the purposes of this chapter;
 	(2) To conduct investigations and hearings under provisions of this chapter or regulations adopted pursuant thereto;
 	(3) To issue, after an opportunity for a hearing, suspension orders or show cause orders requiring an operator, permittee, or person to adopt remedial measures that are necessary to comply with this chapter and administrative regulations adopted pursuant thereto. Failure to attend a hearing shall be excused for good cause shown;
 	(4) To issue, after an opportunity for a hearing, a final order imposing civil penalties for violations of this chapter or directing the Department for Natural Resources to revoke a permit, when the requirements set forth by the notice of noncompliance, order of cessation, or an order of the cabinet requiring remedial measures have not been complied with according to the terms therein. When the secretary or his authorized representatives determines that a pattern of violations of any requirements of this chapter or any permit conditions required by this chapter exists or has existed, and if the secretary or his authorized representatives also find that the violations are caused by the unwarranted failure of the permittee to comply with any requirements of this chapter or any permit conditions or that the violations are willfully caused by the permittee, the secretary or his authorized representative shall forthwith issue an order to the permittee to show cause as to why the permit should not be suspended or revoked and shall provide an opportunity for a hearing. Failure to attend a hearing shall be excused for good cause shown; and
 	(5) To adopt administrative regulations to allow the state to administer and enforce the initial and permanent regulatory programs of Public Law 95-87, “Surface Mining Control and Reclamation Act of 1977.” Administrative regulations shall be no more stringent than required by that law. Nothing in this chapter shall be construed as superseding, amending, modifying, or repealing any of the acts listed in Section 702(a) of Public Law 95-87, or any administrative regulation promulgated thereunder.
History
History. 
Enact. Acts 1962, ch. 105, § 2(1) to (3), (5); 1966, ch. 4, § 4; 1972 (1st Ex. Sess.), ch. 3, § 60; 1974, ch. 74, Art. III, § 13(2), (7); 1978, ch. 330, § 15, effective May 3, 1978; 1980, ch. 62, § 3, effective March 21, 1980; 1982, ch. 283, § 2, effective April 2, 1982; 1992, ch. 304, § 3, effective July 14, 1992; 1992, ch. 429, § 2, effective July 14, 1992; 2005, ch. 123, § 50, effective June 20, 2005; 2010, ch. 24, § 1875, effective July 15, 2010.
Annotations
Compiler’s Notes.
 For effective date of amendments by Acts 1980, ch. 62 and by Acts 1982, ch. 283, see Compiler’s Notes following KRS 350.010.
 Public Law 95-87, the Surface Mining Control and Reclamation Act of 1977, referred to herein, is compiled as 30 USCS § 1201 et seq. Section 702(a) of such act is compiled as 30 USCS § 1292.
NOTES TO DECISIONS
1. Constitutionality.
2. Separation of Powers.
3. Regulations.
4. Remedies Not Mutually Exclusive.
1.Constitutionality.
 KRS 350.090(3), 405 KAR 18:140 Section 1(1), 405 KAR 1:010(64), and this section, by prohibiting the unregulated disposal of earth materials separated from coal at coal washing facility, were not constitutionally overbroad as prohibiting a substantial amount of constitutionally protected conduct; concerns relating to surface coal mining and its byproducts are not limited to the effects of pollution-producing materials. Natural Resources & Envtl. Protection Cabinet v. Kentucky Harlan Coal Co., 870 S.W.2d 421, 1993 Ky. App. LEXIS 82 (Ky. Ct. App. 1993).
2.Separation of Powers.
 The Cabinet for Natural Resources and Environmental Protection has the authority to enforce reclamation and there is no violation of separation of powers thereby. Payne v. Commonwealth, Natural Resources & Environmental Protection Cabinet, 746 S.W.2d 90, 1988 Ky. App. LEXIS 29 (Ky. Ct. App. 1988).
3.Regulations.
 Strip mining regulation which denies the due process hearing to an aggrieved party based solely on his financial inability to pay the penalties which he seeks to appeal is unconstitutional, in violation of the equal protection clauses of both the United States and Kentucky constitutions. Franklin v. Natural Resources & Environmental Protection Cabinet, 799 S.W.2d 1, 1990 Ky. LEXIS 75 (Ky. 1990).
 The statutes which authorize the enactment of a regulation requiring payment of any penalties imposed by a hearing officer prior to a formal hearing — viz., KRS 224.033 (now 224.10-100), 350.020, 350.028, 350.255, 350.465 and 350.610 — do not mention nor do they authorize prepayment of penalties as a condition precedent to a formal hearing; therefore such regulation is null, void and unenforceable. Franklin v. Natural Resources & Environmental Protection Cabinet, 799 S.W.2d 1, 1990 Ky. LEXIS 75 (Ky. 1990).
 Where a federal act and its regulations provide for a procedure by which an accused strip miner is provided a formal hearing, with a full record, rights of examination, cross-examination, subpoenas, etc., and where from this full hearing there is an appeal to an administrative law judge and ultimately to the federal court system, by not providing a similar proceeding, the parallel Kentucky regulations are more stringent than the federal law and regulations, in violation of KRS 13A.120(1), thus making 405 KAR 7:090(4), which provides for a formal hearing only upon prepayment, null, void and unenforceable. Franklin v. Natural Resources & Environmental Protection Cabinet, 799 S.W.2d 1, 1990 Ky. LEXIS 75 (Ky. 1990).
4.Remedies Not Mutually Exclusive.
 The remedy of bond forfeiture and the remedy of ordering a permittee to reclaim a site are not mutually exclusive; nothing in the statutes providing for forfeiture of bond if a reclamation violation is not abated, that authorize the cabinet to order that a permittee undertake certain abatement obligations or that authorize the cabinet to seek injunctive relief suggest that these remedies are intended to be mutually exclusive; on the contrary the cabinet’s ability to seek remedies of both bond forfeiture and injunctive relief afford it protection in those cases in which the amount of the bond is inadequate to pay for the cost of completing reclamation. Natural Resources & Envtl. Protection Cabinet v. Whitley Dev. Corp., 940 S.W.2d 904, 1997 Ky. App. LEXIS 26 (Ky. Ct. App. 1997).
Cited:
 In re Renfrow, 112 B.R. 22, 1989 Bankr. LEXIS 2450 (Bankr. W.D. Ky. 1989); Swatzell v. Natural Resources & Envtl. Protection Cabinet, 996 S.W.2d 500, 1999 Ky. LEXIS 70 (Ky. 1999).
Opinions of Attorney General.
 The Department for Natural Resources and Environmental Protection (now Natural Resources and Environmental Protection Cabinet) may not withhold issuance of a surface mining permit, which meets the statutory criteria, pending receipt of certification that the mining use will comply with local planning and zoning ordinances, but the issuance of the permit in no way authorizes the holder to violate such ordinances or any other law or requirement imposed by any governmental authority. OAG 75-556.
 This section, KRS 12.080 and 350.050 provide ample statutory authority authorizing the Department for Natural Resources and Environmental Protection (now Natural Resources and Environmental Protection Cabinet) to impose the requirements of 30 C.F.R. part 705, concerning conflicts of interest, on its employees. OAG 78-335.
Research References and Practice Aids
Cross-References.
Administrative regulations, adoption and effective dates, KRS 13A.330.
Kentucky Law Journal.
Plater, Coal Law From the Old World: A Perspective on Land Use and Environmental Regulation in the Coal Industries of the United States, Great Britain, and West Germany, 64 Ky. L.J. 473 (1975-76).
Bratt, Surface Mining in Kentucky, 71 Ky. L.J. 7 (1982-83).
McGraw, Surface Mining Primacy for Kentucky: The Legal Implications, 71 Ky. L.J. 37 (1982-83).
Northern Kentucky Law Review.
Comments, Kentucky Application for Abandoned Mine Reclamation Funds Pursuant to Title IV of Federal Law 95-87, Surface Mining Control and Reclamation Act of 1977, 10 N. Ky. L. Rev. 261 (1983).

350.0281.  Moratorium on regulations — Exceptions. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1986, ch. 148, § 1, effective July 15, 1986) was repealed by Acts 1992, ch. 120, § 4, effective July 14, 1992.

350.0285.  Notification to Transportation Cabinet of permits for mine openings and of mine closings under authority of cabinet.
Text
The cabinet shall notify the secretary of the Transportation Cabinet every six (6) months of permits issued for mine openings and mine closings under the authority of the cabinet.
History
History. 
Enact. Acts 1994, ch. 488, § 1, effective July 15, 1994.

350.029.  Regulations to implement Interstate Mining Compact — Adoption — Limitations.
Text
The cabinet is hereby authorized and empowered to adopt, after public hearing, reasonable regulations in order to formulate and establish effective programs for the control of surface soil disturbance in connection with mining as defined by the Interstate Mining Compact. Such regulations shall follow the general standards established in Article III of the Interstate Mining Compact. The cabinet shall have the authority to adopt such regulations prior to the effective date of the Interstate Mining Compact and irrespective of whether the state becomes a member or withdraws from membership in the Interstate Mining Compact. Nothing in this section shall be construed to grant the cabinet additional authority in regulating the strip mining of coal or clay, and the authority granted to the cabinet by this section shall be separate from the powers of the cabinet already enacted relating to the strip mining of coal and clay.
History
History. 
Enact. Acts 1966, ch. 23, § 79; 1972 (1st Ex. Sess.), ch. 3, § 61.
Annotations
Research References and Practice Aids
Kentucky Law Journal.
Kentucky Law Survey, Bratt and Brown, Environmental Law, 70 Ky. L.J. 455 (1981-82).

350.030.  Strip Mining and Reclamation Commission. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1954, ch. 8, § 3) was repealed by Acts 1956 (1st Ex. Sess.), ch. 7, Art. VII, § 9.

350.0301.  Petition challenging determination of cabinet — Conduct of hearings — Administrative regulations — Secretary may designate deputy to sign final orders.
Text
(1) Any person who considers himself or herself aggrieved by any determination made by the cabinet under this chapter may file, in accordance with administrative regulations promulgated by the cabinet under the provisions of this chapter, a petition alleging that the determination is contrary to law or fact and is injurious to him, the grounds and reasons therefor, and demand a hearing. Unless the cabinet considers that the petition is frivolous, it shall serve written notice of the petition on each person named therein and shall schedule a hearing before the cabinet not less than twenty-one (21) days after the date of the notice unless the person complained against waives in writing the twenty-one (21) day period. The right to demand a hearing pursuant to this section shall be limited to a period of thirty (30) days after the petitioner has had actual notice of the determination complained of, or could reasonably have had notice. However, the petitioner shall have the opportunity to contest the validity of an underlying notice of noncompliance in a timely-filed demand for hearing to contest the validity of a cessation order issued for a failure to abate the violation contained in the notice of noncompliance.
(2) All hearings, other than conferences, under this chapter shall be held before a hearing officer, duly qualified to practice law in the Commonwealth of Kentucky, who may be a full-time employee of the cabinet, serve by contract, or be paid on a per diem basis in the discretion of the cabinet. After the conclusion of the hearing, the hearing officer shall within thirty (30) days make to the secretary a report and recommended order which shall contain a finding of fact and a conclusion of law. If the secretary finds upon written request of the hearing officer that additional time is needed, the secretary may grant an extension. The hearing officer shall serve a copy of his report and recommended order upon all parties of record and their attorney of record to the proceeding, and they shall be granted the right to file exceptions thereto within fourteen (14) days of service. Any party may submit a written response to exceptions within twenty-one (21) days of service of the report and recommended order. Exceptions and responses not timely filed shall be noted and made a part of the record but shall not be considered by the secretary in making a final order. The secretary shall consider the report, exceptions, and recommended order and decide the case. The decision shall be served by mail upon all parties and their attorney of record and shall be a final order of the cabinet.
(3) Any party to a hearing under this subsection may be represented by counsel, may make oral or written argument, offer testimony, cross-examine witnesses, or take any combination of these actions. The record of the hearing shall be open to public inspection, and copies thereof shall be made available to any person upon payment of the actual cost of reproducing the original.
(4) All hearings conducted pursuant to this chapter shall be open to the public.
(5) The cabinet shall promulgate administrative regulations, pursuant to the provisions set forth in this chapter, establishing formal and informal hearing procedures by which any hearing shall, upon the written request of the operator, permittee, or person, be held in the county or regional office where the surface coal mining operation is located, before an impartial hearing officer who is independent of any prosecutorial functions of the cabinet. The administrative regulations shall provide for the conduct of hearings and investigation of any matter relating to the regulation of surface coal mining and reclamation operations and provide for the assessment and payment of civil penalties. The procedures developed pursuant to this subsection shall provide that the hearings be held in the most expeditious manner possible within the time constraints established under this chapter. No person who presided at a prior hearing shall either preside at a subsequent hearing or participate in any further decision or subsequent administrative appeal in the same matter.
(6) The cabinet may promulgate administrative regulations pursuant to the provisions set forth in this chapter establishing procedures for the holding of administrative conferences needed to implement the provisions of this chapter.
(7) The secretary may designate a deputy to sign any or all final orders of the cabinet, whether the orders are the result of hearing or agreement.
History
HISTORY: 
Enact. Acts 1992, ch. 304, § 1, effective July 14, 1992; 1994, ch. 178, § 2, effective July 15, 1994; 1996, ch. 210, § 1, effective July 15, 1996; 2005, ch. 123, § 51, effective June 20, 2005; 2018 ch. 85, § 2, effective July 14, 2018.
Annotations
NOTES TO DECISIONS
1. Constitutionality.
2. Exhaustion of Administrative Remedies.
1.Constitutionality.
 Bifurcated hearings regarding post-mining land use violations and the penalty assessed, did not satisfy fundamental due process by operating under a double standard of access to an administrative forum; thus, insofar as they exacted a monetary pre-requisite prior to the penalty phase hearing, both KRS 350.0301 and 405 KAR 7:092 were unconstitutional violations of due process, equal protection, and the ban against arbitrary state action contained in Ky. Const., § 2. Kentec Coal Co. v. Commonwealth, 2003 Ky. App. LEXIS 179 (Ky. Ct. App. July 25, 2003), aff'd, 177 S.W.3d 718, 2005 Ky. LEXIS 303 (Ky. 2005).
2.Exhaustion of Administrative Remedies.
 Appellant’s failure to file exceptions to hearing officer’s report as provided by regulation constituted a failure to exhaust administrative remedies and thereby precluded judicial review of the Cabinet’s order. Swatzell v. Natural Resources & Envtl. Protection Cabinet, 962 S.W.2d 866, 1998 Ky. LEXIS 25 (Ky. 1998), overruled in part, Rapier v. Philpot, 130 S.W.3d 560, 2004 Ky. LEXIS 3 (Ky. 2004).

350.0305.  Appeal of cabinet’s order.
Text
Any party aggrieved by a final order resulting from the hearing conducted pursuant to KRS 350.0301(1) on cabinet determinations may appeal to the Franklin Circuit Court; except that judicial review of a final order resulting from a hearing on the issuance of a notice of noncompliance, the issuance of an order for cessation and immediate compliance, the assessment of civil penalties, or a bond forfeiture shall be in accordance with KRS 350.032. The appeal shall be taken within thirty (30) days from the rendition of the final order. The party or parties affected by the final order shall file in the Circuit Court a petition which states fully the grounds upon which a review is sought and shall assign all errors relied on. The cabinet shall be named respondent, and service shall be had on the cabinet. Summons shall issue upon the petition directing the cabinet to send its entire record, properly bound, to the clerk of the Circuit Court after certifying that the record is its entire original record or a true copy. The record, when filed, shall become official and be considered by the Circuit Court on the review. After the case has been properly docketed in the Circuit Court, any party directly affected by the issues on appeal, may, upon notice to the parties, upon proper showing, and in the discretion of the court, be permitted to intervene. The court shall review the entire record and the findings and final order of the cabinet. No objection to the final order shall be considered by the court unless it was raised before the cabinet or there were reasonable grounds for failure to do so. The findings of the cabinet as to the facts, if supported by substantial evidence, shall be conclusive. The commencement of the proceedings under this section shall not operate as a stay of the cabinet’s final order unless specifically ordered by the court. Appeals to the Court of Appeals from orders of the Circuit Court shall be taken in the manner provided in the Kentucky Rules of Civil Procedure.
History
History. 
Enact. Acts 1992, ch. 304, § 2, effective July 14, 1992; 1994, ch. 178, § 3, effective July 15, 1994.
Annotations
NOTES TO DECISIONS
1.Preservation for Review.
 Kentucky Secretary of Natural Resources and Environmental Protection Cabinet waived its claim that it was not properly served with a summons in a developer’s challenge to a fine for improper surface mining as was required by KRS 350.0305 and CR 4.01 by failing to raise the claim in a protective cross-appeal; the claim was not related to the developer’s arguments on appeal, but was a separate ground for cross-appeal under CR 74.01. Campbell v. Natural Res. & Envtl. Prot. Cabinet, 2004 Ky. App. LEXIS 201 (Ky. Ct. App. July 2, 2004, sub. op., 2004 Ky. App. Unpub. LEXIS 998 (Ky. Ct. App. July 2, 2004).

350.032.  Enforcement of subpoenas — Judicial review of final orders — Forfeiture of performance bond — Temporary relief pending final determination.
Text
(1) In case of refusal to obey a subpoena issued to any person, any Circuit Court of competent jurisdiction, upon application by any party, may issue to that person an order requiring him to appear before the cabinet, there to produce documentary evidence if so ordered or to give evidence touching the matter under investigation or in question; and any failure to obey the order of the court may be punished by the court as a contempt of court.
(2) Any person aggrieved by a final order of the cabinet resulting from a hearing on the issuance of a notice of noncompliance, the issuance of an order for cessation and immediate compliance, the assessment of civil penalties, or a bond forfeiture may obtain a review of the order by filing in the Franklin Circuit Court or the Circuit Court of the county within which the mine is located, within thirty (30) days after the entry of the order, a written petition praying that the order be modified or set aside in whole or in part, provided that a surety on a performance bond shall not file such petition until it has complied with subsection (3) of this section. A copy of the petition shall be forthwith served upon the cabinet, and thereupon the cabinet shall certify and file in court a copy of the record before the cabinet, including therein all pleadings, orders, documentary exhibits and the stenographic transcript of the testimony taken before the cabinet. When these have been filed, the court shall have exclusive jurisdiction to affirm, modify, enforce or set aside the order, in whole or in part. No objection to the order may be considered by the court unless it was urged before the cabinet or there were reasonable grounds for failure to do so. The findings of the cabinet as to the facts, if supported by substantial evidence, are conclusive. If either party applies to the court for leave to adduce additional evidence, and shows to the satisfaction of the court that the additional evidence is material and that there were reasonable grounds for failure to adduce the evidence in the hearings before the cabinet, the court may order that additional evidence be taken before the cabinet in such manner and upon such condition as the court may consider proper. The cabinet may modify its findings as to the facts, by reason of the additional evidence so taken; and it shall file any modified or new findings with the court, which if supported by substantial evidence shall be conclusive, and any recommendation for the modification or setting aside of the original order. The commencement of the proceedings under this section does not, unless specifically ordered by the court, operate as a stay of the cabinet’s order. An appeal may be taken from the judgment of the Circuit Court to the Court of Appeals on the same terms and conditions as an appeal is taken in any civil action.
(3) Where the cabinet has ordered forfeiture of a performance bond, the surety shall forward to the cabinet by certified mail a cashier’s check for the required amount within seven (7) business days from the effective date of the order. The cabinet shall establish an interest-bearing escrow account and shall deposit therein the full amount of the forfeiture rendered by the surety. The amount shall continue to be held by the cabinet until completion of judicial review as authorized in subsection (2) of this section. If the final decision following the review reverses the order of the secretary of the cabinet, the cabinet shall within thirty (30) days of receipt of such order, refund to the surety the appropriate amount plus all interest accrued from the date of deposit to the date of the final order.
(4) In the case of a proceeding to review any order or decision issued by the secretary under this chapter pertaining to surface coal mining operations, the court may, under such conditions as it may prescribe, grant such temporary relief as it deems appropriate pending final determination of the proceedings if:
 	(a) All parties to the proceedings have been notified and given an opportunity to be heard on a request for temporary relief;
 	(b) The person requesting the relief shows that there is a substantial likelihood that he will prevail on the merits of the final determination of the proceeding; and
 	(c) The relief will not adversely affect the public health or safety or cause significant imminent environmental harm to land, air, or water resources.
History
History. 
Enact. Acts 1962, ch. 105, § 2(4), (6); 1972 (1st Ex. Sess.), ch. 3, § 62; 1982, ch. 192, § 2, effective July 15, 1982; 1984, ch. 145, § 1, effective March 28, 1984; 1984, ch. 257, § 1, effective July 13, 1984; 1986, ch. 331, § 47, effective July 15, 1986; 1986, ch. 400, § 1, effective July 15, 1986; 1994, ch. 178, § 4, effective July 15, 1994.
Annotations
NOTES TO DECISIONS
1. Venue.
2. Application.
3. Failure to Appear at Preliminary Hearing.
4. Petition for Modification Denied.
5. Circuit Court Authority.
6. Limitations.
7. Exhaustion of Administrative Remedies.
1.Venue.
 In an appeal from a judgment dismissing a petition for review of a final order of the Natural Resources and Environmental Protection Cabinet for lack of venue, where petitioner sought partial release of a performance bond covering an interim surface mining permit, this section was held to deal more specifically with surface mining than KRS 224.085 (now 224.10-470) and, since it was more recent than KRS 224.085 (now 224.10-470), was held to control venue in the appeal. Black Energy Mining, Inc. v. Natural Resources & Environmental Protection Cabinet, 767 S.W.2d 334, 1989 Ky. App. LEXIS 2 (Ky. Ct. App. 1989).
2.Application.
 The provision of subsection (2) of this section that indicates the findings of the Natural Resources and Environmental Protection Cabinet as to the facts, if supported by substantial evidence, are conclusive is applicable only to contested proceedings where evidence is heard and findings of fact are made; it has no application whatever to a default situation, where under the regulations, the violations are deemed to be admitted and no evidence is required to prove them. Natural Resources & Environmental Protection Cabinet v. Cricket Coal Co., 780 S.W.2d 609, 1989 Ky. LEXIS 80 (Ky. 1989).
3.Failure to Appear at Preliminary Hearing.
 The failure to appear at a preliminary hearing and the failure to request a formal hearing are deemed to be an admission of the violations charged and an acceptance of the proposed penalty. Natural Resources & Environmental Protection Cabinet v. Cricket Coal Co., 780 S.W.2d 609, 1989 Ky. LEXIS 80 (Ky. 1989).
 Defendants were cited by the Natural Resources and Environmental Protection Cabinet for violations of certain strip-mining regulations but, despite proper notification, neither attended their scheduled hearings and, since on appeal to Circuit Court no objection to the cabinet’s order can be raised which was not previously urged to the cabinet, defendants are therefore deemed to have waived all rights to contest the fact of the violation or the proposed penalty. Griffie v. Natural Resources & Environmental Protection Cabinet, 817 S.W.2d 897, 1991 Ky. App. LEXIS 88 (Ky. Ct. App. 1991).
4.Petition for Modification Denied.
 Defendant, cited for violations of the surface mining laws, waived his right to complain about notice of formal hearings and the cabinet’s order where, although defendant received the hearing officer’s report, defendant still failed to file exceptions thereto in accordance with KRS 224.10-440; therefore defendant’s petition was denied. Natural Resources & Environmental Protection Cabinet v. Cook, 812 S.W.2d 507, 1991 Ky. App. LEXIS 76 (Ky. Ct. App. 1991).
5.Circuit Court Authority.
 Because there was substantial evidence to support the Natural Resources and Environmental Protection Cabinet’s order penalizing defendant for mining without a permit, the Circuit Court was without authority to make independent findings of fact. Natural Resources & Envtl. Protection Cabinet v. Adams, 812 S.W.2d 159, 1991 Ky. App. LEXIS 46 (Ky. Ct. App. 1991).
 Court did not have jurisdiction in  declaratory judgment proceedings brought by surface miner for a declaration  of rights which raised issues that were pending in administrative proceedings  before the Natural Resources and Environmental Protection Cabinet on the date  the declaratory judgment was filed, since the secretary and Cabinet are vested  with the full power and authority to enforce the state’s surface mining and  reclamation laws, while the courts are vested in such proceeding with only  the authority to review final orders on appeal. White v. Shepherd, 940 S.W.2d 909, 1997 Ky. App. LEXIS 25 (Ky. Ct. App. 1997).
 In action by surface miners for declaration  rights and injunctive relief where miner was not attacking the validity of  surface mining statutes or regulations, or showing that they could not successfully  defend against pending administrative proceedings, but instead were claiming  that the statutes and regulations did not apply to them, they were not entitled  to rely on the exception to the general rule which required them to exhaust  their administrative remedies and trial court did not err by dismissing their  action for failing to first exhaust their administrative remedies. White v. Shepherd, 940 S.W.2d 909, 1997 Ky. App. LEXIS 25 (Ky. Ct. App. 1997).
6.Limitations.
 Since sureties on performance bonds of corporation that had received permits to engage in surface mining could not be deemed to be in default until the date upon which they refused to honor their obligations as sureties after being called upon to do so, where no claims were asserted against sureties until 1993 when they were notified by letter that mining corporation had been cited for noncompliance and that state was entitled to undertake the required reclamation work and state filed action when the bond were not honored, since it is clear from the record that a cause of action was filed against surety within seven (7) years of its right to institute suit, such claims were not barred by limitations. Natural Resources & Envtl. Protection Cabinet v. Whitley Dev. Corp., 940 S.W.2d 904, 1997 Ky. App. LEXIS 26 (Ky. Ct. App. 1997).
7.Exhaustion of Administrative Remedies.
 Appellant’s failure to file exceptions to hearing officer’s report, as provided by regulation, constituted a failure to exhaust administrative remedies and thereby precluded judicial review of the Cabinet’s order. Swatzell v. Natural Resources & Envtl. Protection Cabinet, 962 S.W.2d 866, 1998 Ky. LEXIS 25 (Ky. 1998), overruled in part, Rapier v. Philpot, 130 S.W.3d 560, 2004 Ky. LEXIS 3 (Ky. 2004).
Cited:
 Natural Resources & Environmental Protection Cabinet v. J & D Coal Co., 817 S.W.2d 452, 1991 Ky. App. LEXIS 126 (Ky. Ct. App. 1991); Natural Resources & Envtl. Protection Cabinet v. Kentucky Ins. Guar. Ass’n, 972 S.W.2d 276, 1997 Ky. App. LEXIS 47 (Ky. Ct. App. 1997); Couch v. Natural Resources & Envtl. Protection Cabinet, 986 S.W.2d 158, 1999 Ky. LEXIS 19 (Ky. 1999).

350.035.  Department for Natural Resources — Divisions — Appointment of special investigations officers. [Repealed]
History
History. 
Enact. Acts 1956 (1st Ex. Sess.), ch. 7, Art. VII, § 3; 1966, ch. 4, § 5; 1972 (1st Ex. Sess.), ch. 3, § 63; 1978, ch. 332, § 2, effective June 17, 1978; 1980, ch. 377, § 2, effective May 18, 1982; 1982, ch. 150, § 2, effective July 15, 1982; 2005, ch. 123, § 52, effective June 20, 2005; repealed by 2017 ch. 117, § 49, effective June 29, 2017.
Annotations
Compiler's Notes.
 This section (Enact. Acts 1956 (1st Ex. Sess.), ch. 7, Art. VII, § 3; 1966, ch. 4, § 5; 1972 (1st Ex. Sess.), ch. 3, § 63; 1978, ch. 332, § 2, effective June 17, 1978; 1980, ch. 377, § 2, effective May 18, 1982; 1982, ch. 150, § 2, effective July 15, 1982;  2005, ch. 123, § 52, effective June 20, 2005) was repealed by Acts  2017, ch. 117, § 49, effective June 29, 2017.

350.040.  Director of Strip Mining and Reclamation; employment of personnel; utilization of other state services and facilities. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1954, ch. 8, § 4) was repealed by Acts 1956 (1st Ex. Sess.), ch. 7, Art. VII, § 9.

350.045.  Transfer of records, property, personnel and funds to Department of Conservation. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1956 (1st Ex. Sess.), ch. 7, Art. VIII, § 4) was repealed by Acts 1960, ch. 143, § 7.

350.050.  Powers of cabinet.
Text
The Energy and Environment Cabinet under the supervision of the secretary of the Energy and Environment Cabinet shall have and exercise the following authority and powers:
 	(1) To exercise general supervision and administration and enforcement of this chapter and all rules and regulations and orders promulgated thereunder;
 	(2) To encourage and conduct investigations, research, experiments, and demonstrations, and to collect and disseminate information relating to strip mining and reclamation of lands and waters affected by strip mining;
 	(3) To adopt, without hearing, internal procedures with respect to the filing of reports, the issuance of permits, and other matters of procedure and administration;
 	(4) To examine and pass upon all plans and specifications submitted by the permit applicant for the method of operation, backfilling, grading, and for the reclamation of the area of land affected by his operation;
 	(5) To make investigations or inspections which may be deemed necessary to insure compliance with any provision of this chapter;
 	(6) To order, through personnel of the cabinet, the suspension of any permit for failure to comply with any of the provisions of this chapter or any regulations adopted pursuant thereto;
 	(7) To order, through personnel of the cabinet, the stopping of any operation that is started without first having secured a permit as required by this chapter.
History
History. 
Enact. Acts 1954, ch. 8, § 5; 1956 (1st Ex. Sess.), ch. 7, Art. VII, § 5; 1962, ch. 105, § 3; 1966, ch. 4, § 6; 1972 (1st Ex. Sess.), ch. 3, § 64; 1974, ch. 74, Art. III, § 13(2), (7); 1978, ch. 332, § 3, effective June 17, 1978; 1992, ch. 429, § 3, effective July 14, 1992; 2010, ch. 24, § 1876, effective July 15, 2010.
Annotations
NOTES TO DECISIONS
1. Separation of Powers.
2. Suspension of Permits.
1.Separation of Powers.
 The Cabinet for Natural Resources and Environmental Protection has the authority to enforce reclamation and there is no violation of separation of powers thereby. Payne v. Commonwealth, Natural Resources & Environmental Protection Cabinet, 746 S.W.2d 90, 1988 Ky. App. LEXIS 29 (Ky. Ct. App. 1988).
2.Suspension of Permits.
 Circuit Court properly affirmed a decision by the Secretary of Natural Resources and Environmental Protection Cabinet to suspend rather than revoke a mining permit and an amended permit even though a hearing officer recommended that the permits be revoked based on a mining company’s failure to adequately address several statutory and regulatory requirements in its permit applications. KRS 350.050(6) gave the Cabinet the authority to suspend “any” permit, as did 405 KAR 5:095, § 1(14). Cook v. Envtl. & Pub. Prot. Cabinet, 208 S.W.3d 266, 2006 Ky. App. LEXIS 329 (Ky. Ct. App. 2006).
Opinions of Attorney General.
 The Department for Natural Resources and Environmental Protection (now Natural Resources and Environmental Protection Cabinet) may not withhold issuance of a surface mining permit, which meets the statutory criteria, pending receipt of certification that the mining use will comply with local planning and zoning ordinances, but the issuance of the permit in no way authorizes the holder to violate such ordinances or any other law or requirement imposed by any governmental authority. OAG 75-556.
 KRS 12.080, 350.028 and this section provide ample statutory authority authorizing the Department for Natural Resources and Environmental Protection (now Natural Resources and Environmental Protection Cabinet) to impose the requirements of 30 C.F.R. part 705, concerning conflicts of interest, on its employees. OAG 78-335.
 Subdivision (3) of this section is not in conflict with KRS Chapter 13 (now repealed), concerning administrative regulations, since questions of internal procedure not affecting private rights or procedures available to the public are not regulations within the meaning of KRS 13.080 (3) (now repealed). OAG 78-335.
Research References and Practice Aids
Cross-References.
Administrative regulations, adoption and effective dates, KRS 13A.330.
Kentucky Law Journal.
Begley and Williams, Coal Mine Water Pollution: An Acid Problem With Murky Solutions, 64 Ky. L.J. 506 (1975-76).

350.052.  Powers, qualifications, and training of special investigations officers. [Repealed]
History
History. 
Enact. Acts 1982, ch. 150, § 5, effective July 15, 1982; 1986, ch. 64, § 7, effective July 15, 1986; 2000, ch. 416, § 2, effective July 14, 2000; 2007, ch. 85, § 303, effective June 26, 2007§ 49; repealed by 2017 ch. 117, § 49, effective June 29, 2017.
Annotations
Compiler's Notes.
 This section (Enact. Acts 1982, ch. 150, § 5, effective July 15, 1982; 1986, ch. 64, § 7, effective July 15, 1986; ch. 416, effective July 14, 2000;  2007, ch. 85, § 303, effective June 26, 2007) was  repealed by ch. 117, § 49, effective June 29, 2017.

350.053.  Seizure and sale of equipment — Rights of owner or lien holder. [Repealed]
History
History. 
Enact. Acts 1982, ch. 150, § 6, effective July 15, 1982; 1990, ch. 205, § 2, effective July 13, 1990; 1990, ch. 212, § 1, effective July 13, 1990; repealed by 2017 ch. 117, § 49, effective June 29, 2017.
Annotations
Compiler's Notes.
 This section (Enact. Acts 1982, ch. 150, § 6, effective July 15, 1982;  1990, ch. 205, § 2, effective July 13, 1990;  1990, ch. 212, § 1, effective July 13, 1990) was repealed by  ch. 117, § 49, effective June 29, 2017.

350.054.  Illegal mining and conveyance reclamation fund — Purpose — Control.
Text
(1) There is established a special fund to be known as the “Illegal Mining and Conveyance Reclamation Fund” which shall be under the control of the Energy and Environment Cabinet.
(2) The fund shall consist of all moneys from the sale or forfeiture of all instrumentalities used in violation of KRS 350.057(3) or 350.060(1).
(3) Moneys in the fund may be used for the following purposes:
 	(a) To reclaim lands mined without a permit or authorization, as required by KRS 350.057 or 350.060(1), and not eligible for the abandoned mine lands reclamation fund; and
 	(b) To defray all expenses associated with the seizure, storing, and sale of forfeited property.
(4) Moneys contained in the illegal mining and conveyance reclamation fund shall be deemed a trust and agency account and shall not lapse.
(5) The cabinet shall have access to and control of the moneys held in the illegal mining and conveyance reclamation fund, but shall expend the moneys only for the purposes set forth in subsection (3) of this section.
History
HISTORY: 
Enact. Acts 1982, ch. 150, § 7, effective July 15, 1982; 1990, ch. 212, § 2, effective July 13, 1990; 2010, ch. 24, § 1877, effective July 15, 2010; 2017 ch. 117, § 48, effective June 29, 2017.

350.055.  Publication of notice of intention to mine by permit applicant — Notification of various local government bodies by cabinet.
Text
(1) An applicant for a permit required by KRS 350.060 shall publish public notice of his filing of an application for that permit. The publication shall be made by advertisement in a newspaper of largest bona fide circulation, according to the definition in KRS 424.110 to 424.120, in the county wherein the proposed mining site is located.
(2) The applicant shall publish the notice of intention to mine in the newspaper identified in subsection (1) at least once a week for four (4) consecutive weeks beginning at the time of submission of an application for a surface coal mining operation permit, pursuant to regulations promulgated by the cabinet.
(3) The public notice of the filing of an application shall be entitled “Notice of Intention to Mine” and shall be in a manner and form prescribed by the cabinet and shall include, though not be limited to, the following:
 	(a) The name and address of the applicant;
 	(b) The location, ownership, and boundaries of the proposed permit area.
(4) A copy of the newspaper advertisement of the applicant’s “Notice of Intention to Mine” shall be filed with the cabinet and made a part of the complete application within a reasonable time after the last date of publication.
(5) The cabinet shall notify various local government bodies, planning agencies, and sewage and water treatment authorities and water companies in the locality of the proposed operation notifying them of the applicant’s intention to mine the land area as set forth in the notice of intention to mine, and identifying the permit application number assigned by the cabinet and where a copy of the permit application may be inspected. The secretary shall promulgate regulations specifying the manner in which the agencies may comment on the application. Any comments put forward pursuant to this section shall immediately be forwarded by the cabinet to the applicant and shall be made available to the public at the same places as the permit application is available.
History
HISTORY: 
Enact. Acts 1976, ch. 322, § 1; 1980, ch. 62, § 4; 1980, ch. 377, § 1; 1992, ch. 429, § 4, effective July 14, 1992; 2017 ch. 142, § 1, effective June 29, 2017.
Annotations
Compiler’s Notes.
 For effective date of 1980 amendments to this section, see Compiler’s Notes following KRS 350.010 and 350.035.

350.057.  Coal exploration operations.
Text
(1) The secretary of the Energy and Environment Cabinet shall promulgate regulations for the permitting and performance of coal exploration operations which substantially disturb the natural land surface. The regulations shall include at a minimum provisions for giving notice of intention to explore including a description of the area to be explored and the period of supposed exploration and provisions for reclamation, as required by this chapter, of all land disturbed in the exploration.
(2) Any requirements of public access to records set forth in the Kentucky Revised Statutes to the contrary notwithstanding, the secretary shall order that confidential trade secrets or privileged commercial or financial information in the possession of the cabinet or pursuant to a coal exploration permit remain confidential.

(3) (a) No person or operator shall remove more than twenty-five (25) tons of coal by coal exploration operations without first obtaining a coal exploration permit from the cabinet.
 	(b) No person or operator conducting coal exploration operations in which more than twenty-five (25) tons of coal are removed shall knowingly and willfully receive, transport, sell, convey, exchange, transfer, trade, donate, deliver, or otherwise convert to a commercial use any coal extracted during the course of the operations, except with the prior written approval of the cabinet for the purpose of testing or determining the properties of the coal.
(4) All persons or operators conducting operations pursuant to this section shall be subject to the applicable provisions of KRS 350.990.
History
History. 
Enact. Acts 1980, ch. 62, § 6; 1990, ch. 205, § 3, effective July 13, 1990; 1990, ch. 212, § 3, effective July 13, 1990; 2010, ch. 24, § 1878, effective July 15, 2010.
Annotations
Compiler’s Notes.
 For effective date of this section as enacted by Acts 1980, ch. 62, see Compiler’s Notes following KRS 350.010.

350.060.  Permit requirement — Contents of application — Fee — Bond — Administrative regulations — Successive renewal — Auger mining of previously mined area — Exempt operations.
Text

(1) (a) No person shall engage in surface coal mining and reclamation operations without having first obtained from the cabinet a permit designating the area of land affected by the operation. Permits shall authorize the permittee to engage in surface coal mining and reclamation operations upon the area of land described in his application for a period not to exceed five (5) years. However, if an applicant demonstrates that a specified longer term is reasonably needed to obtain necessary financing for equipment and the opening of the operation and if the application is full and complete for the specified longer term, the cabinet may grant a permit for the longer term. No mining shall be permitted beyond the time period obligations of the initial or extended bond coverage.
 	(b) Subject to the provisions of KRS 350.010(1) and (2), no person shall knowingly and willfully receive, transport, sell, convey, transfer, trade, exchange, donate, purchase, deliver, or in any way derive benefit from coal removed from any surface mining operation which does not have a permit as required under this section.
(2) No permit or revision application shall be approved unless the application affirmatively demonstrates, and the cabinet finds in writing on the basis of the information set forth in the application or from information otherwise available, that the permit application is accurate and complete and that all the requirements of this chapter have been complied with.
(3) A person desiring a permit to engage in surface coal mining operations shall file an application which shall state:
 	(a) The location and area of land to be affected by the operation, with a description of access to the area from the nearest public highways;
 	(b) The owner or owners of the surface of the area of land to be affected by the permit and the owner or owners of all surface area adjacent to any part of the affected area;
 	(c) The owner or owners of the coal to be mined;
 	(d) The source of the applicant’s legal right to mine the coal on the land affected by the permit;
 	(e) The permanent and temporary post office addresses of the applicant, which shall be updated immediately if changed at any point prior to final bond release;
 	(f) Whether the applicant or any person, partnership, or corporation associated with the applicant holds or has held any other permits under this chapter, and an identification of the permits;
 	(g) The names and addresses of every officer, partner, director, or person performing a function similar to a director of the applicant, together with the names and addresses of any individual owning of record ten percent (10%) or more of any class of voting stock of the applicant, and whether the applicant or any person is subject to any of the provisions of subsection (3) of KRS 350.130 and he shall so certify. The permittee shall submit updates of this information as changes occur or as otherwise provided by administrative regulation; however, failure to submit updated information shall constitute a violation of this chapter only upon the permittee’s refusal or failure to timely submit the information to the cabinet upon request. Upon receipt of updated information satisfactory to the cabinet, the cabinet shall promptly update its computer system containing the information;
 	(h) A listing of any violations of this chapter, Public Law 95-87, and any law, rule, or regulation in effect for the protection of air or water resources incurred by the applicant in connection with any surface coal mining and reclamation operation during the three (3) year period prior to the date of an application. The list shall indicate the final resolution of the violations; and
 	(i) Whether the area of land to be affected by the operation has been previously mined and is in compliance with current reclamation standards, and, if not, identify the needed reclamation work.
(4) The application for a permit shall be accompanied by an official document, and an affidavit attesting to the document’s authenticity, which will evidence what particular business entity the applicant is, whether a foreign or domestic corporation, a partnership, an entity doing business as another, or, if sole proprietorship, an affidavit so stating.
(5) The application for a permit shall be accompanied by copies, in numbers satisfactory to the cabinet, of a United States Geological Survey topographic map or other map acceptable to the cabinet on which the applicant has indicated the location of the operation, the course which would be taken by drainage from the operation to the stream or streams to which the drainage would normally flow, the name of the applicant and date, and the name of the person who located the operation on the map.
(6) The application for a permit shall be accompanied by copies, in numbers satisfactory to the cabinet, of an enlarged United States Geological Survey topographic map or other map acceptable to the cabinet meeting the requirements of paragraphs (a) to (i) of this subsection. The map shall:
 	(a) Be prepared and certified by a professional engineer registered under the provisions of KRS Chapter 322. The certification shall be in the form as provided in subsection (8) of this section, except that the engineer shall not be required to certify the true ownership of property under paragraph (d) of this subsection;
 	(b) Identify the area to correspond with the application;
 	(c) Show adjacent deep mining;
 	(d) Show the boundaries of surface properties and names of owners of the affected area and adjacent to any part of the affected area;
 	(e) Be of a scale of 1:24,000 or larger;
 	(f) Show the names and locations of all streams, creeks, or other bodies of public water, roads, buildings, cemeteries, oil and gas wells, and utility lines on the area of land affected within three hundred (300) feet of an as-drilled oil or gas well, but as-drilled locations of oil and gas wells shall be certified only by a licensed surveyor and the well locations shall be entered in coordinates in feet units, using NAD 83, with Single Zone Projection, as those terms are defined in KRS 350.010;
 	(g) Show by appropriate markings the boundaries of the area of land affected, the cropline of the seam or deposit of coal to be mined, and the total number of acres involved in the area of land affected;
 	(h) Show the date on which the map was prepared, the north point, and the quadrangle name; and
 	(i) Show the drainage plan on and away from the area of land affected. The plan shall indicate the directional flow of water, constructed drainways, natural waterways used for drainage, and the streams or tributaries receiving the discharge.
(7) Each application shall include a determination of the probable hydrologic consequences of the mining and reclamation operations, both on and off the mine site, with respect to the hydrologic regime, quantity and quality of water in surface and groundwater systems, including the dissolved and suspended solids under seasonal flow conditions, and the collection of sufficient data for the mine site and surrounding areas so that an assessment can be made by the cabinet of the probable cumulative impacts of all anticipated mining in the area upon the hydrology of the area and particularly upon water availability. This determination shall not be required until the time hydrologic information on the general area prior to mining is made available from an appropriate federal or state agency. The permit shall not be approved until the information is available and is incorporated into the application.
(8) All certifications required by this chapter to be made by professional engineers shall be done in the form prescribed by the cabinet and shall be reasonably specific as to the work being certified. The cabinet may reject any document or map as incomplete if it is not properly certified.
(9) In addition to the information and maps required above, each application for a permit shall be accompanied by detailed plans or proposals showing the method of operation; the manner, time, and distance for backfilling; grading work; and a reclamation plan for the affected area, which proposals shall meet the requirements of this chapter and administrative regulations adopted pursuant thereto.
(10) The application for a permit shall be accompanied by proof that the applicant has public liability insurance coverage satisfactory to the cabinet for the surface mining and reclamation operations for which the permit is sought, or proof that the applicant has satisfied self-insurance requirements as provided by administrative regulations of the cabinet. The coverage shall be maintained in full force and effect during the terms of the permit and any permit renewal, and until reclamation operations are completed.
(11) A basic fee set by administrative regulation, and bearing a reasonable relationship to the cost of processing the permit application but not to exceed two thousand five hundred dollars ($2,500), plus a fee set by administrative regulation but not to exceed seventy-five dollars ($75), for each acre or fraction thereof of the area of land to be affected by the operation, shall be paid before the permit required in this section shall be issued; provided that if the cabinet approves an incremental bonding plan submitted by the applicant, the acreage fees may be paid in increments and at times corresponding to the approved plan. The applicant shall file with the cabinet a bond payable to the Commonwealth of Kentucky with surety satisfactory to the cabinet in the sum to be determined by the cabinet for each acre or fraction thereof of the area of land affected, with a minimum bond of ten thousand dollars ($10,000), conditioned upon the faithful performance of the requirements set forth in this chapter and of the administrative regulations of the cabinet. The cabinet shall forfeit the entire amount of the bond for the permit area or increment in the event of forfeiture. In determining the amount of the bond, the cabinet shall take into consideration the character and nature of the overburden; the future suitable use of the land involved; the cost of backfilling, grading, and reclamation to be required; and the probable difficulty of reclamation, giving consideration to such factors as topography, geology, hydrology, and revegetation potential. The bond amount shall initially be computed to be sufficient to ensure completion of reclamation if the work had to be performed by the cabinet in the event of forfeiture. Within thirty (30) days of a cabinet determination of a need to change a bond protocol currently in use, the cabinet shall immediately promulgate administrative regulations setting forth bonding requirements, including but not limited to requirements for the amount, duration, release, and forfeiture of bonds. Bond protocols shall not be exempt from KRS 13A.100 and shall be established by promulgating administrative regulations under KRS Chapter 13A. Failure to include the formula for establishing the amount of the bond in any administrative regulation on bonding requirements shall be deemed a failure to comply with the prescriptions of this section and the administrative regulation shall automatically be declared deficient in accordance with KRS Chapter 13A.
(12) The cabinet shall promulgate administrative regulations for the permitting of operations with surface effects of underground mining and other surface coal mining and reclamation operations consistent with this section. The cabinet shall recognize the distinct differences between the surface effects of underground mining and strip mining, as also provided in KRS 350.151, in promulgating permitting requirements for these operations.
(13) Any valid permit issued pursuant to this chapter shall carry with it the right of successive renewal upon expiration with respect to areas within the boundaries of the existing permit. An applicant for renewal of a permit shall pay a basic fee set by regulation, not to exceed seven hundred fifty dollars ($750). The holders of the permit may apply for renewal and the renewal shall be issued, provided that on application for renewal the burden shall be on the opponents of renewal, subsequent to the fulfillment of the public notice requirements of this chapter, unless it is established and written findings by the cabinet are made that:
 	(a) The terms and conditions of the existing permit are not being satisfactorily met;
 	(b) The present surface coal mining and reclamation operation is not in compliance with the environmental protection standards of this chapter;
 	(c) The renewal requested substantially jeopardizes the applicant’s continuing responsibility on existing permit areas;
 	(d) The applicant has not provided evidence that the performance bond in effect for the operation will continue in full force and effect for any renewal requested in the application as well as any additional bond the cabinet might require; or
 	(e) Any additional revised or updated information required by the cabinet has not been provided.
Prior to the approval of any renewal of permit, the cabinet shall provide notice to the appropriate public authorities.
(14) If an application for renewal of a valid permit includes a proposal to extend the mining operation beyond the boundaries authorized in the existing permit, the portion of the application for renewal of a valid permit which addresses any new areas of surface disturbance shall be subject to the full standards applicable to new applications under this chapter.
(15) Any permit renewal shall be for a term not to exceed the period of the original permit. Application for permit renewal shall be made at least one hundred twenty (120) days prior to the expiration of the valid permit.
(16) Notwithstanding any of the provisions of this section, a permit shall terminate if the permittee has not commenced the surface coal mining operations covered by the permit within three (3) years of the issuance of the permit. However, the cabinet may grant reasonable extensions of time upon a showing that the extensions are necessary by reason of litigation precluding commencement of operations, or threatening substantial economic loss to the permittee, or by reason of conditions beyond the control and without the fault or negligence of the permittee. With respect to coal to be mined for use in a synthetic fuel facility or specific major electric generating facility, the permittee shall be deemed to have commenced surface mining operations at the time the construction of the synthetic fuel or generating facility is initiated.
(17) Each application for a permit or revision for auger mining on a previously mined area shall contain information to describe the area to be affected, to show that the proposed method of operation will result in stable post-mining conditions, and reduce or eliminate adverse environmental conditions created by previous mining activities. If the cabinet determines that the affected area cannot be stabilized and reclaimed subsequent to augering or that the operation will result in an adverse impact to the proposed or adjacent area, the permit or revision shall not be issued. The cabinet shall, consistent with all applicable requirements of this chapter, issue a permit or revision if the applicant demonstrates that the proposed coal mining operations will provide for reduction or elimination of the highwall, or reduction or abatement of adverse impacts resulting from past mining activities, or stabilization or enhancement of a previously mined area. The cabinet shall insure that all reasonably available spoil material will be used to backfill the highwall to the extent practical and feasible; provided, however, that in all cases the holes be properly sealed and backfilled to a minimum of four (4) feet above the coal seam being mined.
(18) All operations involving the loading of coal which do not separate the coal from its impurities, and which are not located at or near the mine site, shall be exempt from the requirements of this chapter.
History
HISTORY: 
Enact. Acts 1954, ch. 8, § 6; 1956 (1st Ex. Sess.), ch. 7, Art. VII, § 6; 1960, ch. 143, § 4; 1962, ch. 105, § 4; 1964, ch. 61, § 3; 1966, ch. 4, § 7; 1972, ch. 270, § 3; 1972 (1st Ex. Sess.), ch. 3, § 65; 1974, ch. 69, § 1; 1974, ch. 74, Art. III, § 13(7); 1974, ch. 258, § 1; 1974, ch. 373, § 2; 1976, ch. 291, § 1; 1978, ch. 330, § 23, effective May 3, 1978; 1978, ch. 332, § 4, effective June 17, 1978; 1980, ch. 62, § 5, effective March 21, 1980; 1980, ch. 377, § 3, effective March 21, 1980; 1982, ch. 266, § 10, effective July 15, 1982; 1982, ch. 283, § 3, effective April 2, 1982; 1984, ch. 111, § 144, effective July 13, 1984; 1984, ch. 145, § 2, effective March 28, 1984; 1984, ch. 358, § 1, effective July 13, 1984; 1986, ch. 448, § 1, effective July 15, 1986; 1988, ch. 294, § 1, effective July 15, 1988; 1988, ch. 415, § 2, effective July 15, 1988; 1988, ch. 417, § 1, effective July 15, 1988; 1990, ch. 210, § 1, effective July 13, 1990; 1990, ch. 212, § 4, effective July 13, 1990; 1992, ch. 429, § 5, effective July 14, 1992; 1998, ch. 382, § 1, effective July 15, 1998; 2006, ch. 37, § 1, effective July 12, 2006; 2009, ch. 79, § 11, effective June 25, 2009; 2010, ch. 103, § 1, effective April 8, 2010; 2011, ch. 102, § 1, effective June 8, 2011; 2017 ch. 142, § 2, effective June 29, 2017.
Annotations
Compiler’s Notes.
 For effective date of amendments by Acts 1980, ch. 62 and Acts 1982, ch. 283, see Compiler’s Notes following KRS 350.010. For effective date of amendment by Acts 1980, ch. 377, see Compiler’s Notes following KRS 350.035.
 Public Law 95-87, referred to in subdivision (3)(h) of this section, is codified as 30 USCS §§ 1201-1328.
Legislative Research Commission Note.
 
(6/25/2009). Under  KRS 7.136(1)(h), the Reviser of Statutes corrected a manifest clerical or typographical error in subsection (6)(f) of this statute by inserting the word “with” before “Single Zone Projection,” consistent with the language used in  2009 Ky. Acts ch. 79, sec. 3.
NOTES TO DECISIONS
1. Constitutionality.
2. Broad Form Deed.
3. Forfeiture of Bond.
4. Permit.
5. Performance Bond Liability.
6. Cabinet’s Jurisdiction.
7. Fine Improper.
1.Constitutionality.
 Since former subsection (8) of this section, which delegated to private individuals who owned interests in surface estates the right to undo the environmental conservation purposes of this chapter by granting their consent to surface mining on their land, had the effect of changing the relative legal rights and economic bargaining positions of such private parties under their contracts rather than achieving any public purpose, such former subsection was not justified as a legitimate exercise of police power and was unconstitutional. Department for Natural Resources & Environmental Protection v. No. 8 Limited of Virginia, 528 S.W.2d 684, 1975 Ky. LEXIS 73 (Ky. 1975).
2.Broad Form Deed.
 In a suit for an injunction and damages under the Civil Rights Act (42 USCS § 1983) in which plaintiffs alleged that surface rights in land owned by them were being destroyed by mineral owners’ strip mining of the land under authority of a “broad form” deed executed in 1905, the federal court dismissed the complaint for lack of subject matter jurisdiction since neither the environmental laws and strip mining regulations of Kentucky nor decisions of the Kentucky Court of Appeals interpreting “broad form” deeds were sufficient to constitute the necessary degree of state involvement. Watson v. Kenlick Coal Co., 498 F.2d 1183, 1974 U.S. App. LEXIS 8010 (6th Cir. Ky. 1974), cert. denied, 422 U.S. 1012, 95 S. Ct. 2639, 45 L. Ed. 2d 677, 1975 U.S. LEXIS 3830 (U.S. 1975).
3.Forfeiture of Bond.
 Where the language of a surety agreement clearly stated that all reclamation requirements had to be performed, otherwise the entire bonded sum would be forfeited, the Department and the trial court did not err in forfeiting the total bond when the surface mining permittee failed to comply with the reclamation standards. American Druggists Ins. Co. v. Commonwealth Dep't for Natural Resources & Environmental Protection, 670 S.W.2d 485, 1983 Ky. App. LEXIS 374 (Ky. Ct. App. 1983).
 The applicant’s failure to disclose, in the permit application, a previous association with a company that had been declared in default did not require forfeiture of the bond required by subsection (11) of this section, as no bond is required to be posted until the permit is approved. Natural Resources & Environmental Protection Cabinet v. Integrity Ins. Co., 759 S.W.2d 67, 1988 Ky. LEXIS 67 (Ky. 1988), aff'd on other grounds, Integrity Ins. Co. v. Natural Resources & Envtl. Protection Cabinet, 1988 Ky. App. LEXIS 45 (Ky. Ct. App. Mar. 4, 1988).
4.Permit.
 There was substantial evidence the defendant engaged in surface coal mining before a permit was issued where mine inspectors discovered that land had been disturbed, where a 20 x 200-300 foot road “cut” onto the proposed mine site, and where inspectors testified that “brushing”, (i.e. removal of timber and undergrowth) had occurred. Commonwealth v. Mic-Bar, Inc., 765 S.W.2d 585, 1988 Ky. App. LEXIS 208 (Ky. Ct. App. 1988).
 Kentucky Energy and Environment Cabinet (Cabinet) properly denied a coal company’s application to renew the company’s coal mining permit because (1) a bona fide property dispute that the Cabinet could not adjudicate existed over the company’s right of entry to the subject land, due to the expiration of the company’s lease pursuant to a prior judgment, and (2) the Cabinet had no legal authority to adjudicate the property dispute, which could only be adjudicated by the court which issued the prior judgment. Ky. S. Coal Corp. v. Ky. Energy & Env't Cabinet Formerly the Envtl. & Pub. Prot. Cabinet, 396 S.W.3d 804, 2013 Ky. LEXIS 86 (Ky. 2013).
5.Performance Bond Liability.
 Pursuant to KRS 304.36-080(1)(b), the Kentucky Insurance Guaranty Association (KIGA) becomes liable for reclamation performance bond where surface mining permittee fails to obtain adequate bond after surety’s insolvency. However, KRS 304.36-080(1)(b) limits KIGA’s obligation where the permittee violates applicable statutes and regulations other than the performance bond requirements. In most cases, KIGA will only become liable if a permittee fails to obtain a new performance bond and fails to properly reclaim the mining site. Kentucky Ins. Guar. Ass'n v. Natural Resources & Envtl. Protection Cabinet, 885 S.W.2d 315, 1994 Ky. App. LEXIS 50 (Ky. Ct. App. 1994).
 In a bankruptcy proceeding, the Kentucky Natural Resources and Environmental Protection Cabinet’s enforcement of reclamation bonding requirements regarding surface mining permits would not violate the automatic stay; the police power exception to the automatic stay under 11 USCS § 362(b)(4) applied to the threatened actions. Bickford v. Lodestar Energy, Inc., 310 B.R. 70, 2004 U.S. Dist. LEXIS 5097 (E.D. Ky. 2004).
6.Cabinet’s Jurisdiction.
 The Cabinet’s jurisdiction to order mining company to reclaim permitted sites did not expire on the dates when its mining permits expire, for although the right to mine may expire, both the obligation to reclaim the permit site and the Cabinet’s enforcement jurisdiction continue until such time as the required reclamation is complete. Natural Resources & Envtl. Protection Cabinet v. Whitley Dev. Corp., 940 S.W.2d 904, 1997 Ky. App. LEXIS 26 (Ky. Ct. App. 1997).
7.Fine Improper.
 Developer was improperly fined under KRS 350.060 and KRS 350.010(1) and (2) for mining coal as he lacked the required intent to obtain the coal, which was uncovered when the developer’s employee was building a road to a nearby water pump; there was no evidence that the actions of either the developer or his employee were for the purpose of obtaining the coal. Campbell v. Natural Res. & Envtl. Prot. Cabinet, 2004 Ky. App. LEXIS 201 (Ky. Ct. App. July 2, 2004, sub. op., 2004 Ky. App. Unpub. LEXIS 998 (Ky. Ct. App. July 2, 2004).
Cited:
 Wombles v. Commonwealth, 328 S.W.2d 146, 1959 Ky. LEXIS 91 (Ky. 1959); Commonwealth ex rel. Department of Conservation v. Wombles, 346 S.W.2d 299, 1961 Ky. LEXIS 301 (Ky. 1961); Gibbons v. Tenneco, Inc., 710 F. Supp. 643, 1988 U.S. Dist. LEXIS 15902 (E.D. Ky. 1988).
Opinions of Attorney General.
 The lowering of the required minimum bond for operators can only be effected on a case-by-case basis and with the utilization of the precise criteria outlined in subsection (9) (now subsection (11)) of this section. In such manner only can the legislative intent be implemented and no lowering of the bond as a general policy can be authorized. OAG 68-494.
 Before a permit to strip mine is issued or denied the Department for Natural Resources and Environmental Protection (now Natural Resources and Environmental Protection Cabinet) must make a determination as to whether or not the quality of the environment will be degraded or altered, all other provisions of this section and KRS 350.085 must be met and consideration should be given to whether proper reclamation practices can be utilized. OAG 74-502.
 The Department for Natural Resources and Environmental Protection (now Natural Resources and Environmental Protection Cabinet) may not withhold issuance of a surface mining permit, which meets the statutory criteria, pending receipt of certification that the mining use will comply with local planning and zoning ordinances, but the issuance of the permit in no way authorizes the holder to violate such ordinances or any other law or requirement imposed by any governmental authority. OAG 75-556.
Research References and Practice Aids
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Note, Ward v. Harding: Kentucky Strips Miners of Dominate Rights, Burying a Century of Litigation, 21 N. Ky. L. Rev. 649 (1994).

350.062.  Data included in permit application — Contemporaneous reclamation — Subsoil augmentation — Cabinet to compile hydrologic data — Abandoned land projects classified as government financed construction.
Text
(1) Applicants for permits may submit such hydrologic information on the general area prior to mining as may be made available by the cabinet pursuant to subsection (7) of this section and employ the information in any reasonable mathematical water modeling formulation, logical extrapolation from existing data on the same or similar watershed, or other reasonable predictive techniques which regionalize and synthetize historical, geologic, and hydrologic parameters on the general area to determine surface ground water conditions, together with site specific data in determining the probable hydrologic consequences of the proposed mining.
(2) Climatological data, average seasonable precipitation, average direction and velocity of prevailing winds, or seasonable temperature ranges shall be submitted by the applicant only when requested by the cabinet on a site-by-site basis.
(3) A statement of the result of test borings or core samplings from the permit area, including logs of the drill holes; the thickness of the coal seam found; an analysis of the chemical properties of the coal; the sulfur content of any coal seam to be disturbed; chemical analysis of potentially acid or toxic forming sections of the overburden; or chemical analysis of the stratum lying immediately underneath the coal seam to be mined, may be waived by the cabinet with respect to the specific application by a written determination that the requirements are unnecessary.
(4) Applicants may submit fish and wildlife information within the proposed mine plan area and adjacent areas in the form of published data or data otherwise available from state and federal fish and wildlife management, conservation, or regulatory agencies and site-specific information unless the cabinet requires the information based on reasonable grounds to believe that the available data are inaccurate.
(5) The cabinet shall provide in its regulations that notwithstanding a permittee’s detailed estimated timetable for the reclamation plan in the application, as long as the permittee or operator is in compliance with the contemporaneous reclamation requirements of its regulations, a failure to adhere to the timetable shall not be an independent basis for a violation.
(6) The cabinet shall provide in its regulations establishing environmental protection performance standards that a permittee may augment subsoil strata with chemical or organic soil supplement materials produced on site or elsewhere for the purpose of complying with the topsoiling requirements of this chapter if topsoil is of insufficient quality or of poor quality for sustaining vegetation.
(7) The cabinet shall compile by September 1, 1980, available background hydrologic information concerning the general areas in which surface coal mining has or may be conducted in the Commonwealth as may be available in standard published form, research reports, studies or data compiled by other state or federal agencies including state-supported colleges and universities, the cabinet’s own files, including, at a minimum, quality and quantity of water in surface and ground water systems; minimum, maximum, and average discharge quantities at peak and critical low flow and seasonal variations; dissolved and suspended solids, acidity, pH, iron, and manganese under seasonal flow conditions; and any other background hydrologic information required by the cabinet concerning the hydrologic regime of a general area prior to mining for purposes of making a determination of the probable consequences of the mining; and shall make available to an operator the data and information concerning general areas within ten (10) days of a request in writing.
(8) The cabinet shall classify all abandoned mine land program reclamation projects as government financed construction and not surface coal mining operations and the extraction of coal as an incidental part of the projects shall be exempt from the requirements of this chapter and regulations promulgated pursuant thereto.
(9) The cabinet shall not arbitrarily deny or unreasonably delay any permit application based upon the information required in this section if the registered professional engineer or geologist or other qualified person has utilized or developed a procedure or analytical method that differs from departmental technical guidelines; provided, that the registered professional engineer or geologist or other qualified person shall design a sampling and testing program based on all available information and on a site-specific basis. The reasons for denial shall be given in writing and shall be reasonably specific. The requirements contained in subsection (3) of this section may be waived for locations where the cabinet determines that adequate information is already available to the cabinet.
History
History. 
Enact. Acts 1980, ch. 209, § 2; 1982, ch. 283, § 4, effective April 2, 1982; 1992, ch. 429, § 6, effective July 14, 1992.
Annotations
Compiler’s Notes.
 For effective date of the 1980 enactment of this section, see Compiler’s Notes following KRS 350.025.
 For effective date of amendment by Acts 1982, ch. 283, see Compiler’s Notes following KRS 350.010.

350.063.  Duty of applicant to meet and confer with well operator if permit will disturb access roads.
Text
Prior to the issuance of a permit, if the operation will disturb any roads used as access to an oil or gas well or other oil and gas facility, the permit applicant shall certify that he has met and conferred with, or offered to meet and confer with, the well operator as to the disturbance.
History
History. 
Enact. Acts 1992, ch. 348, § 1, effective July 14, 1992.

350.064.  Reclamation bond to be filed by applicant.
Text
(1) After a surface coal mining and reclamation permit application has been approved but before the permit is issued, the applicant shall file with the regulatory authority, on a form prescribed and furnished by the regulatory authority, a reclamation bond for performance payable, as appropriate, to the state, and conditional upon faithful performance of all the requirements of this chapter and the permit. The reclamation bond shall cover that area of land within the permit area upon which the applicant will initiate and conduct surface coal mining and reclamation operations within the initial term of the permit. As succeeding increments of surface coal mining and reclamation operations are to be initiated and conducted within the permit area, the permittee shall file with the cabinet an additional bond or bonds to cover the increments in accordance with this section.
(2) The cabinet may approve an alternative system that will achieve the objectives and purposes of the bonding program pursuant to this section.
History
HISTORY: 
Enact. Acts 1980, ch. 209, § 4; 1988, ch. 417, § 2, effective July 15, 1988; 1992, ch. 429, § 7, effective July 14, 1992; 2018 ch. 85, § 3, effective July 14, 2018.
Annotations
Compiler’s Notes.
 For effective date of the 1980 enactment of this section, see Compiler’s Notes following KRS 350.025.
NOTES TO DECISIONS
1.Liability for Performance Bond.
 Pursuant to KRS 304.36-080(1)(b), the Kentucky Insurance Guaranty Association (KIGA) becomes liable for reclamation performance bond where surface mining permittee fails to obtain adequate bond after surety’s insolvency. However, KRS 304.36-080(1)(b) limits KIGA’s obligation where the permittee violates applicable statutes and regulations other than the performance bond requirements. In most cases, KIGA will only become liable if a permittee fails to obtain a new performance bond and fails to properly reclaim the mining site. Kentucky Ins. Guar. Ass'n v. Natural Resources & Envtl. Protection Cabinet, 885 S.W.2d 315, 1994 Ky. App. LEXIS 50 (Ky. Ct. App. 1994).
Cited:
 Natural Resources & Envtl. Protection Cabinet v. Kentucky Ins. Guar. Ass’n, 972 S.W.2d 276, 1997 Ky. App. LEXIS 47 (Ky. Ct. App. 1997).
Research References and Practice Aids
Kentucky Law Journal.
Bratt, Surface Mining in Kentucky, 71 Ky. L.J. 7 (1982-83).

350.066.  Bond posting not required until permit application approved.
Text
All bonds required to be filed in accordance with KRS 350.060 and 350.064 shall not be required to be filed until the applicant for the permit has been notified in writing by the cabinet that the application for the permit has been approved, with the exception of the bond.
History
History. 
Enact. Acts 1982, ch. 55, § 1, effective March 9, 1982.
Annotations
NOTES TO DECISIONS
1.Forfeiture of Bond.
 The applicant’s failure to disclose, in the permit application, a previous association with a company that had been declared in default did not require forfeiture of the bond required by subsection (11) of KRS 350.060, as no bond is required to be posted until the permit is approved. Natural Resources & Environmental Protection Cabinet v. Integrity Ins. Co., 759 S.W.2d 67, 1988 Ky. LEXIS 67 (Ky. 1988), aff'd on other grounds, Integrity Ins. Co. v. Natural Resources & Envtl. Protection Cabinet, 1988 Ky. App. LEXIS 45 (Ky. Ct. App. Mar. 4, 1988).

350.068.  Cancellation of surety.
Text
A surety upon receipt of a copy of a notice of noncompliance for failure to maintain contemporaneous reclamation issued to its insured, may notify the insured by certified mail, return receipt requested, that surety on any area disturbed after thirty (30) days from the effective date of the surety’s notice may be refused unless the violation is abated. A copy of such notice shall be sent by certified mail, return receipt requested, to the cabinet, and shall become effective upon approval by the cabinet. Within thirty (30) days of receipt of a notice of cancellation, the cabinet shall either accept a suitable substitute bond for the canceled area or shall amend the permit to delete the unbonded acreage or shall revoke the permit for lack of a bond. Proof of the abatement shall be documented by notice to the surety from the cabinet. Nothing contained herein shall be construed to relieve the surety of its liability for areas disturbed within the thirty (30) day notice period. The surety shall remain obligated for the full extent of the bond for reclamation of all areas disturbed prior to the cabinet’s approval of the cancellation.
History
History. 
Enact. Acts 1984, ch. 281, § 1, effective July 13, 1984.

350.069.  Stringency of regulations.
Text
To make the state program no more stringent than the federal program, effective October 1, 1984, the cabinet shall, within thirty (30) days of publication of final rulemaking in the Federal Register, promulgate those regulations that are consistent with and no less effective than the federal regulations promulgated pursuant to Public Law 95-87, the Surface Mining Control and Reclamation Act of 1977 and by having such regulations in full force and effect within sixty (60) days thereafter unless a public hearing is requested. In the event a public hearing is held, the regulations shall be implemented within thirty (30) days after the hearing.
History
History. 
Enact. Acts 1984, ch. 190, § 1, effective July 13, 1984.
Annotations
Compiler’s Notes.
 The Surface Mining Control and Reclamation Act of 1977, referred to herein, is compiled as 30 USCS §§ 1201 — 1328.
NOTES TO DECISIONS
1.Permit Issuance Upheld.
 In limiting NEPA environmental analysis to health effects closely related to discharge of dredged or fill material into jurisdictional waters, finding no significant impact, and issuing surface mining permit, U.S. Army Corps of Engineers did not act arbitrarily and capriciously; Kentucky’s surface mining permitting program tracks federal requirements, and mitigation plan provisions requiring improvement of other streams were rationally designed. Kentuckians for the Commonwealth v. United States Army Corps of Eng'rs, 746 F.3d 698, 2014 FED App. 0046P, 2014 U.S. App. LEXIS 4267 (6th Cir. Ky. 2014).
Research References and Practice Aids
Northern Kentucky Law Review.
Greenwell, On the Constitutionality of Kentucky’s Mineral Deed Act, 13 N. Ky. L. Rev. 219 (1986).

350.070.  Permit revisions.
Text
(1) Any extensions of the area covered by the permit, except incidental boundary revisions, shall be made by application for another permit or an amendment to the permit.
(2) For an amendment, the permittee shall file an application, map, and revised reclamation plan in the same form and with the same content as required for an original application under this chapter. He or she shall pay a basic fee set by regulation and bearing a reasonable relationship to the cost of processing the permit application, not to exceed one thousand seven hundred fifty dollars ($1,750), plus a fee set by regulation, not to exceed seventy-five dollars ($75), for each acre or fraction of an acre for the increase requested. He or she shall file with the cabinet a supplemental bond in the amount to be determined under the provisions of KRS 350.060(11) for each acre or fraction of an acre of the increase approved. This application shall be subject to all of the same requirements as an original application, including, but not limited to, the same public notice, review, and issuance or denial provisions.
(3) If the cabinet approves a reduction in the acreage covered by the permit, it shall release the bond for each acre reduced, but the bond shall not be reduced below ten thousand dollars ($10,000). If the cabinet approves a reduction in acreage, it shall transfer the acreage fee for each acre reduced to acreage fees for subsequent permit applications by the permittee.
(4) The cabinet shall promulgate regulations specifying the permit application information requirements and procedures, including notice and hearing, which shall apply depending on the scale or extent of a permit revision. Any revision which proposes significant alterations in the reclamation plan shall be subject to the notice and hearing requirements as set forth in the regulations of the cabinet. The applicant for a revision shall pay a basic fee set by regulation, not to exceed seven hundred fifty dollars ($750) for a minor revision and one thousand seven hundred fifty dollars ($1,750) for a major revision, plus a fee set by regulation not to exceed seventy-five dollars ($75), for each acre or fraction of an acre included in an incidental boundary revision.
(5) Incidental boundary revisions shall be deemed minor revisions if they:
 	(a) Do not exceed ten percent (10%) of the initial permit acreage;
 	(b) Are contiguous with the permit acreage;
 	(c) Are within the same watershed as the initial permit acreage;
 	(d) Are required for an orderly continuation of the mining operation;
 	(e) Cover the same coal seam or seams as in the permit;
 	(f) Would only involve lands for which the hydrologic and geologic data and the probable hydrologic consequences analysis contained in the permit are applicable to the proposed incidental boundary revision;
 	(g) Would not involve properties designated as unsuitable for mining, or any properties eligible for listing on the National Register of Historic Places;
 	(h) Would not involve any of the special categories of mining listed in 30 C.F.R. Part 785 including, but not limited to, prime farmland and coal preparation plants, unless the approved permit already includes the relevant category;
 	(i) Would not constitute a change in the method of mining; and
 	(j) Would be reclaimed in conformity with the initial reclamation plan.
(6) For the purpose of this section, the maximum acreage allowed to be added by an incidental boundary revision shall be as follows:
 	(a) Surface operations shall be allowed up to twenty (20) acres;
 	(b) Surface disturbances of underground mines including, but not limited to, face-up areas and haul roads, shall be allowed up to twenty (20) acres; and
 	(c) The cumulative acreage added by successive revisions shall not exceed the above limitations.
History
HISTORY: 
Enact. Acts 1954, ch. 8, § 7; 1962, ch. 105, § 5; 1966, ch. 4, § 11; 1972, ch. 270, § 4; 1974, ch. 69, § 2; 1974, ch. 74, Art. III, § 13(7); 1978, ch. 330, § 24, effective May 3, 1978; 1978, ch. 332, § 5, effective June 17, 1978; 1980, ch. 62, § 7; 1990, ch. 210, § 2, effective July 13, 1990; 1990, ch. 232, § 1, effective July 13, 1990; 1990, ch. 308, § 1, effective July 13, 1990; 1992, ch. 429, § 8, effective July 14, 1992; 1994, ch. 301, § 1, effective July 15, 1994; 2010, ch. 103, § 2, effective April 8, 2010; 2018 ch. 85, § 4, effective July 14, 2018.
Annotations
Compiler’s Notes.
 For effective date of 1980 amendment to this section, see Compiler’s Notes following KRS 350.010.
Research References and Practice Aids
Kentucky Law Journal.
Schneider, Strip Mining in Kentucky, 59 Ky. L.J. 652 (1971).

350.075.  Special permits for remining of previously affected areas — Administrative regulations.
Text
(1) In order to bring about a more desirable land use or promote the public interest and the environment, the cabinet may, at its discretion, issue special permits for the remining of previously affected areas, including but not limited to, secondary coal recovery operations, such as coal extraction from coal refuse piles and coal recovery from slurry ponds. Such permits may provide for alternate requirements for revegetation, topsoil, bonding, premining data collection requirements, water quality requirements where there are pre-existing pollutional discharges resulting from previous mining, and other provisions which may encourage remining and secondary coal recovery.
(2) The cabinet is hereby authorized to promulgate administrative regulations as necessary in order to implement the provisions of this section.
History
History. 
Enact. Acts 1986, ch. 266, § 1, effective July 15, 1986; 2006, ch. 37, § 2, effective July 12, 2006.

350.080.  Procedure for obtaining approval of other mining operations — Deferral of reclamation.
Text
A permittee may conduct other mining operations from premises covered by a strip mining permit with approval of the cabinet, subject to the provisions of KRS Chapters 351 and 352. In applying to the cabinet for the approval, he shall furnish the cabinet with a revised copy of the map of the area on which his permit was based on which he shall designate other mining locations, the location of outside haulageways, and other parts of the area necessary to the conduct of other mining operations. The cabinet may authorize the permittee to defer the reclamation of the area covered by the operations during such time as other bona fide mining operations are carried out. The bond covering that area shall remain in effect until reclamation of it has been completed by the permittee under a plan approved by the cabinet.
History
History. 
Enact. Acts 1954, ch. 8, § 8; 1972 (1st Ex. Sess.), ch. 3, § 66; 1992, ch. 429, § 9, effective July 14, 1992.

350.085.  Denial of permits and operations — Deletion of land areas.
Text
(1) No application for a permit and no operation shall be approved or allowed by the cabinet if there is found on the basis of the information set forth in the application that the requirements of this chapter or administrative regulations will not be observed or that there is not probable cause to believe that the proposed method of operation, backfilling, grading, or reclamation of the affected area can be carried out consistent with the purpose of this chapter.
(2) If the cabinet finds that the overburden on any part of the area of land described in the application for a permit is such that experience in the Commonwealth with a similar type of operation upon land with similar overburden shows that substantial deposition of sediment in stream beds, landslides, or acid water pollution cannot feasibly be prevented, the cabinet may delete the part of the land described in the application upon which that overburden exists.
(3) Subject to valid existing rights, no surface coal mining operations except those which existed on or before August 4, 1977, shall be permitted within three hundred (300) feet from any occupied dwelling unless waived by the owner, nor within three hundred (300) feet of any public building, school, church, community, or institutional building, public park, or within one hundred (100) feet of a cemetery. The cabinet shall not issue a permit if it finds that the operation will constitute a hazard to or do physical damage to a dwelling house, public building, school, church, cemetery, commercial or institutional building, public road, stream, lake, or other public property. The cabinet shall delete the areas from the permit application or operation.
(4) Subject to valid existing rights, no surface coal mining operations except those which existed on or before August 4, 1977, shall be permitted within one hundred (100) feet of the outside right-of-way line of any public road, except where mine access roads or haulage roads join the right-of-way line. The cabinet shall permit the roads to be relocated or the area affected to lie within one hundred (100) feet of the road if, after public notice and opportunity for public hearing in the locality, a written finding is made that the interest of the public and the affected land owner will be protected, and shall not approve the application for a permit where the surface coal mining operation will adversely affect a wild river established pursuant to KRS Chapter 146, a state park or place listed on the National Register of Historic Places unless adequate screening and other measures as approved by the cabinet are incorporated into the permit application.
(5) Subject to valid existing rights, no surface coal mining operations except those which existed on August 4, 1977, shall be permitted on any privately owned lands within the boundaries of units of the National Park System, the National Wildlife Refuge Systems, the National System of Trails, the National Wilderness Preservation System, the Wild and Scenic Rivers System, including study rivers designated under Section 5(a) of the Wild and Scenic Rivers Act and national recreation areas designated by Act of Congress.
(6) If based on the information provided pursuant to KRS 350.060(3)(h) and other relevant information, the cabinet finds that any surface coal mining and reclamation operation owned or controlled by the applicant is currently in violation of this chapter or other requirements listed pursuant to KRS 350.060(3)(h), the cabinet shall not issue the permit or permit renewal until the applicant submits proof satisfactory to the cabinet that the violation has been corrected or is in the process of being corrected. It shall be grounds to deny a permit or permit renewal if the cabinet, based on any information available to it and after a hearing, makes a finding that the applicant, or the operator specified in the application has demonstrated a pattern of willful violations pursuant to KRS 350.130(3).
(7) The prohibition of subsection (6) of this section shall not apply to a permit applicant with a violation resulting from an unanticipated event or condition at a surface coal mining operation on lands eligible for and under a permit for remining held by the applicant. As used in this subsection, the term “violation” has the same meaning as the term has under subsection (6). After September 30, 2004, the period of authority of this subsection shall be coincident with the period of authority of sec. 510(e) of Pub. L. No. 95-87, the “Surface Mining Control and Reclamation Act of 1977,” as amended, 30 U.S.C. sec. 1260(e).
History
History. 
Enact. Acts 1966, ch. 4, § 10; 1972 (1st Ex. Sess.), ch. 3, § 67; 1974, ch. 69, § 3; 1974, ch. 74, Art. III, § 13(7); 1978, ch. 330, § 16, effective May 3, 1978; 1980, ch. 62, § 8; 1990, ch. 210, § 3, effective July 13, 1990; 1994, ch. 172, § 2, effective July 15, 1994; 2005, ch. 114, § 1, effective March 18, 2005.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendment to this section, see Compiler’s Notes following KRS 350.010.
 Section 5(a) of the Wild and Scenic Rivers Act, referred to herein, is compiled as 16 USCS § 1276.
NOTES TO DECISIONS
1. Authority of Cabinet.
2. Due Process.
3. Environmental Protection.
4. Waiver.
5. Hearing.
1.Authority of Cabinet.
 The department (now cabinet) can neither add to the requirements established by the legislature for the issuance of a permit nor can it exercise authority not vested in it. Department for Natural Resources & Environmental Protection v. Stearns Coal & Lumber Co., 563 S.W.2d 471, 1978 Ky. LEXIS 338 (Ky. 1978).
 Kentucky Energy and Environment Cabinet (Cabinet) properly denied a coal company’s application to renew the company’s coal mining permit because (1) a bona fide property dispute that the Cabinet could not adjudicate existed over the company’s right of entry to the subject land, due to the expiration of the company’s lease pursuant to a prior judgment, and (2) the Cabinet had no legal authority to adjudicate the property dispute, which could only be adjudicated by the court which issued the prior judgment. Ky. S. Coal Corp. v. Ky. Energy & Env't Cabinet Formerly the Envtl. & Pub. Prot. Cabinet, 396 S.W.3d 804, 2013 Ky. LEXIS 86 (Ky. 2013).
2.Due Process.
 Where the denial of a coal company’s application for a strip mine permit is arbitrary and cannot stand as a valid exercise of the police power, the denial of the permit takes the property of the company without compensation and is a violation of both the Federal and State Constitutions. Department for Natural Resources & Environmental Protection v. Stearns Coal & Lumber Co., 563 S.W.2d 471, 1978 Ky. LEXIS 338 (Ky. 1978).
3.Environmental Protection.
 Any action taken pursuant to the strip mining legislation must stand as an environmental conservation measure. Department for Natural Resources & Environmental Protection v. Stearns Coal & Lumber Co., 563 S.W.2d 471, 1978 Ky. LEXIS 338 (Ky. 1978).
4.Waiver.
 The waiver of a nonoccupant/co-owner of a dwelling is not sufficient as a matter of law to satisfy subsection (3) of this section. Smith v. Natural Resources & Environmental Protection Cabinet, 712 S.W.2d 951, 1986 Ky. App. LEXIS 1113 (Ky. Ct. App. 1986).
 The waiver required by subsection (3) of this section is intended to protect the person who will be most affected by the surface mining; this will usually be the owner. Smith v. Natural Resources & Environmental Protection Cabinet, 712 S.W.2d 951, 1986 Ky. App. LEXIS 1113 (Ky. Ct. App. 1986).
5.Hearing.
 Where the occupant/co-owner sought an administrative hearing to determine whether the nonoccupant/co-owner could execute a waiver sufficient under subsection (3) of this section, the request for an administrative hearing was not a question of adjudicating property rights, but a question of adequate compliance with a statutory provision; therefore, the Natural Resources and Environmental Protection Cabinet erred in denying a formal administrative hearing. Smith v. Natural Resources & Environmental Protection Cabinet, 712 S.W.2d 951, 1986 Ky. App. LEXIS 1113 (Ky. Ct. App. 1986).
Cited:
 Black Energy Mining, Inc. v. Natural Resources & Environmental Protection Cabinet, 767 S.W.2d 334, 1989 Ky. App. LEXIS 2 (Ky. Ct. App. 1989).
Opinions of Attorney General.
 The burden of establishing that the proposed operation will in fact be so conducted as not to offend the proscriptions and purposes expressly set forth in KRS 350.020 and this section is upon the operator who applies for a permit. OAG 70-563.
 The Department (now Cabinet) may deny, withhold, suspend or modify a permit, including the deletion of the offending portions of land, where the operation falls within the contemplation of this chapter. OAG 70-563.
 The Department (now Cabinet) shall not issue a permit where the “experience in the Commonwealth with a similar type of operation upon land with similar overburden” demonstrates that landslides, water pollution and deposition of sediment will occur regardless of whether applicants comply with the specific provision of this chapter and the Department’s (now Cabinet’s) regulations. OAG 70-563.
 The granting of permits in the first instance does not prevent the state from revoking those permits if it is determined subsequently that the permits were improvidently granted. OAG 70-563.
 This section applies to the control of the utilization of overloaded or oversized coal trucks in the movement of applicants’ coal on the public highways. OAG 70-563.
 Robinson Forest must be considered as public property within the terms of this section prohibiting strip mining within 100 feet of the property. OAG 71-406.
 The Department (now Cabinet) may, upon proper consideration and review of the application, including consideration of the possible adverse effect on Robinson Forest, issue a permit which would allow the operator on the property adjoining Robinson Forest to auger coal up to 25 feet from the property line of Robinson Forest so long as the operator does not destroy any part of the surface within 100 feet of the boundary of this public property. OAG 73-249.
 Before a permit to strip mine is issued or denied the Department for Natural Resources and Environmental Protection (now Natural Resources and Environmental Protection Cabinet) must make a determination as to whether or not the quality of the environment will be degraded or altered, all other provisions of KRS 350.060 and this section must be met and consideration should be given to whether proper reclamation practices can be utilized. OAG 74-502.
 The Department for Natural Resources and Environmental Protection (now Natural Resources and Environmental Protection Cabinet) may not withhold issuance of a surface mining permit, which meets the statutory criteria, pending receipt of certification that the mining use will comply with local planning and zoning ordinances, but the issuance of the permit in no way authorizes the holder to violate such ordinances or any other law or requirement imposed by any governmental authority. OAG 75-556.
Research References and Practice Aids
Kentucky Law Journal.
Notes, Energy v. Environment: Who Wins in the Race for Coal in Kentucky, 64 Ky. L.J. 641 (1975-76).
Randall and Pagoulatos, Surface Mining and Environmental Quality: An Economic Perspective, 64 Ky. L.J. 549 (1975-76).
Bratt, Surface Mining in Kentucky, 71 Ky. L.J. 7 (1982-83).

350.090.  Method of operation, grading, backfilling, and reclamation plans — Funding from reclamation development fund — Waste materials in permit area only — Exclusions.
Text
(1) Under the provisions of this chapter and administrative regulations adopted by the cabinet, a permittee shall prepare and the permittee or operator shall carry out a method of operation, plan of grading and backfilling, and a reclamation plan for the area of land affected by his operation. The reclamation plan shall include a requirement to permanently remove all electrical distribution installations on the surface owned by the permittee, including poles, wires, attachments, and other appurtenances related to the delivery of electric service in the permit area, except where:
 	(a) The electrical distribution installations are being used or will be used by a local distribution entity to provide electrical service to persons other than the permittee at the permit area; or
 	(b) The cabinet specifically has approved the retention of the electrical distribution installations to facilitate the approved post-mining land use for the permit in the reclamation plan.
(2) In developing a method of operation, and the plans of backfilling, grading, removing electric distribution poles and wires, and reclamation, all measures shall be taken to eliminate potential hazards from electrical distribution poles and wires to low-flying aircraft and damages to members of the public and their real and personal property, public roads, streams, and all other public property from soil erosion, rolling stones and overburden, water pollution, and hazards dangerous to life and property. The permit application containing the required plans and other information as required shall be submitted to the cabinet, and the cabinet shall notify the applicant by certified mail, return receipt requested, within sixty-five (65) cumulative working days after receipt of a complete application whether the permit application is acceptable. If applicable notice, hearing, and conference procedures prevent a decision from being issued within the sixty-five (65) cumulative working day period, the cabinet shall have additional reasonable time to issue its decision, not to exceed twenty (20) days from the completion of the notice, hearing, and conference procedures. If the permit application is not acceptable, the cabinet shall set forth the reasons for which the application or plans are not acceptable and it may propose modifications, delete areas, or reject the entire application. If the applicant disagrees with the decision of the cabinet, he or she may, by written notice, request a hearing conducted by the cabinet in the manner provided by KRS 350.0305. The cabinet shall notify the applicant by certified mail, return receipt requested, within twenty (20) days after the hearing of its decision. Any person aggrieved by a final order of the cabinet may appeal through the courts as set forth in KRS 350.0305.
(3) If the permittee desires to seek funds from the reclamation development fund to develop an economic development unit during reclamation, the permittee shall submit, along with the reclamation plan, a reclamation development plan outlining the reclamation development project and showing how it will conform with the reclamation standards of this chapter.
(4) No permittee, operator, or person shall throw, dump, pile, or permit the dumping, piling, or throwing, or otherwise placing any overburden, stones, rocks, coal, particles of coal, earth, soil, dirt, debris, trees, wood, logs, or any other materials or substances of any kind or nature beyond or outside of the area of land which is under permit and for which bond has been posted under KRS 350.060 or place these materials in such a way that normal erosion or slides brought about by natural physical causes will permit the materials to go beyond or outside of the area of land which is under permit and for which bond has been posted under KRS 350.060.
(5) The provisions of subsections (1) and (2) of this section pertaining to the removal of electric installations from the permit area shall not apply to electrical transmission lines, poles, wires, attachments, or other appurtenances related to electrical transmission.
History
History. 
Enact. Acts 1954, ch. 8, § 9; 1960, ch. 143, § 5; 1964, ch. 61, § 4; 1966, ch. 4, § 12; 1972 (1st Ex. Sess.), ch. 3, § 68; 1974, ch. 74, Art. III, § 13(7); 1974, ch. 315, § 74; 1976, ch. 341, § 1; 1978, ch. 330, § 17, effective May 3, 1978; 1980, ch. 62, § 9; 1980, ch. 114, § 98, effective July 15, 1980; 1984, ch. 145, § 6, effective March 28, 1984; 1988, ch. 383, § 19, effective July 15, 1988; 1990, ch. 206, § 1, effective July 13, 1990; 1992, ch. 304, § 4, effective July 14, 1992; 1992, ch. 429, § 10, effective July 14, 1992; 2006, ch. 37, § 3, effective July 12, 2006; 2014, ch. 140, § 1, effective July 15, 2014.
Annotations
Compiler’s Notes.
 For effective date of amendment by Acts 1980, ch. 62, see Compiler’s Notes following KRS 350.010.
Legislative Research Commission Notes.
 
(7/15/2014). In codification, the Reviser of Statutes has corrected the misplacement of some of the language added to subsection (2) of this statute from the way it appeared in 2014 Ky. Acts ch. 140, sec. 1, under the authority of KRS 7.136(1)(h). Neither the added language nor the meaning was changed.
 
(7/14/92). This section was amended by two 1992 Acts. Where those Acts are not in conflict, they have been compiled together. Where a conflict exists, the Act which was last enacted by the General Assembly prevails, pursuant to KRS 446.250.
NOTES TO DECISIONS
1. Constitutionality.
2. Reclamation Plan.
1.Constitutionality.
 This section, 405 KAR 18:140 section 1(1), 405 KAR 1:010(64), and KRS 350.028, by prohibiting the unregulated disposal of earth materials separated from coal at coal washing facility, were not constitutionally overbroad as prohibiting a substantial amount of constitutionally protected conduct; concerns relating to surface coal mining and its byproducts are not limited to the effects of pollution-producing materials. Natural Resources & Envtl. Protection Cabinet v. Kentucky Harlan Coal Co., 870 S.W.2d 421, 1993 Ky. App. LEXIS 82 (Ky. Ct. App. 1993).
2.Reclamation Plan.
 The permanent mandatory injunction to force subdivision developers to undertake reclamation was not void for vagueness, where a prior agreed order, signed by the parties, set out the initial steps to be taken to obtain approval by the Cabinet for Natural Resources and Environmental Protection of a reclamation plan, and the regulations themselves outlined steps to be taken to reclaim the land. Payne v. Commonwealth, Natural Resources & Environmental Protection Cabinet, 746 S.W.2d 90, 1988 Ky. App. LEXIS 29 (Ky. Ct. App. 1988).
Cited:
 Natural Resources & Envtl. Protection Cabinet v. Whitley Dev. Corp., 940 S.W.2d 904, 1997 Ky. App. LEXIS 26 (Ky. Ct. App. 1997).
Research References and Practice Aids
Kentucky Law Journal.
Notes, Energy v. Environment: Who Wins in the Race for Coal in Kentucky, 64 Ky. L.J. 641 (1975-76).

350.093.  Time and distance limits on reclamation efforts — Deferments — Drift or other underground mining — Variances — Release of bond.
Text
(1) As determined by administrative regulations of the cabinet, time and distance limits shall be established requiring backfilling, grading, and planting to be kept current, so that all reclamation efforts proceed in an environmentally sound manner and as contemporaneously as practicable under regulations promulgated by the cabinet. All backfilling and grading shall be completed before necessary equipment is moved from the operation; except that the cabinet may for good cause approve the moving of equipment before all backfilling and grading is completed.

(2) (a) The cabinet may allow a permittee to defer the time criteria of contemporaneous reclamation requirements on specified areas if the permittee can demonstrate that the deferment is necessary to address at least one (1) of the following:
 		1. Adverse condition including weather, labor, and other conditions clearly beyond the permittee’s control;
 		2. Other bona fide mining operations carried out on a strip mined area, pursuant to KRS 350.080; or
 		3. Coal marketing problems.
 	(b) Application for a deferment pursuant to this section shall be in the form prescribed by the cabinet. The applicant shall have the burden of establishing the need for the deferment. The applicant for the deferment shall demonstrate that reclamation on the site is contemporaneous as of the date of the request for deferment and that distance requirements for contemporaneous reclamation will be met during the period of the deferment. Approval of the deferment request shall be made in writing. The approval shall state that the deferment is justified and that no environmental damage will occur during the period of deferment. Reclamation deferments may be approved for a period reasonably related to the specified conditions justifying the deferment, but the aggregate deferral period shall not exceed thirty (30) months. The deferral shall not extend beyond the expiration date of the permit. The cabinet shall periodically reexamine and update the amount of the bond on the permit area so that the amount of the bond is sufficient to assure completion of reclamation if the work had to be performed by the cabinet in the event of forfeiture.
(3) If the permittee or operator desires to conduct drift mining or other underground mining upon the premises or use the openings for haulageways or other lawful purposes, the permittee or operator may designate locations to be used for purposes at which places it will not be necessary to backfill until the drift or other underground mining or other use is completed, during which time the bond on file for that portion of the operation shall not be released. That portion of the locations shall be described and designated on the map attached thereto. If the permittee or operator wishes to combine surface operations with underground mining operations to assure maximum practical recovery of coal resources, the cabinet may grant a variance, pursuant to regulations promulgated by the cabinet, for specific areas within the reclamation plan from the requirement that reclamation efforts proceed pursuant to subsection (1) of this section so as to permit underground mining operations prior to reclamation.
(4) The cabinet may release in whole or in part the reclamation bond or deposit for a particular operation if the cabinet is satisfied that the reclamation covered by the bond or deposit or portion thereof has been accomplished as required by this chapter. These bond releases shall be made in accordance with the following schedule:
 	(a) When the permittee completes the backfilling, regrading, and drainage control of a bonded area in accordance with his approved reclamation plan, the release of sixty percent (60%) of the bond or collateral for the applicable permit area.
 	(b) After revegetation has been established on the regraded mined lands in accordance with the approved reclamation plan, additional bond or collateral for the applicable permit shall be released. When determining the amount of bond to be released after successful revegetation has been established, the cabinet shall retain that amount of the bond for the revegetated area which would be sufficient for a third party to cover the cost of reestablishing revegetation; this amount shall be retained for the period specified for permittee responsibility for reestablishing revegetation. No part of the bond or deposit shall be released under this subsection as long as the lands to which the release would be applicable are contributing suspended solids to streamflow or runoff outside the permit area in excess of requirements set by this chapter or until soil productivity for prime farm lands has returned to levels of yield equivalent to those of unmined land of the same soil type in the surrounding area under equivalent management practices as determined from soil surveys that may be required to be included in the permit application. If a sedimentation pond is to be retained as a permanent impoundment, the portion of bond may be released under this subsection so long as provisions for sound future maintenance by the permittee or the landowner have been made with the cabinet.
 	(c) When the permittee has completed successfully all surface coal mining and reclamation activities, the release of the remaining portion of the bond, or collateral, but not before the expiration of the period specified for permittee responsibility. No bond shall be fully released until all reclamation requirements of this chapter are fully met.
(5) Upon satisfying the requirements of subsections (4)(a), (b), or (c) of this section, the permittee may file, or the cabinet shall initiate, an application for total or partial bond release.
 	(a) A permittee shall have the right to begin public advertisement of its request for bond release at the time it files its request for the release. The cabinet may undertake, at permittee expense, public advertisement of any cabinet initiated bond release. If the cabinet initiates a bond release pursuant to this subsection but chooses not to advertise the release pursuant to this section, and the permittee does not advertise the request for the release within the time schedules established by this subsection, the bond release application shall be denied. All public advertisements of bond release applications, whether authorized by the permittee or the cabinet, shall begin within sixty (60) days after either the filing of a bond release request by the permittee or the initiation of a bond release by the cabinet. Public advertisement shall occur at least once a week for four (4) successive weeks in a newspaper of general circulation in the locality of the surface coal mining operation.
 	(b) The public advertisement required by this subsection shall include: the permit number and permit approval date, notification of the precise location of the land affected, the number of acres, the type and amount of the bond filed and the portion sought to be released, the type and appropriate dates of reclamation work performed, a description of the results achieved as they relate to the operator’s approved reclamation plan, and the name and address of the cabinet to which written comments, objections, or requests for public hearings and informal conferences on the specific bond release may be submitted. Proof of advertisement shall be placed with the bond release application within thirty (30) days after the advertisement.
 	(c) Within thirty (30) days of filing of any bond release request, the permittee shall submit copies of letters which it has sent to adjoining property owners, local governmental bodies, planning agencies, sewage and water treatment authorities, and water companies in the locality in which the surface coal mining and reclamation operation took place, notifying them of the intention to seek release from the bond. For bond releases initiated by the cabinet, the cabinet shall undertake the notification requirements set forth in this subsection.
 	(d) Upon the filing of an application for bond release by a permittee, or the initiation of the release by the cabinet, the cabinet shall notify, within thirty (30) days of the filing or initiation, the municipality where the surface coal mining operation is located, pursuant to regulations promulgated by the cabinet.
(6) Upon the filing of any partial or total bond release request by a permittee, the cabinet shall within thirty (30) days conduct an inspection and evaluation of the reclamation work involved. The evaluation shall consider, among other things, the degree of difficulty to complete any remaining reclamation, whether pollution of surface or subsurface water is occurring, the probability of continuance of future occurrence of the pollution, and the estimated cost of abating the pollution.
(7) The cabinet shall notify the permittee in writing of its decision to release or not to release all or part of the performance bond or deposit within five (5) days following receipt of proof of public advertisement as required in subsection (5)(b), or the end of the thirty (30) day public comment period, whichever is later, if no public hearing is held pursuant to subsection (10) of this section; and if there has been a public hearing held pursuant to subsection (10) of this section, within thirty (30) days thereafter.
(8) If the cabinet disapproves the application for release of the bond or portion thereof, the cabinet shall notify the permittee, in writing, stating the reasons for disapproval and recommending corrective actions necessary to serve the release and allowing opportunity for a public hearing. The cabinet shall not disapprove an application for release of a surety bond or a bond secured by a letter of credit as provided for under subsection (4)(a) or (b) of this section or under the partial release provisions applicable to an interim permit, or take any action to forfeit the surety bond, or bond secured by letter of credit, solely upon the permittee’s failure to pay penalties or fines, if applicable reclamation requirements for the requested release have been fully met. The cabinet shall not continue to hold under the interim or permanent program remaining surety bond proceeds or the remaining bond secured by a letter of credit where a forfeiture has occurred solely as a result of a failure to pay penalties or fines, if the reclamation requirements of this chapter have been fully met.
(9) The bond liability of the permittee shall include only those actions which the permittee is obliged to take under the permit, including completion of the reclamation plan.
(10) Any person having a valid legal interest which might be adversely affected by release of the bond, and the responsible officer or head of any governmental agency so designated by cabinet regulations, shall have the right to file written objections to the proposed bond release with the cabinet, and to request a hearing in accordance with procedural regulations promulgated by the cabinet.
History
History. 
Enact. Acts 1966, ch. 4, § 8; 1972 (1st Ex. Sess.), ch. 3, § 69; 1974, ch. 69, § 4; 1974, ch. 74, Art. III, § 13(7); 1974, ch. 399, § 1; 1976, ch. 341, § 2; 1978, ch. 33, § 18, effective May 3, 1978; 1980, ch. 62, § 10, effective March 21, 1980; 1982, ch. 283, § 5, effective April 2, 1982; 1984, ch. 145, § 3, effective March 28, 1984; 1988, ch. 209, § 1, effective July 15, 1988; 1988, ch. 294, § 2, effective July 15, 1988; 1990, ch. 210, § 4, effective July 13, 1990; 1992, ch. 429, § 11, effective July 14, 1992; 2006, ch. 37, § 4, effective July 12, 2006.
Annotations
Compiler’s Notes.
 For effective date of amendment by Acts 1980, ch. 62, see Compiler’s Notes following KRS 350.010. For effective date of amendment by Acts 1982, ch. 62, see Compiler’s Notes following KRS 350.010.
Research References and Practice Aids
Kentucky Law Journal.
Schneider, Strip Mining in Kentucky, 59 Ky. L.J. 652 (1971).
Notes, Energy v. Environment: Who Wins in the Race for Coal in Kentucky, 64 Ky. L.J. 641 (1975-76).
Randall and Pagoulatos, Surface Mining and Environmental Quality: An Economic Perspective, 64 Ky. L.J. 549 (1975-76).

350.095.  Responsibility for successful revegetation — Cabinet administrative regulations.
Text
(1) The permittee shall assume responsibility for successful revegetation as required in KRS 350.435 for a period of five (5) full years after the last year in which augmented seeding, fertilizing, irrigation, or other work occurs. The cabinet shall promulgate administrative regulations which shall include provisions to assure compliance with KRS 350.435, 350.093, and other applicable provisions. The cabinet may by administrative regulation set forth different requirements when it approves a long-term, intensive, agricultural postmining land use as part of the mining and reclamation plan.
(2) On lands eligible for remining, the permittee shall assume the responsibility for successful revegetation for a period of two (2) full years after the last year in which augmented seeding, fertilizing, irrigation, or other work occurs in order to assure compliance with the applicable standards. After September 30, 2004, the period of authority of this subsection shall be coincident with the period of authority of sec. 515(b)(20)(B) of Pub. L. No. 95-87, the “Surface Mining Control and Reclamation Act of 1977,” as amended, 30 U.S.C. sec. 1265(b)(20)(B).
History
History. 
Enact. Acts 1966, ch. 4, § 9; 1972 (1st Ex. Sess.), ch. 3, § 70; 1974, ch. 74, Art. III, § 13(7); 1978, ch. 330, § 19, effective May 3, 1978; 1980, ch. 62, § 11; 1992, ch. 429, § 12, effective July 14, 1992; 1994, ch. 172, § 3, effective July 15, 1994; 2005, ch. 114, § 2, effective March 18, 2005.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendment to this section, see Compiler’s Notes following KRS 350.010.

350.097.  Protection and location of pollinator habitats on coal mine reclamation sites.
Text
The General Assembly finds that the reclamation of coal mine sites can benefit from pollinator habitat sites. These sites are an important conservation resource which will encourage and protect the habitat for pollinators like honeybees, bumble bees, and other bee species. The protection and location of pollinator sites situated on mine sites can increase the revegetation rates during the reclamation period which supports soil and hydrologic stability. Therefore, the General Assembly hereby directs the cabinet to develop a plan in conjunction with the Division of Conservation to encourage coal licensees to locate and protect pollinator sites on reclamation sites and to use high-value trees and shrubs to aid in pollen transfer.
History
History. 
Enact. Acts 2010, ch. 19, § 1, effective July 15, 2010.

350.100.  Time for commencement and completion of reclamation — Deferred planting.
Text
(1) It shall be the duty of a permittee and operator to commence the reclamation of the area of land affected by the operation as contemporaneously as practicable after the beginning of operations on that area in accordance with plans previously approved by the cabinet. The grading, backfilling, and water management practices that are approved in the plans shall be kept current with the operation as defined by regulations of the cabinet and no permit renewal or revision shall be issued, if, under the regulations of the cabinet, these practices are not current;
(2) If an investigation indicates that planting so as to provide vegetative cover of an area of land affected by surface coal mining may not be successful, consistent with subsection (1), the cabinet may authorize the permittee or person to defer the planting until the soil and/or weather has become suitable for that purpose.
History
History. 
Enact. Acts 1954, ch. 8, § 10; 1962, ch. 105, § 6; 1964, ch. 61, § 5; 1966, ch. 4, § 15; 1972 (1st Ex. Sess.), ch. 3, § 71; 1974, ch. 74, Art. III, § 13(7); 1980, ch. 62, § 12; 1992, ch. 429, § 13, effective July 14, 1992.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendment to this section, see Compiler’s Notes following KRS 350.010.
Opinions of Attorney General.
 Extensions of time beyond the 12-month limit or extensions of time for the operations required to be kept current would be violations of this section. OAG 70-563.
Research References and Practice Aids
Kentucky Law Journal.
Bratt, Surface Mining in Kentucky, 71 Ky. L.J. 7 (1982-83).

350.105.  Easement of necessity to conduct reclamation operations.
Text
(1) An easement of necessity for the completion of reclamation activities, created by this subsection, requires satisfaction of these circumstances:
 	(a) An entity has, by court order or approved plan of reorganization, become responsible for performance of reclamation under a surface coal mining and reclamation permit issued by the cabinet pursuant to KRS Chapter 350 prior to July 12, 2006;
 	(b) The entity obtained those permit rights and obligations in connection with a bankruptcy proceeding;
 	(c) The permit holder’s right to enter upon some portion or all of the property covered by such permit is derived from a leasehold interest in the property; and
 	(d) The lease authorizing the conducting of surface coal mining and reclamation operations was held by an entity other than the entity responsible for reclamation and has expired or was terminated prior to completion of reclamation operations for that leased property.
(2) Upon satisfaction of paragraphs (a) to (d) of subsection (1) of this section and all other obligations provided for in this section, the entity responsible for the performance of reclamation shall be deemed by operation of law to have an “easement of necessity to conduct reclamation operations” for such property as was under the expired or terminated lease. The easement of necessity to conduct reclamation operations shall exist for a period of time that is reasonably necessary for the entity responsible for the reclamation to complete any reclamation operations required by the permit and by KRS Chapter 350, but in no case shall the easement of necessity to conduct reclamation operations exist longer than eight (8) years from the date the easement is created pursuant to this section.
(3) In order to create the easement of necessity to conduct reclamation operations, the entity responsible for the performance of reclamation shall:
 	(a) Provide to the permitting agency, with a certified copy to the current surface owner, documentation to establish the satisfaction of the conditions imposed by this section and receive from the permitting agency a written determination that the permitted area for which the easement of necessity is requested falls within the conditions of this section; and
 	(b) Compensate the current surface owner with the fair rental value of the property for the reclamation period, including the extended liability period prior to the final bond release on the formerly leased property, as follows:
 		1. The entity responsible for the reclamation shall provide a written opinion by a qualified appraiser as to the fair rental value and the basis for the determination;
 		2. The surface owner and the entity responsible for the reclamation shall attempt to reach agreement as to the amount of the appropriate compensation; and
 		3. If no agreement is reached as to the amount of appropriate compensation within fifteen (15) days following receipt by the surface owner of the written offer of compensation from the entity responsible for reclamation and the appraisal report, the entity responsible for reclamation shall pay into an escrow account for the benefit of the current surface owner in a bank authorized to do business in the Commonwealth an amount equal to the written offer by the entity responsible for reclamation, which shall be not less than fifteen thousand dollars ($15,000) for the first three (3) years of the reclamation and liability period. The entity responsible for the reclamation shall provide the current owner with the location of the escrow account.
(4) After subsection (3)(b)3. of this section is satisfied, the entity responsible for reclamation shall have the immediate right of entry solely to perform reclamation as required by the permit and state law.
(5) If the surface owner believes the amount placed in escrow is insufficient compensation, the owner may bring an action in the Circuit Court in the county in which the property in question is located for a determination of the fair rental value of the property.
(6) Following the first payment, five thousand dollars ($5,000) or the appraised fair rental value, whichever is greater, shall be paid to the current surface owner for each year of reclamation and extended liability period until the final bond release and shall be paid on the first day of each subsequent year beginning with the fourth year.
(7) After July 15, 2008, no new easement of necessity to conduct reclamation operations created by this section shall be deemed to exist by operation of law, except for continuation of such easements that were created prior to July 15, 2008.
History
History. 
Enact. Acts 2006, ch. 58, § 1, effective July 12, 2006.

350.110.  Partial release of bond when planting deferred. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1954, ch. 8, § 11; 1962, ch. 105, § 8; 1966, ch. 4, § 17; 1974, ch. 69, § 5; 1974, ch. 74, Art. III, § 13(7); 1976, ch. 341, § 3; 1978, ch. 105, § 1, effective June 17, 1978; 1980, ch. 62, § 13) was repealed by Acts 1990, ch. 210, § 14, effective July 13, 1990.

350.113.  Planting report.
Text
(1) When the planting of a permit area is completed, the permittee shall file a planting report with the cabinet on a form to be prescribed and furnished by the cabinet, giving the following information:
 	(a) Identification of the operation;
 	(b) The type of planting or seeding, including mixtures and amounts;
 	(c) The date of planting or seeding;
 	(d) The area of land planted;
 	(e) Other relevant information, including whether the operator has utilized a pollinator colony, as the cabinet may require.
(2) All planting reports shall be certified.
(3) Inspection and evaluation for vegetative cover shall be made as soon as it is possible to determine if a satisfactory stand has been established. In no instance shall this vegetative cover check be made until just prior to or after the completion of the first growing season.
History
History. 
Enact. Acts 1966, ch. 4, § 16; 1974, ch. 74, Art. III, § 13(7); 1978, ch. 332, § 6, effective June 17, 1978; 1990, ch. 210, § 5, effective July 13, 1990; 1992, ch. 429, § 14, effective July 14, 1992; 2010, ch. 19, § 3, effective July 15, 2010.
Annotations
Research References and Practice Aids
Kentucky Law Journal.
Notes, Energy v. Environment: Who Wins in the Race for Coal in Kentucky, 64 Ky. L.J. 641 (1975-76).

350.117.  Ownership of trees, shrubs, and plants.
Text
All trees, shrubs, grasses, and legumes required by this chapter and regulations to be planted or seeded on the area of land affected shall become the property of the landowner, unless the permittee and the landowner agree otherwise.
History
History. 
Enact. Acts 1966, ch. 4, § 14; 1992, ch. 429, § 15, effective July 14, 1992.

350.120.  Report on expiration of permit — Contents.
Text
Within sixty (60) days after the date of expiration of a permit, the permittee shall file with the cabinet a report stating the exact number of acres of land affected by the operation, the extent of the reclamation already accomplished by him, and such other information as may be required by the rules and regulations of the cabinet. The report shall be accompanied by a copy of the map filed with the original application which shall show any revisions made necessary by results of the operation.
History
History. 
Enact. Acts 1954, ch. 8, § 12; 1962, ch. 105, § 9; 1964, ch. 61, § 6; 1966, ch. 4, § 18; 1992, ch. 429, § 16, effective July 14, 1992.

350.130.  Notice of noncompliance — Revocation of permit — Bond forfeiture — Ineligibility for future permits — Notice or order effective upon delivery.
Text
(1) When any of the requirements of this chapter or administrative regulations adopted pursuant thereto or the orders of the cabinet have not been complied with, the cabinet shall forthwith cause a notice of noncompliance to be issued upon the permittee, person, or operator. The cabinet shall set forth in its notice a reasonable time period but not more than ninety (90) days for the abatement of the violation. If any permittee, person, or operator has not abated the violation within the time prescribed in the notice of noncompliance, the secretary or other authorized personnel of the cabinet shall issue to the permittee, operator, or person an order for immediate compliance and cessation of any mining activities or operations which are contributing to the violation. The order shall require the permittee, person, or operator to abate the violation in the most expeditious manner possible. The secretary is authorized to promulgate reasonable administrative regulations for the implementation of this section. The notice or order shall be handed to the person in charge of the operation and the operator or person engaged in coal exploration operations or sent by certified mail, return receipt requested, addressed to the permanent address shown on the application for a permit; or by electronic mail to the address shown on the permit application or otherwise voluntarily provided to the cabinet by the permittee on a form prepared by the cabinet; or, if no address is shown on the application, then by certified or electronic mail to the address known to the cabinet. The notice of noncompliance or order for immediate compliance and cessation shall specify in what respects the permittee, person, or operator has failed to comply with this chapter or the regulations or orders of the cabinet and the remedial action required, the period of time established for abatement, and a reasonable description of the portion of the surface coal mining and reclamation operation to which the notice or order applies. If the permittee, person, or operator has not reached an agreement with the cabinet or has not complied with the requirements set forth in the notice of noncompliance or order for immediate compliance and cessation within time limits set therein, the permit may be revoked or the operation terminated, after an opportunity for a hearing, by order of the cabinet, and the performance bond, if any, shall then be forfeited to the cabinet, provided that failure to attend a hearing shall be excused for good cause shown. Any bonding company or financial institution providing bond to the cabinet shall have the right to perform those measures necessary to secure bond releases if the bonding company or financial institution can demonstrate that it has the ability to perform the measures and will undertake to do so within a reasonable time frame. The bonding company, or financial institution providing the bond, may, at any stage of the reclamation process, pay the remaining encumbered balance of the bond and thereby discharge its obligation under the bond. Neither the surety company nor the financial institution may employ anyone to perform the measures who has been barred from mining pursuant to the provisions of this chapter.
(2) When a bond is forfeited consistent with the provisions of this chapter, the cabinet shall forfeit the entire amount of the bond for the permit area or increment.
(3) A permittee, operator, or person whose mining permit or operation has been revoked, suspended, or terminated or is at the time of the application in violation of this chapter or other applicable requirements as set forth in KRS 350.085 shall not be eligible to receive another permit or begin another operation or to have suspended permits or operations reinstated until he shall have complied with all the requirements of this chapter or submitted proof satisfactory to the cabinet under KRS 350.085 that the violation has been corrected or is in the process of being corrected in respect to all permits issued him, provided, further, that no permittee, operator, or person shall be eligible to receive another permit or begin another operation who has forfeited any bond unless the land for which the bond was forfeited has been reclaimed without cost to the state or the permittee, operator, or person has paid such sum as the cabinet finds is adequate to reclaim the lands. The cabinet shall not issue any permits to or allow future operations by any permittee, operator, or person who has demonstrated a pattern of willful violations of this chapter of such nature and duration with such resulting irreparable damage to the environment as to indicate an intent not to comply with the provisions of this chapter, provided that no permit shall be denied on this basis without an opportunity for a hearing. The secretary shall promulgate regulations which implement this section. For the purposes of this section, if a corporate permittee has demonstrated a pattern of willful violations, then any subsequent application for a permit by that corporation, or any person who controls or has controlled that corporation, shall be denied.
(4) In the exercise of the secretary’s enforcement powers and authority under this chapter, the secretary, or an authorized representative of the cabinet, after inspection, shall immediately order the cessation of the condition or operation when he determines that the condition or operation creates an imminent danger to the health or safety of the public or that the condition or operation is causing or can reasonably be expected to cause significant imminent environmental harm in violation of this chapter or the regulations pursuant to this chapter, or any permit condition. For purposes of this subsection, “imminent danger to the health and safety of the public” means the existence of any condition or practice, or any violation of a permit or other requirement of this chapter in a surface coal mining and reclamation operation, which condition, practice, or violation could reasonably be expected to cause substantial physical harm to persons outside the permit area before the condition, practice, or violation can be abated. A reasonable expectation of death or serious injury before abatement exists if a rational person, subjected to the same conditions or practices giving rise to the peril, would not expose himself or herself to the danger during the time necessary for abatement.
(5) Each provision of this section shall be interpreted and applied consistently with due process of law.
(6) The secretary, or authorized representatives of the cabinet, shall have the power to vacate, amend, modify, or terminate notices of noncompliance and cessation orders, pursuant to administrative regulations promulgated by the cabinet.
(7) Service of any notice or order by electronic mail shall be effective upon delivery of the notice or the order to the recipient’s inbox by electronic mail as electronically communicated to the cabinet by an electronic registered receipt.
History
History. 
Enact. Acts 1954, ch. 8, § 13; 1962, ch. 105, § 10; 1964, ch. 61, § 7; 1966, ch. 4, § 19; 1972 (1st Ex. Sess.), ch. 3, § 72; 1974, ch. 69, § 6; 1974, ch. 74, Art. III, § 13(7); 1974, ch. 315, § 75; 1974, ch. 399, § 2; 1978, ch. 105, § 2, effective June 17, 1978; 1978, ch. 330, § 20, effective May 3, 1978; 1980, ch. 114, § 99, effective July 15, 1980; 1980, ch. 62, § 14, effective March 21, 1980; 1980, ch. 377, § 11, effective March 21, 1980; 1982, ch. 283, § 6, effective April 2, 1982; 1988, ch. 294, § 3, effective July 15, 1988; 1990, ch. 210, § 6, effective July 13, 1990; 1992, ch. 120, § 2, effective July 14, 1992; 1992, ch. 429, § 17, effective July 14, 1992; 2010, ch. 114, § 2, effective July 15, 2010.
Annotations
Compiler’s Notes.
 For effective dates of amendments by Acts 1980, ch. 62 and ch. 377, see Compiler’s Notes following KRS 350.010 and 350.035. For effective date of amendment by Acts 1982, ch. 283, see Compiler’s Notes following KRS 350.010.
NOTES TO DECISIONS
1. Failure to Appear at Preliminary Hearing.
2. Court Error.
3. Remedies Not Mutually Exclusive.
4. Future Permits.
5. Revocation Proper.
1.Failure to Appear at Preliminary Hearing.
 The failure to appear at a preliminary hearing and the failure to request a formal hearing are deemed to be an admission of the violations charged and an acceptance of the proposed penalty. Natural Resources & Environmental Protection Cabinet v. Cricket Coal Co., 780 S.W.2d 609, 1989 Ky. LEXIS 80 (Ky. 1989).
2.Court Error.
 The Court of Appeals, in a prior opinion, had stated that the issue of who was considered an “operator” under a mining permit, had to initially be litigated before the Natural Resources and Environmental Protection Cabinet (NREPC); therefore, where the trial court simply failed to follow the Court of Appeals mandate which was the law of the case and failed to allow the issue to be resolved by proceedings before the NREPC, the trial court thereby committed reversible error. Natural Resources & Environmental Protection Cabinet v. J & D Coal Co., 817 S.W.2d 452, 1991 Ky. App. LEXIS 126 (Ky. Ct. App. 1991).
3.Remedies Not Mutually Exclusive.
 The remedy of bond forfeiture and the remedy of ordering a permittee to reclaim a site are not mutually exclusive; nothing in the statutes providing for forfeiture of bond if a reclamation violation is not abated, that authorize the cabinet to order that a permittee undertake certain abatement obligations or that authorize the cabinet to seek injunctive relief suggest that these remedies are intended to be mutually exclusive; on the contrary the cabinet’s ability to seek remedies of both bond forfeiture and injunctive relief afford it protection in those cases in which the amount of the bond is inadequate to pay for the cost of completing reclamation. Natural Resources & Envtl. Protection Cabinet v. Whitley Dev. Corp., 940 S.W.2d 904, 1997 Ky. App. LEXIS 26 (Ky. Ct. App. 1997).
4.Future Permits.
 In a bankruptcy proceeding, the police power exception to the automatic stay applied to the Kentucky Natural Resources and Environmental Protection Cabinet’s enforcement of reclamation bonding requirements regarding surface mining permits because the court was not convinced that the bonding requirement served a primarily pecuniary end. Bickford v. Lodestar Energy, Inc., 310 B.R. 70, 2004 U.S. Dist. LEXIS 5097 (E.D. Ky. 2004).
5.Revocation Proper.
 Circuit court properly upheld the forfeiture of a mining company’s reclamation bonds and the revocation of its permit because the Energy and Environment Cabinet did not have to notify the bank that issued a letter of credit securing the bonds in order to allow the company to perform reclamation, the company made no attempt to obtain an easement by necessity, and the Cabinet followed proper procedures in the bond by providing uncontradicted testimony that reclamation had not been performed. Black Fire Coal Co., LLC v. Commonwealth, 393 S.W.3d 36, 2012 Ky. App. LEXIS 327 (Ky. Ct. App. 2012).
Cited:
 Natural Resources & Envtl. Protection Cabinet v. Kentucky Ins. Guar. Ass’n, 972 S.W.2d 276, 1997 Ky. App. LEXIS 47 (Ky. Ct. App. 1997).
Opinions of Attorney General.
 The division (now cabinet) may deny, withhold, suspend or modify a permit, including the deletion of the offending portions of land, where the operation falls within the contemplation of this chapter. OAG 70-563.
 The granting of permits in the first instance does not prevent the state from revoking those permits if it is determined subsequently that the permits were improvidently granted. OAG 70-563.
 Since there is considerable overlap in the conditions precedent to the issuance of a notice of violation or a notice of noncompliance, the choice of which of these enforcement tools to utilize upon discovery of a violation is largely committed to the department’s (now cabinet’s) discretion. OAG 79-24.
 Since there is no time period given by statute for compliance with the requirement of this section, it would be reasonable for the department (now cabinet) to immediately issue a notice of noncompliance upon discovering a violation of such a requirement, rather than issuing a notice of violation and giving an opportunity to correct the violation. OAG 79-24.
 The department (now cabinet) has both general and specific powers to promulgate the regulation creating the notice of violation. OAG 79-24.
Research References and Practice Aids
Kentucky Bench & Bar.
Glover, Digesting the Federal Strip Mine Act, Vol. 42, No. 1, Jan. 1978 Ky. Bench & B. 25.
Kentucky Law Journal.
Notes, Economic, Social and Legal Aspects of Coal Transportation in Kentucky,  64 Ky. L.J. 601 (1975-76).
Notes, Energy v. Environment: Who Wins in the Race for Coal in Kentucky, 64 Ky. L.J. 641 (1975-76).
Randall and Pagoulatos, Surface Mining and Environmental Quality: An Economic Perspective, 64 Ky. L.J. 549 (1975-76).
Kentucky Law Survey, Bratt and Brown, Environmental Law, 70 Ky. L.J. 455 (1981-82); Bratt, Surface Mining in Kentucky, 71 Ky. L.J. 7 (1982-83).

350.131.  Use of forfeited reclamation bond funds — Contract to reclaim overlapped disturbed area for which bond has been forfeited and collected.
Text
(1) When a bond for an interim or preinterim program permit was forfeited prior to July 15, 1988, by the cabinet, and the entire forfeited amount is not necessary to establish proper drainage and revegetation on the permit area for which it was submitted, the cabinet may use any remaining funds to supplement reclamation of other forfeited or released permit areas, if the other permit areas endanger public health and safety.
(2) When the bond for an interim or permanent program permit is forfeited by the cabinet, and the entire forfeited amount is more than the amount necessary to complete reclamation, the unused funds less any interest that has accrued shall be returned to the party from whom they were collected, subject to the cabinet’s right to attach or set off the proceeds under other state laws.
(3) Notwithstanding any other provisions of this chapter or the provisions of KRS Chapter 45A, when the bond, other than a surety bond or bond secured by a letter of credit, for an interim or permanent program permit is forfeited and collected by the cabinet, and a person subsequently applies for a permit overlapping all or part of the disturbed area of the permit area for which the bond is forfeited, the cabinet may negotiate and enter into a contract with the applicant to reclaim the disturbed area overlapped in exchange for all or part of the forfeited bond funds held by the cabinet, if requested by the applicant. If the applicant proposes to overlap only a part of the disturbed area the cabinet may enter into a contract with the applicant to reclaim the overlapped part of the disturbed area if the cabinet has retained a portion of the forfeited bond that is sufficient for the cabinet to reclaim the part of the disturbed area that is not overlapped. Any applicant under this subsection shall not be eligible for the benefits available under this subsection if the applicant has any ownership or control connection with the permittee or operator with respect to which the bond was forfeited. The amount of forfeited bond funds the cabinet may pay to the applicant shall be determined by the cabinet based upon the estimated cost for the cabinet to reclaim the disturbed area overlapped to the reclamation standards applicable to the original permit, but not to exceed the forfeited bond amount collected and held by the cabinet. Payments under this subsection shall be made only after release of the bond pursuant to KRS 350.093(4)(a) for those areas of the overlapping permit that are covered by the contract. If the applicant obtains a permanent program permit overlapping a forfeited interim permit, any disturbances created in connection with the overlapping permit on areas that were disturbed under the forfeited interim permit may be covered by a contract under this subsection and shall be reclaimed to permanent program standards. Areas where coal is not removed under the overlapping permit and the disturbances are for reclamation of the interim permit only shall be reclaimed to interim program standards. If the applicant obtains a permanent program permit overlapping a forfeited interim permit, any disturbances created in connection with the overlapping permit on areas that were not disturbed under the forfeited interim permit shall not be covered by a contract under this subsection and shall be reclaimed to permanent program standards. Nothing in this subsection shall be construed to exempt a person from the permitting, bonding, and reclamation requirements imposed in this chapter or to infringe upon the right of any surety to reclaim any permit or increment thereof to avoid bond forfeiture.
History
History. 
Enact. Acts 1986, ch. 451, § 1, effective July 15, 1986; 1988, ch. 294, § 4, effective July 15, 1988; 1996, ch. 323, § 1, effective July 15, 1996; 1998, ch. 222, § 1, effective July 15, 1998.

350.133.  Mountaintop removal.
Text
Nothing in this chapter shall prohibit the mountaintop removal method of strip mining coal under the conditions set forth in this chapter or regulations promulgated pursuant thereto.
History
History. 
Enact. Acts 1974, ch. 399, § 3; 1978, ch. 330, § 21, effective May 3, 1978.

350.135.  Requirements for transfer of surface coal mining permit — Release of bond — Regulations — Approval by cabinet.
Text
(1) No surface coal mining permit issued pursuant to this chapter shall be transferred by sale, assignment, lease, or otherwise except upon the written approval by the cabinet of a joint application submitted by both the transferor and the transferee. A basic fee set by regulation, and bearing a reasonable relationship to the cost of processing the transfer, but not to exceed seven hundred fifty dollars ($750) shall accompany the application and no acreage fee will be assessed. The transferee shall file with the application a bond satisfactory to the cabinet which shall ensure reclamation of the entire area of land affected under the permit, including areas previously affected by the transferor. All rights and liabilities under the permit shall pass to the transferee upon written approval of the transfer by the cabinet, except that the transferor shall remain liable for any civil penalties resulting from violations occurring prior to the date of approval of the transfer. The cabinet shall not approve transfer of a surface coal mining permit to any person who would be ineligible to receive a new permit under this chapter.
(2) After the cabinet has given its written approval to the transfer, the transferee may conduct surface coal mining and reclamation operations according to the approved mining and reclamation plan of the original permittee. Any transferee seeking to change the conditions of mining or reclamation operations, or any of the terms or conditions of the original permit, shall apply for a new or revised permit pursuant to the requirements of the cabinet.
(3) The cabinet shall not release the first permittee from bond liability under this chapter as to that particular operation until the transferee, having filed a bond satisfactory to the cabinet, receives written approval from the cabinet for the transfer, and otherwise complies with the requirements of this chapter, and provided further that the transferee shall assume as part of his obligation under this chapter, all liability for the reclamation of the area of land affected by the former permittee.
(4) The cabinet may promulgate reasonable regulations and administrative procedures to implement this section.
(5) The cabinet shall approve the transfer application if:
 	(a) A joint agreement or sale has been executed;
 	(b) The transferee has posted bond satisfactory to the cabinet which insures reclamation of the entire area of land affected under the permit;
 	(c) The transferee has paid the fee pursuant to subsection (1) of this section;
 	(d) The transferee has agreed to operate under provisions of the approved permit being transferred.
History
History. 
Enact. Acts 1962, ch. 105, § 7; 1974, ch. 74, Art. III, § 13(7); 1978, ch. 330, § 27, effective May 3, 1978; 1980, ch. 62, § 15; 1984, ch. 392, § 1, effective July 13, 1984; 1992, ch. 429, § 18, effective July 14, 1992; 2010, ch. 103, § 3, effective April 8, 2010.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendment to this section, see Compiler’s Notes following KRS 350.010.
NOTES TO DECISIONS
1.In General.
 The statute requires Natural Resources and Environmental Protection Cabinet approval of permit transfers by sale. Commonwealth Natural Resources & Envtl. Protection Cabinet v. Neace, 14 S.W.3d 15, 2000 Ky. LEXIS 8 (Ky. 2000).
 The Natural Resources and Environmental Protection Cabinet cannot approve transfer of a permit to any person who would be ineligible to receive a new permit. Commonwealth Natural Resources & Envtl. Protection Cabinet v. Neace, 14 S.W.3d 15, 2000 Ky. LEXIS 8 (Ky. 2000).
Research References and Practice Aids
Kentucky Law Journal.
Bratt, Surface Mining in Kentucky, 71 Ky. L.J. 7 (1982-83).

350.139.  Deposit of funds to State Treasury — Exceptions — Amount to be transferred to fiscal courts — Remainder for Division of Mine Permits.
Text
(1) All prior enactments of this General Assembly to the contrary notwithstanding, all funds received by the Energy and Environment Cabinet through the payment of fees and civil penalties shall be deposited in the State Treasury to the credit of the general fund, except those fees established in KRS 350.060(11) and (13), 350.070(2) and (4), 350.135(1), and as provided in KRS 350.990(1). All funds from the forfeiture of bonds shall be placed in the State Treasury in an interest-bearing account and credited to a special agency account. The interest shall become a supplemental fund and may be used to supplement forfeited bonds which are inadequate to complete the reclamation plan. Except as provided in KRS 350.131(1), forfeited bond funds shall be expended upon the lands for which the bond was given. The interest may be expended upon lands other than those for which the bond was given. No more than twenty-five percent (25%) of the supplemental fund may be expended upon any single site, unless a larger expenditure is necessary to abate an imminent danger to public health or safety.

(2) (a) Subject to the limitation in paragraph (b) of this subsection, the Department for Natural Resources shall, on or before August 1 of each year, transfer to the fiscal court of the county in which the permitted operation is located, an amount equal to thirty-three and one-third percent (33-1/3%) of all funds paid during the preceding fiscal year as fees for the issuance of any permit for surface coal mining operations for the general purposes of that fiscal court.
 	(b) The department shall calculate the amount to be transferred each year under this subsection as if the fee rates in effect pursuant to this chapter on October 1, 2009, were still in effect during the preceding fiscal year.
(3) Except for the amount of fees paid to fiscal courts pursuant to subsection (2) of this section, all permit and acreage fees established in KRS 350.060(11) and (13), 350.070(2) and (4), and 350.135(1) shall be held specifically for the use of the Division of Mine Permits.
History
History. 
Enact. Acts 1972 (1st Ex. Sess.), ch. 3, § 81; 1974, ch. 74, Art. III, § 13(2), (7); 1980, ch. 377, § 4; 1982, ch. 409, § 14, effective July 15, 1982; 1990, ch. 210, § 7, effective July 13, 1990; 1998, ch. 222, § 2, effective July 15, 1998; 2010, ch. 24, § 1879, effective July 15, 2010; 2010, ch. 103, § 4, effective April 8, 2010.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendment to this section, see Compiler’s Notes following KRS 350.035.
Legislative Research Commission Note.
 
(7/15/2010). This section was amended by 2010 Ky. Acts chs. 24 and 103, which do not appear to be in conflict and have been codified together.

350.140.  Strip mining and reclamation fund. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Acts 1954, ch. 8, § 14; 1962, ch. 105, § 11) was repealed by Acts 1972, ch. 270, § 8 and Acts 1972 (1st Ex. Sess.), ch. 3, § 93.
Legislative Research Commission Note.
 
Due to a clerical error the enrolled bill (Acts 1972, ch. 270) does not show the repeal of this section; this compilation attempts to correct the error.

350.141.  Disposition of funds derived from fees and forfeiture of bonds; lapse of trust and agency accounts; fund for financing grant-in-aid projects. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1972, ch. 270, § 5) was repealed by Acts 1972 (1st Ex. Sess.), ch. 3, § 93.

350.143.  State treasurer to annually transfer funds to fiscal court. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1972, ch. 270, § 6) was repealed by Acts 1972 (1st Ex. Sess.), ch. 3, § 93.

350.145.  Use of transferred funds by fiscal court. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1972, ch. 270, § 7) was repealed by Acts 1972 (1st Ex. Sess.), ch. 3, § 93.

350.150.  Reclamation work by cabinet — Procedure — Acceptance of federal and other funds — Access to land.
Text
(1) In the reclamation of land affected by surface coal mining operations for which it has funds available, the cabinet may avail itself of any services which may be provided by other state agencies or by agencies of the federal government, and may compensate them for the services. The cabinet may also receive any federal funds, state funds, or any other funds for the reclamation of land affected by surface coal mining operations. The cabinet may cause the reclamation work to be done by its own employees or by employees of other governmental agencies, soil conservation districts, or through contracts with qualified persons. The contracts, other than negotiated contracts awarded pursuant to KRS 350.131(3), shall be awarded to the lowest responsible bidder upon competitive bids after reasonable advertisement. The cabinet and any other agency and any contractor under a contract with the cabinet shall have the right of access to the land affected to carry out the reclamation.
(2) Any funds available to the cabinet and any public works program (both funds and services) may be used and expended to reclaim and rehabilitate any lands that have been subjected to surface coal mining operations that have not been reclaimed and rehabilitated in accordance with standards set by this chapter or administrative regulations thereunder and which are not covered by bond to guarantee the reclamation.
(3) A person or organization, having qualifications acceptable to the cabinet, may post bond or a cash deposit, in a sum determined by the cabinet, and assume the liability for carrying out the reclamation plan approved by the cabinet in areas where the mining operation and any necessary grading and backfilling have been completed. The cabinet shall then release the bond posted by the permittee for the area.
History
History. 
Enact. Acts 1954, ch. 8, § 15; 1962, ch. 105, § 12; 1964, ch. 61, § 8; 1966, ch. 4, § 20; 1972 (1st Ex. Sess.), ch. 3, § 73; 1974, ch. 74, Art. III, § 13(7); 1978, ch. 332, § 7, effective June 17, 1978; 1980, ch. 62, § 16; 1992, ch. 429, § 19, effective July 14, 1992; 1996, ch. 323, § 2, effective July 15, 1996.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendment to this section, see Compiler’s Notes following KRS 350.010.

350.151.  Permanent program administrative regulations for mining and reclamation — Bond.
Text
(1) The Energy and Environment Cabinet shall promulgate permanent program administrative regulations for the mining and reclamation of land disturbed or removed by operations resulting from or incident to underground coal mining. The regulations shall recognize the distinct differences between underground mining and strip mining of coal, shall be promulgated pursuant to this chapter, and shall be enforced as provided in KRS 350.130 and 350.990. Those activities may include but not be limited to the construction of new roads or the improvement or use of existing roads to gain access to the site of the activities and all lands affected by haulage, excavations, workings, impoundments, dams, ventilation shafts, entryways, refuse banks, dumps, stockpiles, overburden piles, spoil banks, culm banks, tailings, holes or depressions, repair areas, storage areas, processing areas, shipping areas, and other areas upon which are sited structures, facilities, or other property or materials on the surface, but the regulations shall not be more stringent than those applied to strip mining of coal.
(2) The permit applicant shall file with the cabinet a reclamation bond payable to the Commonwealth of Kentucky with surety satisfactory to the cabinet in the sum to be determined by the cabinet for each acre or fraction thereof of the area of land affected, with a minimum bond of ten thousand dollars ($10,000) conditioned upon the faithful performance of the requirements set forth in this section and of the administrative regulations of the cabinet. The cabinet shall forfeit the entire amount of the bond for the permit area or increment in the event of forfeiture. The cabinet shall accept, in lieu of the surety provided in this subsection, the deposit by the operator of United States government securities, cash or its equivalent in a sum equal to the principal amount of the required bond, or a self-bond pursuant to administrative regulations promulgated by the cabinet.
(3) In order to protect the stability of the land, the cabinet shall suspend underground mining activities under urbanized areas, and adjacent to industrial or commercial buildings, major impoundments, or permanent streams, if the cabinet finds imminent danger to inhabitants of the urbanized areas.
History
History. 
Enact. Acts 1974, ch. 256, § 1; 1976, ch. 291, § 3; 1978, ch. 330, § 22, effective May 3, 1978; 1980, ch. 62, § 17; 1988, ch. 417, § 3, effective July 15, 1988; 1990, ch. 210, § 8, effective July 13, 1990; 1992, ch. 429, § 20, effective July 14, 1992; 2010, ch. 24, § 1880, effective July 15, 2010.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendment to this section, see Compiler’s Notes following KRS 350.010.
Research References and Practice Aids
Kentucky Law Journal.
Begley and Williams, Coal Mine Water Pollution: An Acid Problem With Murky Solutions, 64 Ky. L.J. 506 (1975-76).
Notes, Energy v. Environment: Who Wins in the Race for Coal in Kentucky, 64 Ky. L.J. 641 (1975-76).
Randall and Pagoulatos, Surface Mining and Environmental Quality: An Economic Perspective, 64 Ky. L.J. 549 (1975-76).

350.152.  Acquisition of land by Commonwealth for reclamation purposes.
Text
(1) The Commonwealth, acting by and through its Energy and Environment Cabinet, shall have the power to acquire, either by negotiation or by exercise of the power of eminent domain, land which has been affected or disturbed by strip or auger mining, or by other surface coal mining operations which consists of orphan banks or unreclaimed spoil piles.
(2) Prior to acquiring any land pursuant to KRS 350.152 to 350.163 and KRS 350.240, the Energy and Environment Cabinet shall extend to the owners thereof an opportunity to backfill, grade, plant, and do other acts of restoration thereon to the same extent and within the same time limits as prescribed by this chapter and regulations adopted pursuant thereto. If the owner or owners agree in writing to perform such restoration and, weather permitting, start such restoration within a period of thirty (30) days, the land shall not be acquired by the Commonwealth.
(3) The Energy and Environment Cabinet shall attempt to purchase any land which it has determined should be acquired for the purpose of restoration and which the owners have not agreed to restore as provided in subsection (2) above. In any case where the cabinet and the owners of the land are unable to agree upon the amount to be paid for the land, the cabinet may exercise the power of eminent domain against such land by filing a condemnation suit under the procedure of the Eminent Domain Act of Kentucky.
(4) The purchase price, in the case of a negotiated acquisition, or the damages as finally determined, in the case of acquisition by condemnation, and the necessary expenses incidental thereto, shall be paid from appropriations made by the General Assembly for such purposes and appropriations to which federal funds made available for such purposes have been credited.
History
History. 
Enact. Acts 1966, ch. 4, § 32; 1972, ch. 359, § 1; 1972 (1st Ex. Sess.), ch. 3, § 74; 1974, ch. 74, Art. III, § 13(2); 1976, ch. 140, § 117; 1980, ch. 377, § 5; 2010, ch. 24, § 1881, effective July 15, 2010.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendment to this section, see Compiler’s Notes following KRS 350.035.
Legislative Research Commission Note.
 
The provisions of this section became operative on May 18, 1982, when the conditional approval granted by the United States Secretary of the Interior appeared in the Federal Register.

350.154.  Restoration and reclamation by cabinet.
Text
The cabinet shall have the power to backfill, grade, plant and perform other acts of restoration and reclamation, or contract for the performance of such restoration work, on any lands acquired under KRS 350.152 to 350.163 and 350.240, to the extent and subject to such conditions as state or federal funds are appropriated and available therefor.
History
History. 
Enact. Acts 1966, ch. 4, § 33; 1978, ch. 332, § 8, effective June 17, 1978.

350.156.  Transfer of jurisdiction of restored land to state agency or sale to political subdivision — Return of money to revolving fund.
Text
(1) After restoration of the acquired land, the cabinet may, with the approval of the Governor, transfer jurisdiction of such land, or any portion thereof, to any state agency that can best utilize such land for public purposes.
(2) If the retention of such land is determined to be impractical, the cabinet may, with the approval of the Governor, sell such land to political subdivisions of the Commonwealth at the cost of acquisition and restoration or public sale to the highest bidder. Such land shall be sold subject to the condition that no surface coal mining shall be carried on thereon at any time thereafter. The proceeds of any such sale shall be credited to a revolving fund within the cabinet.
(3) Whenever the cabinet expends funds pursuant to this section in order to satisfy the total purchase price for lands purchased pursuant to KRS 350.570, the cabinet may return to the revolving fund any moneys so used upon resale or other transfer of such land.
History
History. 
Enact. Acts 1966, ch. 4, § 34; 1972 (1st Ex. Sess.), ch. 3, § 75; 1974, ch. 74, Art. III, § 13(2); 1980, ch. 62, § 27.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendment to this section, see Compiler’s Notes following KRS 350.010.
Legislative Research Commission Note.
 
The provisions of this section became operative on May 18, 1982, when the conditional approval granted by the United States Secretary of the Interior appeared in the Federal Register.

350.158.  Land under bond for restoration not to be acquired.
Text
No land, with respect to which a bond conditioned upon the restoration thereof is in effect, shall be acquired pursuant to the provisions of KRS 350.152 to 350.163 and 350.240, nor shall this chapter be construed to relieve any person from any obligation to backfill, grade, plant or perform other restoration and reclamation required by law.
History
History. 
Enact. Acts 1966, ch. 4, § 35.
Annotations
NOTES TO DECISIONS
Cited:
 Natural Resources & Envtl. Protection Cabinet v. Whitley Dev. Corp., 940 S.W.2d 904, 1997 Ky. App. LEXIS 26 (Ky. Ct. App. 1997).

350.160.  Review of department’s action; appeals. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Acts 1954, ch. 8, § 16; 1956 (1st Ex. Sess.), ch. 7, Art. VII, § 7) was repealed by Acts 1962, ch. 105, § 16.

350.161.  Acquisition and disposal of land, how governed.
Text
All acquisitions and disposals of land or any interests therein pursuant to the authority granted by KRS 350.152 to 350.163 and 350.240 shall be governed by the applicable provisions of KRS Chapters 45 and 56.
History
History. 
Enact. Acts 1966, ch. 4, § 36.

350.163.  Cabinet may accept state and federal funds — Deposit in State Treasury.
Text
(1) The cabinet is authorized and empowered to receive and accept from the Commonwealth or any of its agencies and from federal agencies, appropriations or grants to accomplish the purposes of this chapter, and to receive and accept aid or contributions from any source of either money, property, labor or any other things of value, to accomplish the purposes of this chapter.
(2) All funds available or paid to the cabinet under this chapter shall be placed in the State Treasury and credited pursuant to the terms of the appropriation, grant, aid or contribution.
History
History. 
Enact. Acts 1966, ch. 4, § 37; 1972 (1st Ex. Sess.), ch. 3, § 76; 1978, ch. 332, § 9, effective June 17, 1978.

350.170.  Construction of chapter.
Text
This chapter shall not be construed as repealing any of the laws of the Commonwealth relating to the pollution of the waters thereof, any conservation or mining laws, but shall be held and construed as ancillary and supplemental thereto.
History
History. 
Enact. Acts 1954, ch. 8, § 19; 1966, ch. 4, § 21.

350.175.  Persons required to comply with requirements of chapter.
Text
Any agency, unit, or instrumentality of federal, state, or local government, including any publicly owned utility or publicly owned corporation of federal, state, or local government, which proposes to engage in surface coal mining operations, as defined by KRS 350.010(1), shall comply with the requirements of this chapter.
History
History. 
Enact. Acts 1980, ch. 62, § 38.
Annotations
Compiler’s Notes.
 For effective date of this section, see Compiler’s Notes following KRS 350.010.
Legislative Research Commission Note.
 
The provisions of this section became operative on May 18, 1982, when the conditional approval granted by the United States Secretary of the Interior appeared in the Federal Register.

350.180.  Advisory committee on strip mining and reclamation. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1956 (1st Ex. Sess.), ch. 7, Art. VII, § 8) was repealed by Acts 1962, ch. 105, § 16.

350.185.  Advisory committees. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1962, ch. 105, § 13; 1966, ch. 4, § 24) was repealed by Acts 1972 (1st Ex. Sess.), ch. 3, § 93.

350.190.  Application of KRS 350.010, 350.024, 350.026, 350.060, 350.090, and 350.990. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1960, ch. 143, § 8) was repealed by Acts 1962, ch. 105, § 16.

350.195.  Chapter not applicable to mining of ball clay. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1962, ch. 105, § 15) was repealed by Acts 1966, ch. 4, § 28.

350.200.  Signs to be posted at mining sites.
Text
All surface coal mining operations operating under a permit from the cabinet shall display appropriate signs at the entrances, clearly setting forth the name, business address, phone number of the permittee and the permit number of the surface coal mining and reclamation operations, as required by regulations of the cabinet. Such signs shall be maintained during the life of the operation.
History
History. 
Enact. Acts 1966, ch. 4, § 13; 1974, ch. 74, Art. III, § 13(7); 1980, ch. 62, § 28.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendment to this section, see Compiler’s Notes following KRS 350.010.
Legislative Research Commission Note.
 
The provisions of this section became operative on May 18, 1982, when the conditional approval granted by the United States Secretary of the Interior appeared in the Federal Register.

350.210.  Monuments marking permit areas. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Acts 1966, ch. 4, § 25) was repealed by Acts 1980, ch. 377, § 14; such repeal took effect on May 18, 1982. See Compiler’s Notes following KRS 350.035.
Legislative Research Commission Note.
 
The provisions of this section became operative on May 18, 1982, when the conditional approval granted by the United States Secretary of the Interior appeared in the Federal Register.

350.220.  Regulation of use of explosives. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1966, ch. 4, § 22; 1972 (1st Ex. Sess.), ch. 3, § 77) was repealed by Acts 1978, ch. 155, § 165, effective June 17, 1978 and ch. 330, § 31, effective May 3, 1978. For present law, see KRS 350.430.

350.230.  Conformance to statutes and regulations required, when — Effective date of regulation.
Text
Irrespective of date of issuance of a permit, all permittees, operators, and persons shall immediately conform to any statutes enacted or regulations adopted on the effective date of the statute or regulation. This section shall not require the regrading or replanting of any area on which the work was satisfactorily performed prior to the effective date of the statute or regulation. The cabinet shall specify for every regulation promulgated pursuant to this chapter the effective date of such regulation. However, the cabinet may specify a reasonable period of time in which permittees, persons, and operators shall conform to any regulations adopted when it finds that such conformance time is reasonably necessary.
History
History. 
Enact. Acts 1966, ch. 4, § 26; 1980, ch. 377, § 9; 1992, ch. 429, § 21, effective July 14, 1992.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendment to this section, see Compiler’s Notes following KRS 350.035.

350.240.  Clay mining regulations.
Text
The Energy and Environment Cabinet may adopt reasonable regulations for the reclamation of land disturbed or removed in the mining of clay. Such regulations shall encourage water impoundments and shall follow the standards established in Article III of the Interstate Mining Compact. The cabinet shall have the authority to adopt such regulations prior to the effective date of the Interstate Mining Compact and irrespective of whether the state becomes a member or withdraws from membership in the Interstate Mining Compact.
History
History. 
Enact. Acts 1966, ch. 4, § 38; 1972 (1st Ex. Sess.), ch. 3, § 78; 1974, ch. 74, Art. III, § 13(2); 2010, ch. 24, § 1882, effective July 15, 2010; 2017 ch. 117, § 44, effective June 29, 2017.
Annotations
Legislative Research Commission Note.
 
(7/11/91). A technical correction has been made in this section by the Reviser of Statutes pursuant to KRS 7.136 and 7.140.

350.245.  Permit required to conduct mining for vein minerals — Exemptions.
Text
A person shall not conduct mining for limestone, dolomite, sand, gravel, clay, fluorspar, or other vein minerals without first obtaining a permit from the cabinet. However, no permit shall be required for the excavation of limestone, dolomite, sand, gravel, clay, fluorspar, or other vein minerals by a landowner for personal, noncommercial use if:
 	(1) Fifty (50) tons or less are excavated in twelve (12) successive calendar months;
 	(2) They are excavated from land owned by the landowner; and
 	(3) They are used only on the property owned by the landowner, as provided in Article II(a) of KRS 350.300.
History
HISTORY: 
2018 ch. 85, § 5, effective July 14, 2018.

350.250.  Complaints of violation — Mandamus — Civil action by person adversely affected by violation — Intervention by cabinet.
Text
(1) Any person with an interest which is or may be adversely affected having knowledge that any of the provisions of this chapter or regulations adopted thereunder are not being enforced by any public officer or employee, whose duty it is to enforce such provisions of this chapter and regulations thereunder, may bring such failure to enforce the law to the attention of such public officer or employee. To provide against unreasonable and irresponsible demands being made, all such demands to enforce the law must be in writing, under oath, with facts set forth specifically stating the nature of the failure to enforce the law. If such public officer or employee neglects or refuses for any unreasonable time but in no event longer than sixty (60) days after demand to enforce such provision, any such person shall have the right to bring an action of mandamus in the Circuit Court of the county in which the operation which relates to the alleged lack of enforcement is being conducted; provided, that any action pursuant to this section may be brought immediately after a demand for enforcement when the violation or order complained of constitutes an imminent threat to the health or safety of the complaining person or would immediately affect a legal interest of the complaining person. The court, if satisfied that any provision of this chapter or regulation thereunder is not being enforced, shall make an appropriate order compelling the public officer or employee, whose duty it is to enforce such provision, to perform his duties, and upon failure to do so such public officer or employee shall be held in contempt of court and shall be subject to the penalties provided by the laws of the Commonwealth in such cases.
(2) The court having jurisdiction of a complaint made pursuant to subsection (1) of this section may in its final order award costs of litigation (including attorney and expert witness fees) to any party, whenever the court determines such an award is appropriate.
(3) Any person who is or may be adversely affected by the violation by any person of any rule, regulation, order or permit issued pursuant to this chapter may bring a civil action for injunctive relief or for damages or both (including reasonable attorney and expert witness fees) in the Circuit Court of the county in which the surface coal mining operation complained of is located. Nothing in this subsection shall be construed to be a waiver of sovereign immunity by the Commonwealth.
(4) In such action under this section, the cabinet, if not a party, may intervene as a matter of right.
History
History. 
Enact. Acts 1966, ch. 4, § 23; 1978, ch. 332, § 10, effective June 17, 1978; 1980, ch. 62, § 29; 1984, ch. 145, § 4, effective March 28, 1984.
Annotations
Compiler’s Notes.
 Section 7 of Acts 1984, ch. 145 read: “Section 7. Whereas, the secretary of the interior set May 1, 1984, as the date by which the Commonwealth shall have enacted certain statutory revisions as a condition of primacy, an emergency is declared to exist and this legislation shall become validly enacted law when signed by the governor, and the provisions of this Act shall become operative simultaneously with their approval in the state’s permanent regulatory program by the secretary of the interior pursuant to Public Law 95-87, the surface mining control and reclamation act of 1977.”
 For effective date of the 1980 amendment to this section, see Compiler’s Notes following KRS 350.010.
NOTES TO DECISIONS
1.Innocent Third Party.
 This section confers on a innocent third party, who has been aggrieved either by a public employee’s failure to enforce the surface mining laws or by a surface miner’s violation of the law, a right to file a civil action seeking appropriate relief; nothing in the statute’s language evidences a legislative intent to confer upon a surface miner the right to avoid a pending administrative enforcement proceeding by directly filing a Circuit Court action against the Cabinet and obtaining an adjudication upholding the surface miner’s defenses to enforcement proceedings. White v. Shepherd, 940 S.W.2d 909, 1997 Ky. App. LEXIS 25 (Ky. Ct. App. 1997).
Research References and Practice Aids
Kentucky Law Journal.
Bratt, Surface Mining in Kentucky, 71 Ky. L.J. 7 (1982-83).

350.255.  Petition for initiation of proceeding for issuance, amendment or repeal of a regulation — Notice — Hearing — Order — Judicial review.
Text
Any person may petition the secretary of the Energy and Environment Cabinet to initiate a proceeding for the issuance, amendment, or repeal of any regulation under this chapter.
 	(1) Notice and an opportunity shall be provided for the petitioner and any person wishing to participate to be heard at a public hearing within thirty (30) days following the filing of the petition on the facts, technical justification, and law alleged in the petition.
 	(2) The secretary shall render a final order in writing within thirty (30) days after the hearing granting or denying the petition on grounds that there is a reasonable basis for the petitioned rule change, or is not, or that it is required or prohibited by law and setting forth the reasons for the decision.
 	(3) The secretary shall initiate a rulemaking proceeding pursuant to KRS Chapter 13A within thirty (30) days after a petition is granted proposing the issuance, amendment, or repeal of the petitioned regulations in conformity with the final order.
 	(4) Any participant in the petition proceedings may seek review in the Circuit Court of Franklin County of a final order of the secretary denying all or any portion of the action requested in a petition.
History
History. 
Enact. Acts 1980, ch. 209, § 3; 1980, ch. 377, § 7; 1992, ch. 304, § 5, effective July 14, 1992; 1992, ch. 429, § 22, effective July 14, 1992; 1994, ch. 178, § 5, effective July 15, 1994; 2010, ch. 24, § 1883, effective July 15, 2010.
Annotations
Compiler’s Notes.
 For effective date of the 1980 enactment and amendment of this section, see Compiler’s Notes following KRS 350.025 and KRS 350.035.
Legislative Research Commission Note.
 
(7/14/92) This section was amended by 1992 Acts chs. 304 and 429 which are in conflict. Pursuant to KRS 446.250, Acts ch. 429 which was last enacted by the General Assembly prevails.
 
(10/5/90). Pursuant to KRS 7.136(1), KRS Chapter 13A has been substituted for the prior reference to KRS Chapter 13 in this statute. The sections in KRS Chapter 13 were repealed by 1984 Ky. Acts ch. 417, sec. 36, and KRS Chapter 13A was created in that same chapter of the 1984 Ky. Acts.

350.260.  Small Coal Operators Advisory Council. [Repealed]
History
History. 
Enact. Acts 1984, ch. 328, § 1, effective July 13, 1984; 1990, ch. 325, § 32, effective July 13, 1990; 1992, ch. 119, § 1, effective July 14, 1992; 1996, ch. 194, § 64, effective July 15, 1996; 2005, ch. 123, § 53, effective June 20, 2005; 2010, ch. 24, § 1884 , effective July 15, 2010; repealed by 2017 ch. 117, § 49, effective June 29, 2017.
Annotations
Compiler's Notes.
 This section ( Acts 1984, ch. 328, § 1, effective July 13, 1984;  1990, ch. 325, § 32, effective July 13, 1990;  1992, ch. 119, § 1, effective July 14, 1992;  1996, ch. 194, § 64, effective July 15, 1996;  2005, ch. 123, § 53; effective June 20, 2005;  2010, ch. 24, § 1884, effective July 15, 2010) was repealed by  2017 ch. 117, § 49, effective March 27, 2017.

350.270.  Disposal of coal combustion by-products at surface coal mining operations — Permitting process — Requirements for disposal — Authority for administrative regulations.
Text
(1) The cabinet may issue a permit under this chapter authorizing the disposal of coal combustion by-products at surface coal mining operations.
(2) This section shall apply to the disposal of waste from burning clean oil or gas with coal, if the oil or gas is used only for startup or flame stabilization. This section shall not apply to disposal of coal combustion by-products for which a special waste formal permit or a special waste registered permit-by-rule is required under administrative regulations promulgated pursuant to KRS Chapter 224. This section shall also not apply to disposal of coal combustion by-products that have been mixed or otherwise co-managed with low volume waste or with materials that exhibit hazardous waste characteristics. This section shall also not apply to coal combustion by-products generated prior to July 15, 1994, unless the applicant can demonstrate to the satisfaction of the cabinet that these coal combustion by-products have not been mixed or otherwise co-managed with low volume waste or with materials that exhibit hazardous waste characteristics. This section shall also not apply to underground injection of coal combustion by-products.
(3) An application to modify an existing permit to initially include disposal of coal combustion by-products shall be an application for a major revision or an amendment under KRS 350.070.
(4) An application under this section to modify an existing permit issued under this chapter that includes coal combustion by-product disposal pursuant to a permit issued under KRS Chapter 224, where the application proposes disposal of the same coal combustion by-products in the same locations as approved in these existing permits in a manner consistent with the disposal requirements of this section, may be made by application for a minor revision.
(5) An application to modify an existing permit to increase the amount of coal combustion by-products to be received, to change the components of the coal combustion by-products, or to change the generating facility, may be an application for a minor revision. However, if the cabinet determines that the scope and nature of the proposed change will have the effect of increasing the concentrations of heavy metals, or is such that public notice is necessary to allow participation in the cabinet’s decision by persons who have an interest which may be adversely affected by the proposed change, the change shall be made by application for a major revision.
(6) The permittee shall keep accurate records, which shall be made available to the cabinet upon request, showing the source and amount of each shipment of coal combustion by-products that is received.
(7) Prior to disposal of the coal combustion by-products, any material that is not the coal combustion by-products approved for disposal shall be removed from the coal combustion by-products. A record shall be kept of the removed material and its disposition, and this record shall be available at the minesite for examination by the cabinet.
(8) Coal combustion by-products shall be disposed of only in the pit or extraction area from which coal has been removed by surface mining activities; except that coal combustion by-products may be disposed of in areas within the permit area other than coal extraction areas if the applicant demonstrates to the satisfaction of the cabinet, based upon site specific conditions and the characteristics of the coal combustion by-products, that no adverse environmental impacts will occur.
(9) No component of the coal combustion by-products to be disposed of shall be listed or meet the criteria of a hazardous waste in the cabinet’s administrative regulations promulgated pursuant to KRS Chapter 224 and the Resource Conservation and Recovery Act of 1976 (Public Law 94-580), as amended.
(10) The permittee shall prepare and maintain accurate maps, which shall be made available to the cabinet upon request, showing each location where coal combustion by-products have been disposed of under this section and the volume of coal combustion by-products disposed of at that location. Phase I bond release shall not be granted for an area containing coal combustion by-products unless the permittee has submitted to the cabinet accurate maps showing the locations and volumes of the coal combustion by-products disposed of under this section.
(11) If requested by the cabinet, or if required by the issued permit, the applicant or permittee shall provide representative samples of the coal combustion by-products to the cabinet in a manner satisfactory to the cabinet.
(12) The permittee shall annually obtain and submit to the cabinet, a laboratory analysis to characterize the coal combustion by-products in the manner required under the cabinet’s administrative regulations promulgated pursuant to KRS Chapter 224 and the Resource Conservation and Recovery Act of 1976 (Public Law 94-580), as amended.
(13) If the disposal of coal combustion by-products is proposed, any newspaper advertisements required under KRS 350.055 shall also state that the applicant proposes to dispose of coal combustion by-products in the permit area and shall state the location, business name, and mailing address of the facility that will generate the coal combustion by-products.
(14) The application shall demonstrate that the applicant has the legal right to dispose of coal combustion by-products on the proposed disposal areas. The application shall include a copy of the conveyance that grants or reserves the right to dispose of waste materials such as coal combustion by-products. If the mineral estate has been severed from the surface estate, the application shall include the written consent of the surface owner for the disposal of coal combustion by-products or a copy of the conveyance that expressly grants or reserves the right to dispose of coal combustion by-products.
(15) The application shall state:
 	(a) The location, business name, mailing address, and telephone number of the facility that will generate the coal combustion by-products, and the name and title of the responsible official of the generating facility who may be contacted regarding the coal combustion by-products;
 	(b) Each of the component materials, fly ash, bottom ash, scrubber sludge, or fluidized bed combustion waste that the coal combustion by-products will contain; and
 	(c) The approximate volume in cubic yards, and the approximate tonnage, of coal combustion by-products that will be received from the generating facility annually and for the term of the permit.
(16) The application shall include the results of representative sampling and laboratory analysis of each component of the coal combustion by-products for contaminants listed in the cabinet’s administrative regulations promulgated pursuant to KRS Chapter 224 and the Resource Conservation and Recovery Act of 1976 (Public Law 94-580), as amended, using analytical testing methods performed in accordance with those administrative regulations. The analysis for metals shall include aluminum, antimony, arsenic, barium, beryllium, cadmium, chromium, cobalt, copper, lead, manganese, molybdenum, nickel, selenium, mercury, silver, thallium, vanadium, and zinc. The analysis shall also include the neutralization potential and potential acidity. The application shall demonstrate that each component of the coal combustion by-products shall not contain any contaminant at a concentration that equals or exceeds the regulatory level set forth in the cabinet’s administrative regulations promulgated pursuant to KRS Chapter 224 and the Resource Conservation and Recovery Act of 1976 (Public Law 94-580), as amended.
(17) The application shall describe the proposed methods of coal combustion by-product handling and disposal, including methods of record keeping.
(18) The application shall include appropriate maps and drawings of all areas and facilities to be used in the permit area for coal combustion by-product handling and disposal.
(19) Each application for disposal of coal combustion by-products shall contain a determination of the probable hydrologic consequences of the disposal of coal combustion by-products for the permit and adjacent area and shall include a description of the measures to be taken to assure that the disposal will not pose a threat to human health or the environment, to minimize disturbances to the hydrologic balance within the permit area and adjacent area, and to prevent material damage to the hydrologic balance outside the permit area. The description shall be based on the baseline hydrologic, geologic, and other information required under this chapter and shall identify the protective measures to be taken to meet the requirements of this chapter or demonstrate to the satisfaction of the cabinet that protective measures are not necessary for the operation to meet the requirements, considering the characteristics and volume of the coal combustion by-products and the hydrogeologic characteristics of the site determined from the baseline hydrologic, geologic, and other information required under this chapter. The application shall describe the measures to be taken to prevent coal combustion by-products from becoming airborne.
(20) The application shall include baseline data to characterize the quality of ground water and surface water in areas that may be affected by disposal of coal combustion by-products.
(21) Surface water and ground water baseline data collection and monitoring stations shall be established, as appropriate, to satisfy the requirements of this chapter. In determining the acceptable number and locations of monitoring wells, the cabinet shall recognize the distinct differences between disposal of coal combustion by-products under this section and the disposal of coal combustion by-products for which a special waste formal permit or a special waste registered permit-by-rule is required under administrative regulations promulgated pursuant to KRS Chapter 224.
(22) The characterization of ground water shall include the parameters of total dissolved solids, or specific conductance corrected to twenty-five (25) degrees Celsius; pH; dissolved iron; dissolved manganese; acidity; alkalinity; sulfate; arsenic; barium; cadmium; chromium; lead; mercury; selenium; and silver; except the cabinet may require different parameters for an application based upon the demonstrated characteristics of the coal combustion by-products.
(23) The characterization of surface water shall include the parameters of total dissolved solids, or specific conductance corrected to twenty-five (25) degrees Celsius; total suspended solids; pH; total iron; total manganese; acidity; alkalinity; sulfate; arsenic; barium; cadmium; chromium; lead; mercury; selenium; and silver; except the cabinet may require different parameters for an application based upon the demonstrated characteristics of the coal combustion by-products.
(24) The minimum number of sampling events for baseline characterization of ground water and surface water for parameters beyond those normally required for surface coal mining operations shall be in accordance with cabinet administrative regulations promulgated pursuant to KRS Chapter 224 pertaining to special waste landfills used solely for the disposal of coal combustion by-products.
(25) The application shall include a plan for the monitoring and reporting, until final bond release on the permit area, of the quality of ground water and surface water in areas that may be affected by disposal of coal combustion by-products and shall provide for monitoring capable of detecting if contaminants from the coal combustion by-products are entering ground water and surface water.
(26) The performance bond required under this chapter shall cover the disposal of coal combustion by-products on the permit area.
(27) A permittee, operator, or person disposing of coal combustion by-products under this section shall comply with the following additional environmental protection performance standards:
 	(a) The coal combustion by-products shall be handled and disposed by the method approved in the permit.
 	(b) Disposal areas and facilities used for coal combustion by-products handling and disposal shall be designed, located, operated, and maintained to assure that the handling and disposal will not pose a threat to human health or the environment, to minimize disturbances to the hydrologic balance within the permit area and adjacent area, and to prevent material damage to the hydrologic balance outside the permit area, as required under this chapter.
 	(c) To the extent practicable, areas to receive coal combustion by-products shall be selected to minimize water contact with the coal combustion by-products.
 	(d) The coal combustion by-products shall be placed at least four (4) feet above the seasonal high water table that is projected to be established after completion of mining and reclamation, unless the applicant demonstrates to the satisfaction of the cabinet, based upon site specific conditions and the characteristics of the coal combustion by-products, that no adverse environmental impacts will occur.
 	(e) The coal combustion by-products shall not be placed within four (4) feet horizontally of a final highwall, exposed coal seam, or coal outcrop.
 	(f) The volume of coal combustion by-products disposed of on the permit area shall not exceed the in-place volume of the marketable coal seams to be removed from the permit area.
 	(g) Disposal of coal combustion by-products shall not result in a greater amount of excess spoil than the amount that would result if disposal of coal combustion by-products were not part of the permitted operation.
 	(h) The thickness of coal combustion by-products at any point in any disposal area shall not exceed forty (40) feet.
 	(i) The cabinet may reduce the allowable maximum volume or thickness of coal combustion by-products for a disposal area if the cabinet determines, based upon site specific conditions and the characteristics of the coal combustion by-products, that the reduction in volume or thickness is necessary to assure protection of human health and the environment.
 	(j) After the coal combustion by-products are placed in the disposal area, they shall be covered as contemporaneously as practicable with at least four (4) feet of nonacid-forming spoil material.
(28) The permittee shall monitor and report the quality of surface and ground water quarterly, except the monitoring of water quality parameters beyond those normally required for surface coal mining operations shall be conducted semiannually. The monitoring shall be conducted until final bond release on the permit area; except after four (4) initial monitoring events for the parameters beyond those normally required for surface coal mining operations, if analysis of subsequent monitoring events indicates no exceedences above maximum contaminant levels under cabinet administrative regulations promulgated pursuant to KRS Chapter 224 and the Safe Drinking Water Act of 1974 (Public Law 93-523), as amended, the permittee may, upon request, be granted permission from the cabinet to reduce monitoring parameters required under this chapter. The monitoring and reporting shall comply with the plan approved pursuant to subsection (25) of this section.
(29) The monitoring and reporting of ground water quality shall include the parameters used in the baseline characterization of ground water under subsection (22) of this section, except the cabinet may require different parameters for a permit based upon the demonstrated characteristics of the coal combustion by-products.
(30) The monitoring and reporting of surface water quality shall include the parameters used in the baseline characterization of surface water under subsection (23) of this section, except the cabinet may require different parameters for a permit based upon the demonstrated characteristics of the coal combustion by-products.
(31) The cabinet shall, upon July 15, 1994, process applications submitted under this section in the same manner as other permit applications submitted under this chapter.
(32) The cabinet may promulgate administrative regulations under this section pertaining to the disposal of coal combustion by-products.
History
History. 
Enact. Acts 1994, ch. 459, § 2, effective July 15, 1994.
Annotations
Compiler’s Notes.
 The Resource Conservation and Recovery Act of 1976 (Public Law 94-580) referred to in subsections (9), (12) and (16) of this section is compiled as 42 USCS §§ 6901 to 6907, 6911 to 6916, 6921 to 6931, 6941 to 6949, 6951 to 6954, 6961 to 6964, 6971 to 6979 and 6981 to 6986 and the Safe Drinking Water Act of 1974 (Public Law 93-523) referred to in subsection (28) is compiled as 42 USCS §§ 300f, 300g-1 to 300j-11.

350.275.  Legislative findings and declaration on backstowing and reinjection of coal processing and coal underground development waste.
Text
(1) The General Assembly finds that:
 	(a) The backstowing of coal processing and coal underground development waste is a disposal method which, under appropriate conditions, is authorized under state and federal coal mining laws;
 	(b) The state Division of Water and Department for Natural Resources, United States Environmental Protection Agency, and United States Mine Safety and Health Administration each have responsibilities under different state and federal laws relative to any proposal to backstow or reinject coal processing and coal underground development waste; and
 	(c) The maximization of coordination of agency review of such a proposal is in the best interest of each agency, the proponent, and the public-at-large.
(2) It is the intent of the General Assembly that the Energy and Environment Cabinet negotiate improved coordination among state and federal agencies in the review of proposals for backstowing or reinjection of coal processing and coal underground development waste, consistent with all requirements of KRS Chapters 224 and 350 and other state and federal laws relating to such proposals.
History
History. 
Enact. Acts 1996, ch. 323, § 3, effective July 15, 1996; 2010, ch. 24, § 1885, effective July 15, 2010.

350.280.  Easements of necessity to abate certain dangerous violations and for appraisal purposes when access to property denied — When effective — Appraisal and calculation of damages — Independent appraisal by property owner or legal occupant — Payment of damages — Payment of entry fee for appraisal purposes.
Text

(1) (a) As used in this section, “he or she” includes “person” as defined in KRS 350.010.
 	(b) If a permittee or operator has been issued a notice or order directing abatement of a violation on the basis of an imminent danger to health and safety of the public or significant imminent environmental harm, and the notice or order requires access to property for which the permittee or operator does not have the legal right of entry necessary in order to abate that violation, and the owner or legal occupant of that property has refused access, an easement of necessity is recognized on behalf of the permittee or operator for the limited purpose of abating that violation. The easement of necessity becomes effective, and the permittee or operator is authorized to enter the property to undertake immediate action to abate the violation if he or she concurrently:
 		1. Provides to the property owner or legal occupant a copy of the cabinet’s order and a plan of action reasonably calculated to result in abatement of the violation, repair of the damage, and restoration of the property, and provides proof of liability insurance and workers’ compensation insurance covering any accidents or injuries occurring on the property during the remedial work;
 		2. Provides to the property owner or legal occupant and cabinet an affidavit that he or she has been denied access to the property; and
 		3. Provides to the property owner or legal occupant a statement that he or she, the permittee or operator, will diligently pursue abatement of the violation, and will obtain an appraisal completed by a real estate appraiser certified under KRS Chapter 324A of the damages to the property, including loss of use, that have resulted from the violation, that the appraisal will be completed and provided to the property owner or legal occupant within three (3) days of abatement of the violation by the operator or permittee, and that he or she will pay the property owner or legal occupant the amount of the damages in the permittee or operator’s appraisal at that time.
 	(c) Following the effective date of the easement of necessity, the following procedure shall be followed with respect to the appraisal of the damages:
 		1. The permittee or operator shall have a certified appraiser on the site and have his or her appraisal completed and submitted to the property owner or legal occupant within three (3) days of abatement of the violation by the operator or permittee;
 		2. The property owner or legal occupant shall accept or reject this appraisal in writing within seven (7) days of receipt of the completed appraisal;
 		3. If the property owner or legal occupant rejects this appraisal, he or she may hire a real estate appraiser certified under KRS Chapter 324A to appraise the damages, including loss of use, that have resulted from the violation, and this such appraisal shall be completed and provided to the permittee or operator within thirty (30) days of receipt of the permittee’s or operator’s completed appraisal. Upon receipt of the invoice the permittee or operator shall pay for the property owner or legal occupant’s appraisal up to the amount he or she paid for his or her own appraisal; and
 		4. If the property owner or legal occupant accepts the permittee’s or operator’s appraisal, the permittee or operator shall promptly pay the property owner or legal occupant the amount of the damages reflected therein.
 	(d) If the property owner or legal occupant has an appraisal done, and if, based on his or her appraisal and the permittee’s or operator’s appraisal, an agreement is not reached on the appraised damages, the permittee or operator shall pay the property owner or legal occupant the amount of the permittee’s or operator’s appraisal damages, and if the property owner or legal occupant’s appraisal damages are for more than the permittee’s or operator’s, the permittee or operator shall pay the difference to the circuit clerk, in the county in which the majority of the property lies, to be placed in an interest-bearing account in a bank until final resolution of the matter by agreement or court or jury judgment. If the property owner or legal occupant is granted award of some or all of the difference, he or she shall also receive the interest on that portion of the difference.
 	(e) If the property owner or legal occupant does not accept or reject the permittee’s or operator’s appraisal and offer of funds for damages within the time specified in subparagraph 2. of paragraph (c) of this subsection, the appraisal and offer shall be deemed accepted.
 	(f) The appraiser shall calculate the damages to the property, including loss of use, that have resulted from the violation which the owner or the legal occupant shall be entitled to under this subsection as the difference between the fair market value of the property before the violation and after the abatement of the violation, plus the reasonable rental value of the property during the period of time between the effective date of the easement of necessity and the date of the abatement of the violation.
(2) If a permittee or operator has been issued a notice or order directing abatement of a violation other than one described in subsection (1) of this section, and the notice or order requires access to property for which the permittee or operator does not have the legal right of entry necessary in order to abate that violation, and the owner or legal occupant of that property has refused access, an easement of necessity is recognized on behalf of the permittee or operator, for the limited purpose of allowing a real estate appraiser certified under KRS Chapter 324A, chosen by the permittee or operator, to enter upon the property to which the owner or legal occupant has refused access in order for the appraiser to appraise the damages, including loss of use, that likely will result from the violation.

(3) (a) The easement for the limited purpose of allowing the appraisal under subsection (2) of this section shall be recognized and take effect when the operator or permittee:
 		1. Provides to the property owner or legal occupant a copy of the cabinet’s order;
 		2. Provides to the property owner or legal occupant and cabinet a plan of remedial measures to abate the violation;
 		3. Provides to the property owner or legal occupant and cabinet an affidavit that he or she has been denied access to the property; and
 		4. Provides to the property owner or legal occupant a statement that he or she, the permittee or operator, will within seven (7) days of entry of the appraiser obtain an appraisal of the damages to the property including loss of use, that likely will result from the violation, and that upon completion of the appraisal he or she will provide the appraisal to the property owner or legal occupant and pay the property owner or legal occupant an entry fee. The entry fee shall be calculated as one-half (1/2) of the amount of the appraisal or the sum of five hundred dollars ($500), whichever is greater, for the privilege to enter the property and conduct the appraisal.
 	(b) Upon payment of the entry fee by the permittee or operator, an easement of necessity shall be recognized on behalf of the permittee or operator for the limited purposes of abating the violation and the operator or permittee shall be authorized to enter the property to undertake immediate action to abate the violation, provided that the landowner has been provided a plan of action reasonably calculated to result in abatement of the violation, repair of the damage, and restoration of the property, and the permittee or operator provides proof of liability insurance and workers’ compensation insurance covering any accidents or injuries occurring on the property during the remedial work.
 	(c) Following the effective date of the easement of necessity to abate the violation, the procedures set forth in subsection (1)(c) to (f) of this section shall apply. The entry fee shall be deducted from any subsequent payment deemed due the property owner or legal occupant as a result of the post-abatement appraisal or appraisals. If the entry fee exceeds the amount of all appraisals, the property owner or legal occupant shall be entitled to retain the entry fee in its entirety.
(4) Nothing contained in this section shall affect any person’s right to bring a civil action for damages, including punitive and compensatory damages, or other appropriate relief.
History
History. 
Enact. Acts 2000, ch. 267, § 1, effective July 14, 2000; 2002, ch. 284, § 1, effective April 9, 2002; 2004, ch. 159, § 1, effective July 13, 2004.
Annotations
Legislative Research Commission Note.
 
(7/13/2004). Although Ky. Acts ch. 159, sec. 1(2), contains language concerning “a real estate appraiser certified under KRS Chapter 324,” it is clear from the context that citing to KRS Chapter 324, rather than to KRS Chapter 324A, was a manifest clerical or typographical error, and it has been corrected in codification under KRS 7.136(1)(h).
NOTES TO DECISIONS
1. Easement By Necessity.
 Circuit court properly upheld the forfeiture of a mining company’s reclamation bonds and the revocation of its permit because the Energy and Environment Cabinet did not have to notify the bank that issued a letter of credit securing the bonds in order to allow the company to perform reclamation, the company made no attempt to obtain an easement by necessity, and the Cabinet followed proper procedures in the bond by providing uncontradicted testimony that reclamation had not been performed. Black Fire Coal Co., LLC v. Commonwealth, 393 S.W.3d 36, 2012 Ky. App. LEXIS 327 (Ky. Ct. App. 2012).

350.285.  Removal of coal on private land — Implementation of section. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 2002, ch. 293, § 1, effective April 9, 2002) was repealed by Acts 2006, ch. 37, § 6, effective July 12, 2006.

 Interstate Compact
350.300.  Interstate Mining Compact enacted. 
350.310.  Mining Council — Members — Terms. 
350.320.  Bylaws of Interstate Mining Commission — Where filed. 
350.300.  Interstate Mining Compact enacted.
Text
The Interstate Mining Compact is hereby enacted into law and entered into with all other jurisdictions legally joining therein in the form substantially as follows:
History
HISTORY: 
Enact. Acts 1966, ch. 4, § 29; 2018 ch. 85, § 6, effective July 14, 2018.
ARTICLE I Findings and Purposes
Text
(a) The party States find that:
 	1. Mining and the contributions thereof to the economy and well-being of every State are of basic significance.
 	2. The effects of mining on the availability of land, water and other resources for other uses present special problems which properly can be approached only with due consideration for the rights and interests of those engaged in mining, those using or proposing to use these resources for other purposes, and the public.
 	3. Measures for the reduction of the adverse effects of mining on land, water and other resources may be costly and the devising of means to deal with them are of both public and private concern.
 	4. Such variables as soil structure and composition, physiography, climatic conditions, and the needs of the public make impracticable the application to all mining areas of a single standard for the conservation, adaptation, or restoration of mined land, or the development of mineral and other natural resources; but justifiable requirements of law and practice relating to the effects of mining on land, water, and other resources may be reduced in equity or effectiveness unless they pertain similarly from state to state for all mining operations similarly situated.
 	5. The States are in a position and have the responsibility to assure that mining shall be conducted in accordance with sound conservation principles, and with due regard for local conditions.
(b) The purposes of this compact are to:
 	1. Advance the protection and restoration of land, water and other resources affected by mining.
 	2. Assist in the reduction or elimination or counteracting of pollution or deterioration of land, water and air attributable to mining.
 	3. Encourage, with due recognition of relevant regional, physical, and other differences, programs in each of the party States which will achieve comparable results in protecting, conserving, and improving the usefulness of natural resources, to the end that the most desirable conduct of mining and related operations may be universally facilitated.
 	4. Assist the party States in their efforts to facilitate the use of land and other resources affected by mining, so that such use may be consistent with sound land use, public health, and public safety, and to this end to study and recommend, wherever desirable, techniques for the improvement, restoration or protection of such land and other resources.
 	5. Assist in achieving and maintaining an efficient and productive mining industry and in increasing economic and other benefits attributable to mining.
ARTICLE II Definitions
As used in this compact, the term:
 	(a) “Mining” means the breaking of the surface soil in order to facilitate or accomplish the extraction or removal of minerals, ores, or other solid matter; any activity or process constituting all or part of a process for the extraction or removal of minerals, ores, and other solid matter from its original location; and the preparation, washing, cleaning, or other treatment of minerals, ores, or other solid matter so as to make them suitable for commercial, industrial, or construction use; but shall not include those aspects of deep mining not having significant effect on the surface, and shall not include excavation or grading when conducted solely in aid of farming or construction pursuant to KRS 350.245.
 	(b) “State” means a State of the United States, the District of Columbia, the Commonwealth of Puerto Rico, or a Territory or Possession of the United States.
ARTICLE III State Programs
Each party State agrees that within a reasonable time it will formulate and establish an effective program for the conservation and use of mined land, by the establishment of standards, enactment of laws, or the continuing of the same in force, to accomplish:
 	1. The protection of the public and the protection of adjoining and other landowners from damage to their lands and the structures and other property thereon resulting from the conduct of mining operations or the abandonment or neglect of land and property formerly used in the conduct of such operations.
 	2. The conduct of mining and the handling of refuse and other mining wastes in ways that will reduce adverse effects on the economic, residential, recreational or aesthetic value and utility of land and water.
 	3. The institution and maintenance of suitable programs for adaptation, restoration, and rehabilitation of mined lands.
 	4. The prevention, abatement and control of water, air and soil pollution resulting from mining, present, past and future.
ARTICLE IV Powers
In addition to any other powers conferred upon the Interstate Mining Commission, established by Article V of this compact, such Commission shall have power to:
 	1. Study mining operations, processes and techniques for the purpose of gaining knowledge concerning the effects of such operations, processes and techniques on land, soil, water, air, plant and animal life, recreation, and patterns of community or regional development or change.
 	2. Study the conservation, adaptation, improvement and restoration of land and related resources affected by mining.
 	3. Make recommendations concerning any aspect or aspects of law or practice and governmental administration dealing with matters within the purview of this compact.
 	4. Gather and disseminate information relating to any of the matters within the purview of this compact.
 	5. Cooperate with the federal government and any public or private entities having interests in any subject coming within the purview of this compact.
 	6. Consult, upon the request of a party State and within resources available therefor, with the officials of such State in respect to any problem within the purview of this compact.
 	7. Study and make recommendations with respect to any practice, process, technique, or course of action that may improve the efficiency of mining or the economic yield from mining operations.
 	8. Study and make recommendations relating to the safeguarding of access to resources which are or may become the subject of mining operations to the end that the needs of the economy for the products of mining may not be adversely affected by unplanned or inappropriate use of land and other resources containing minerals or otherwise connected with actual or potential mining sites.
ARTICLE V The Commission
(a) There is hereby created an agency of the party States to be known as the “Interstate Mining Commission,” hereinafter called “the Commission.” The Commission shall be composed of one commissioner from each party State who shall be the Governor thereof. Pursuant to the laws of his party State, each Governor shall have the assistance of an advisory body (including membership from mining industries, conservation interests, and such other public and private interests as may be appropriate) in considering problems relating to mining and in discharging his responsibilities as the commissioner of his State on the Commission. In any instance where a Governor is unable to attend a meeting of the Commission or perform any other function in connection with the business of the Commission, he shall designate an alternate, from among the members of the advisory body required by this paragraph, who shall represent him and act in his place and stead. The designation of an alternate shall be communicated by the Governor to the Commission in such manner as its bylaws may provide.
(b) The commissioners shall be entitled to one vote each on the Commission. No action of the Commission making a recommendation pursuant to Article IV-3, IV-7, and IV-8 or requesting, accepting or disposing of funds, services, or other property pursuant to this paragraph, Articles V(g), V(h), or VII shall be valid unless taken at a meeting at which a majority of the total number of votes on the Commission is cast in favor thereof. All other action shall be by a majority of those present and voting: provided that action of the Commission shall be only at a meeting at which a majority of the commissioners, or their alternates, is present. The Commission may establish and maintain such facilities as may be necessary for the transacting of its business. The Commission may acquire, hold, and convey real and personal property and any interest therein.
(c) The Commission shall have a seal.
(d) The Commission shall elect annually, from among its members, a chairman, a vice chairman, and a treasurer. The Commission shall appoint an Executive Director and fix his duties and compensation. Such Executive Director shall serve at the pleasure of the Commission. The Executive Director, the Treasurer, and such other personnel as the Commission shall designate shall be bonded. The amount or amounts of such bond or bonds shall be determined by the Commission.
(e) Irrespective of the civil service, personnel or other merit system laws of any of the party States, the Executive Director with the approval of the Commission, shall appoint, remove or discharge such personnel as may be necessary for the performance of the Commission’s functions, and shall fix the duties and compensation of such personnel.
(f) The Commission may establish and maintain independently or in conjunction with a party State, a suitable retirement system for its employees. Employees of the Commission shall be eligible for social security coverage in respect of old age and survivor’s insurance provided that the Commission takes such steps as may be necessary pursuant to the laws of the United States, to participate in such program of insurance as a governmental agency or unit. The Commission may establish and maintain or participate in such additional programs of employee benefits as it may deem appropriate.
(g) The Commission may borrow, accept or contract for the services of personnel from any State, the United States, or any other governmental agency, or from any person, firm, association or corporation.
(h) The Commission may accept for any of its purposes and functions under this compact any and all donations, and grants of money, equipment, supplies, materials and services, conditional or otherwise, from any State, the United States, or any other governmental agency, or from any person, firm, association or corporation, and may receive, utilize and dispose of the same. Any donation or grant accepted by the Commission pursuant to this paragraph or services borrowed pursuant to paragraph (g) of this Article shall be reported in the annual report of the Commission. Such report shall include the nature, amount and conditions, if any, of the donation, grant or services borrowed and the identity of the donor or lender.
(i) The Commission shall adopt bylaws for the conduct of its business and shall have the power to amend and rescind these bylaws. The Commission shall publish its bylaws in convenient form and shall file a copy thereof and a copy of any amendment thereto, with the appropriate agency or officer in each of the party States.
(j) The Commission annually shall make to the Governor, legislature and advisory body required by Article V(a) of each party State a report covering the activities of the Commission for the preceding year, and embodying such recommendations as may have been made by the Commission. The Commission may make such additional reports as it may deem desirable.
ARTICLE VI Advisory, Technical, and Regional Committees
The Commission shall establish such advisory, technical, and regional committees as it may deem necessary, membership on which shall include private persons and public officials, and shall cooperate with and use the services of any such committees and the organizations which the members represent in furthering any of its activities. Such committees may be formed to consider problems of special interest to any party States, problems dealing with particular commodities or types of mining operations, problems related to reclamation, development, or use of mine land, or any other matters of concern to the Commission.
ARTICLE VII Finance
(a) The Commission shall submit to the Governor or designated officer or officers of each party State a budget of its estimated expenditures for such period as may be required by the laws of that party State for presentation to the legislature thereof.
(b) Each of the Commission’s budgets of estimated expenditures shall contain specific recommendations of the amount or amounts to be appropriated by each of the party States. The total amount of appropriations requested under any such budget shall be apportioned among the party States as follows: one-half in equal shares; and the remainder in proportion to the value of minerals, ores, and other solid matter mined. In determining such values, the Commission shall employ such available public source or sources of information as, in its judgment, present the most equitable and accurate comparisons among the party States. Each of the Commission’s budgets of estimated expenditures and requests for appropriations shall indicate the source or sources used in obtaining information concerning value of minerals, ores, and other solid matter mined.
(c) The Commission shall not pledge the credit of any party State. The Commission may meet any of its obligations in whole or in part with funds available to it under Article V(h) of this compact: provided that the Commission takes specific action setting aside such funds prior to incurring any obligation to be met in whole or in part in such manner. Except where the Commission makes use of funds available to it under Article V(h) hereof, the Commission shall not incur any obligation prior to the allotment of funds by the party States adequate to meet the same.
(d) The Commission shall keep accurate accounts of all receipts and disbursements. The receipts and disbursements of the Commission shall be subject to the audit and accounting procedures established under its bylaws. All receipts and disbursements of funds handled by the Commission shall be audited yearly by a qualified public accountant and the report of the audit shall be included in and become part of the annual report of the Commission.
(e) The accounts of the Commission shall be open at any reasonable time for inspection by duly constituted officers of the party States and by any persons authorized by the Commission.
(f) Nothing contained herein shall be construed to prevent Commission compliance with laws relating to audit or inspection of accounts by or on behalf of any government contributing to the support of the Commission.
ARTICLE VIII Entry into Force and Withdrawal
(a) This compact shall enter into force when enacted into law by any four or more States. Thereafter, this compact shall become effective as to any other State upon its enactment thereof.
(b) Any party State may withdraw from this compact by enacting a statute repealing the same, but no such withdrawal shall take effect until one year after the Governor of the withdrawing State has given notice in writing of the withdrawal to the Governors of all other party States. No withdrawal shall affect any liability already incurred by or chargeable to a party State prior to the time of such withdrawal.
ARTICLE IX Effect on Other Laws
Nothing in this compact shall be construed to limit, repeal or supersede any other law of any party State.
ARTICLE X Construction and Severability
This compact shall be liberally construed so as to effectuate the purposes thereof. The provisions of this compact shall be severable and if any phrase, clause, sentence or provision of this compact is declared to be contrary to the constitution of any State or of the United States or the applicability thereof to any government, agency, person or circumstance is held invalid, the validity of the remainder of this compact and the applicability thereof to any government, agency, person or circumstance shall not be affected thereby. If this compact shall be held contrary to the constitution of any State participating herein, the compact shall remain in full force and effect as to the remaining party States and in full force and effect as to the State affected as to all severable matters.

350.310.  Mining Council — Members — Terms.
Text
(1) The “Mining Council,” hereinafter called “the council,” is hereby established in the office of the Governor. The council shall be the advisory body referred to in Article V(a) of the Interstate Mining Compact. No member of the council shall receive any compensation on account of his service thereon, but any such member shall be entitled to reimbursement for expenses actually incurred by him in connection with his possible service as the Governor’s alternate on the Interstate Mining Commission.
(2) The council shall be composed of eight (8) members: one (1) of whom shall be the Lieutenant Governor; three (3) of whom shall be representatives of mining industries; two (2) of whom shall be representatives of nongovernmental conservation interests; the commissioner for environmental protection and the secretary of the Energy and Environment Cabinet.
(3) The members of the council representing mining industries and nongovernmental conservation interests shall be appointed by the Governor. The term of office of such members shall be for four (4) years concurrent with that of the Governor or until their successor has been qualified.
History
History. 
Enact. Acts 1966, ch. 4, § 30; 1972 (1st Ex. Sess.), ch. 3, § 79; 1974, ch. 74, Art. III, § 13(7); 1980, ch. 141, § 13, effective July 15, 1980; 2010, ch. 24, § 1886, effective July 15, 2010.

350.320.  Bylaws of Interstate Mining Commission — Where filed.
Text
In accordance with Article V(i) of the compact, the commission shall file copies of its bylaws and any amendments thereto with the Energy and Environment Cabinet.
History
History. 
Enact. Acts 1966, ch. 4, § 31; 1974, ch. 74, Art. III, § 13(7); 2010, ch. 24, § 1887, effective July 15, 2010.
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Annotations
Compiler’s Notes.
 This section (Enact. Acts 1978, ch. 330, § 1, effective May 3, 1978) was repealed by Acts 1982, ch. 283, § 10. For effective date of Acts 1982, ch. 283, see Compiler’s Notes following KRS 350.010.

350.405.  Restoration of land.
Text
The permittee or person shall restore the land affected to a condition capable of supporting the uses which it was capable of supporting prior to any mining, or higher or better uses of which there is reasonable likelihood, so long as the use or uses do not present any actual or probable hazard to public health or safety or pose any actual or probable threat of water diminution or pollution, and the permit applicant’s declared proposed land use following reclamation is not deemed to be impractical or unreasonable, inconsistent with applicable land use policies and plans, involves unreasonable delay in implementation, or is violative of federal, state, or local law.
History
History. 
Enact. Acts 1978, ch. 330, § 2, effective May 3, 1978; 1992, ch. 429, § 23, effective July 14, 1992.
Annotations
NOTES TO DECISIONS
Cited:
 Natural Resources & Envtl. Protection Cabinet v. Whitley Dev. Corp., 940 S.W.2d 904, 1997 Ky. App. LEXIS 26 (Ky. Ct. App. 1997).

350.410.  Restoration of approximate original contour.
Text
Except as provided in KRS 350.450(2)(a) to (e), the permittee, operator, or person shall with respect to all surface coal mining operations backfill, compact (where advisable to insure stability or to prevent leaching of toxic materials), and grade in order to restore the approximate original contour of the land with all highwalls, spoil piles, and depressions eliminated (unless small depressions are needed in order to retain moisture to assist revegetation or as otherwise authorized pursuant to this chapter); provided, however, that in surface coal mining which is carried out at the same location over a substantial period of time where the operation transects the coal deposit, and the thickness of the coal deposits relative to the volume of the overburden is large and where the permittee or operator demonstrates that the overburden and other spoil and waste materials at a particular point in the permit area or otherwise available from the entire permit area is insufficient, giving due consideration to volumetric expansion, to restore the approximate original contour, the operator, at a minimum, shall backfill, grade, and compact (where advisable) using all available overburden and other spoil and waste materials to attain the lowest practicable grade but not more than the angle of repose, to provide adequate drainage and to cover all acid-forming and other toxic materials, in order to achieve an ecologically sound land use compatible with the surrounding region; and, provided further, that in surface coal mining where the volume of overburden is large relative to the thickness of the coal deposit and where the permittee or operator demonstrates that due to volumetric expansion the amount of overburden and other spoil and waste materials removed in the course of the mining operation is more than sufficient to restore the approximate original contour, the permittee or operator shall, after restoring the approximate contour, backfill, grade, and compact (where advisable) the excess overburden and other spoil and waste materials to attain the lowest grade but not more than the angle of repose, and to cover all acid-forming and other toxic materials, in order to achieve an ecologically sound land use compatible with the surrounding region and that the overburden or spoil shall be shaped and graded in such a way as to prevent slides, erosion, and water pollution and shall be revegetated in accordance with the requirements of this chapter.
History
History. 
Enact. Acts 1978, ch. 330, § 3, effective May 3, 1978; 1980, ch. 62, § 30; 1992, ch. 429, § 24, effective July 14, 1992.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendment to this section, see Compiler’s Notes following KRS 350.010.
Research References and Practice Aids
Kentucky Law Journal.
Bratt, Surface Mining in Kentucky, 71 Ky. L.J. 7 (1982-83).

350.415.  Soil segregation.
Text
The permittee or operator shall remove the topsoil from the land in a separate layer, replace it on the backfill area, or if not utilized immediately, segregate it in a separate pile from other spoil and when the topsoil is not replaced on a backfill area within a time short enough to avoid deterioration of the topsoil, maintain a successful cover by quick growing plant or other means thereafter so that the topsoil is preserved from wind and water erosion, remains free of any contamination by other acid or toxic material, and is in a usable condition for sustaining vegetation when restored during reclamation, except if topsoil is of insufficient quantity or of poor quality for sustaining vegetation, or if other strata can be shown to be more suitable for vegetation requirements, then the operator shall remove, segregate, and preserve in a like manner such other strata which are best able to support vegetation. Or where topsoil is of insufficient quantity or of poor quality for sustaining vegetation, the permittee or operator may, with the approval of the cabinet, employ the technology required to utilize alternative soil materials approved by the cabinet or soil amendments necessary to sustain vegetation in accordance with the requirements of this chapter.
History
History. 
Enact. Acts 1978, ch. 330, § 4, effective May 3, 1978; 1992, ch. 429, § 25, effective July 14, 1992.

350.420.  Minimization of the disturbance to hydrologic balance.
Text
The permittee, operator, or person shall minimize disturbances to the prevailing hydrologic balance at the mine site and in associated offsite areas and to the quality and quantity of water in surface and ground water systems both during and after surface coal mining operations and during reclamation by:
 	(1) Avoiding acid or other toxic mine drainage by such measures as, but not limited to:
 		(a) Preventing or removing water from contact with toxic producing deposits;
 		(b) Treating drainage to reduce toxic content which adversely affects downstream water upon being released to watercourses; and
 		(c) Casing, sealing, or otherwise managing boreholes, shafts, and wells and keeping acid or other toxic drainage from entering ground and surface waters;
 	(2) Conducting surface coal mining operations so as to prevent, to the extent possible using the best technology currently available, additional contributions of suspended solids to streamflow, or runoff outside the permit area, but in no event shall contributions be in excess of requirements set by applicable state or federal law;
 	(3) Constructing any siltation structures pursuant to subsection (2) of this section prior to commencement of surface coal mining operations, the structures to be certified by a qualified registered engineer to be constructed as designed and as approved in the reclamation plan;
 	(4) Cleaning out and removing temporary or large settling ponds or other siltation structures from drainways after disturbed areas are revegetated and stabilized, and depositing the silt and debris at a site and in a manner approved by the cabinet; however, settling ponds and siltation structures may be left and not removed if determined to be safe and written approval is granted by the cabinet pursuant to its regulations;
 	(5) Restoring recharge capacity of the mined area to approximate premining conditions;
 	(6) Avoiding channel deepening or enlargement in operations requiring the discharge of water from mines; and
 	(7) Such other actions as the cabinet may prescribe.
History
History. 
Enact. Acts 1978, ch. 330, § 5, effective May 3, 1978; 1980, ch. 62, § 31; 1980, ch. 377, § 12; 1992, ch. 429, § 26, effective July 14, 1992.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendments to this section, see Compiler’s Notes following KRS 350.010 and 350.035.

350.421.  Protection of water resources.
Text
(1) Nothing in this chapter shall be construed as affecting in any way the right of any person to enforce or protect, under applicable law, his interest in water resources affected by a surface coal mining operation or an underground coal mine.
(2) Each permittee or operator of a surface or underground coal mine shall replace the water supply of an owner of interest in real property who obtains all or part of his supply of water for domestic, agricultural, industrial, or other legitimate use from an underground or surface source where the supply has been affected by contamination, diminution, or interruption proximately resulting from the surface or underground coal mine.
History
History. 
Enact. Acts 1980, ch. 62, § 37; 1992, ch. 429, § 27, effective July 14, 1992; 1994, ch. 311, § 1, effective July 15, 1994.
Annotations
Compiler’s Notes.
 For effective date of this section, see Compiler’s Notes following KRS 350.010.
Legislative Research Commission Note.
 
The provisions of this section became operative on May 18, 1982, when the conditional approval granted by the United States Secretary of the Interior appeared in the Federal Register.
NOTES TO DECISIONS
1.Replacement Obligation.
 Where well water was contaminated due to mining activities, the mine’s owner and operator was required to provide the property owners with access to a clean water source even though the well water, without mine contamination, was already contaminated and unfit for most uses because the property owners could easily correct the pre-mining problems with cleaning and routine maintenance but, even with cleaning and maintenance, the sulfates from the mining operation would remain. Further, the requirement of KRS 350.421(2) to provide fresh water upon contaminating a water source did not require the replacement only of an uncontaminated water supply; although the well water was already unfit for drinking and other uses, it was undisputed that it was also contaminated from mining operations, and as such, the mine was liable for the provision of fresh, uncontaminated water. Star Run, Inc. v. Commonwealth Envtl. & Pub. Prot. Cabinet, 350 S.W.3d 1, 2010 Ky. App. LEXIS 204 (Ky. Ct. App. 2010).

350.425.  Waste used as dams — Jurisdiction over dams.
Text
The permittee, operator, or other person shall design, locate, construct, operate, maintain, enlarge, modify, and remove or abandon, in accordance with the standards and criteria developed pursuant to subsection (f) of Section 515 of Public Law 95-87, “Surface Mining Control and Reclamation Act of 1977,” all existing and new coal mine waste piles consisting of mine wastes, tailings, coal processing wastes, or other liquid and solid wastes, and used either temporarily or permanently as dams or embankments. The Energy and Environment Cabinet through this chapter shall have exclusive jurisdiction over KRS Chapter 151 concerning the regulation of dams, levees, embankments, dikes, bridges, fills, or other obstructions across or along any stream or in the floodway of any stream, which structures or obstructions are permitted under this chapter.
History
History. 
Enact. Acts 1978, ch. 330, § 6, effective May 3, 1978; 1982, ch. 368, § 1, effective April 2, 1982; 1992, ch. 429, § 28, effective July 14, 1992; 2005, ch. 123, § 54, effective June 20, 2005; 2010, ch. 24, § 1888, effective July 15, 2010.
Annotations
Compiler’s Notes.
 Section 3 of Acts 1982, ch. 368 provided: “The general assembly finds and declares that it is vitally important to the Commonwealth that the statutes relating to surface coal mining be cohesive and administratively workable. Therefore, the general assembly finds and declares that an emergency exists and that this legislation shall become validly enacted law when signed by the governor, and the provisions of this Act shall become operative simultaneously with the approval of the state’s proposed permanent program by the secretary of the interior pursuant to Public Law 95-87, the surface mining control and reclamation act of 1977. In the event that the secretary of the interior approves the permanent program before this legislation is signed by the governor, then the provisions of this Act shall become effective immediately upon the signing of this Act by the governor.”
 The provisions of the act became operative on May 18, 1982 when the conditional approval granted by the United States Secretary of the Interior appeared in the Federal Register.
 Section 515 of Public Law 95-87, referred to in this section, is compiled as 30 USCS § 1265.

350.430.  Explosives.
Text
The permittee or operator shall:
 	(1) Provide adequate advance written notice to local governments and residents who might be affected by the use of such explosives by publication of the planned blasting schedule in a newspaper of general circulation in the locality and by mailing a copy of the proposed blasting schedule to every resident living within one-half (1/2) mile of the proposed blasting site and by providing daily notice to resident/occupiers in the areas prior to any blasting;
 	(2) Maintain for a period of at least three (3) years and make available for public inspection upon request a log detailing the location of the blasts, the pattern and depth of the drill holes, the amount of explosives used per hole, and the order and length of delay in the blasts;
 	(3) Limit the type of explosives and detonating equipment, the size, the timing and frequency of blasts based upon the physical conditions of the site so as to prevent injury to persons, damage to public and private property outside the permit area, adverse impacts on any underground mine, and change in the course, channel, or availability of ground or surface water outside the permit area;
 	(4) Require that all blasting operations be conducted by trained and competent persons as certified by the Department for Natural Resources; and
 	(5) Provide that upon the request of a resident or owner of a man-made dwelling or structure within one-half (1/2) mile of any portion of the permitted area the applicant or permittee shall conduct a preblasting survey of the structures and submit the survey to the cabinet and a copy to the resident or owner making the request. The area of the survey shall be decided by the cabinet and shall include such provisions as the cabinet shall promulgate.
 	(6) Penalties for violations of this section are those set forth in KRS 350.990.
History
History. 
Enact. Acts 1978, ch. 330, § 7, effective May 3, 1978; 1992, ch. 429, § 29, effective July 14, 1992; 2005, ch. 123, § 55, effective June 20, 2005.

350.435.  Vegetation.
Text
The permittee or other person shall establish on the regraded areas, and all other lands affected, a diverse, effective, and permanent vegetative cover of the same seasonal variety native to the area of land to be affected and capable of self-regeneration and plant succession at least equal in extent of cover to the natural vegetation of the area; except, that introduced species, such as the establishment of pollinator habitat sites for bees, may be used in the revegetation process where desirable and necessary to achieve the approved postmining land use plan.
History
History. 
Enact. Acts 1978, ch. 330, § 8, effective May 3, 1978; 1992, ch. 429, § 30, effective July 14, 1992; 2010, ch. 19, § 4, effective July 15, 2010.

350.440.  Placement of excess spoil.
Text
The permittee or operator shall place all excess spoil material resulting from surface coal mining and reclamation operations pursuant to this chapter in the following manner:
 	(1) Spoil is transported and placed in a controlled manner in position for concurrent compaction (where advisable) and in such a way as to assure mass stability and to prevent mass movement;
 	(2) The areas of disposal are within the bonded permit areas and all organic matter shall be removed immediately prior to spoil placement;
 	(3) Appropriate surface and internal drainage systems and diversion ditches are used so as to prevent spoil erosion and movement;
 	(4) The disposal area does not contain springs, natural watercourses, or wet-weather seeps unless lateral drains are constructed from the wet area to the main underdrains in such a manner that filtration of the water into the spoil pile will be prevented;
 	(5) If placed on a slope, the spoil is placed upon the most moderate slope among those upon which, in the judgment of the cabinet, the spoil could be placed in compliance with all the requirements of this chapter and shall be placed, where possible, upon, or above, a natural terrace, bench, or berm, if the placement provides additional stability and prevents mass movement;
 	(6) Where the toe of the spoil rests on a downslope, a rock toe buttress of sufficient size to prevent mass movement is constructed;
 	(7) The final configuration is compatible with the natural drainage pattern and surroundings and suitable for intended uses;
 	(8) Design of the spoil disposal area is certified by a qualified registered professional engineer in conformance with professional standards; and
 	(9) All other provisions of this chapter are met.
History
History. 
Enact. Acts 1978, ch. 330, § 10, effective May 3, 1978; 1980, ch. 62, § 32; 1980, ch. 377, § 13; 1992, ch. 429, § 31, effective July 14, 1992.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendments to this section, see Compiler’s Notes following KRS 350.010 and 350.035.

350.445.  Steep-slope strip mining — Performance standards — Conditions for disturbing land above highwall for road construction.
Text
The following performance standards shall be applicable to steep-slope strip mining and shall be in addition to those general performance standards required by KRS 350.405 to 350.435; provided, however, that the provisions of this section shall not apply to those situations in which a permittee or operator is mining on flat or gently rolling terrain, on which an occasional steep slope is encountered through which the mining operation is to proceed, leaving a plain or predominantly flat area, or where a permittee or operator is in compliance with the provisions of KRS 350.450(2):
 	(1) The permittee or operator shall insure that when performing strip mining on steep slopes, debris, abandoned or disabled equipment, spoil material, or waste mineral matter not be placed on the downslope below the bench or mining cut; provided, that spoil material in excess of that required for the reconstruction of the approximate original contour under the provisions of KRS 350.410 or 350.445(2) shall be permanently stored pursuant to KRS 350.440.
 	(2) The permittee or operator shall complete backfilling with spoil material and shall be required to cover completely the highwall and return the site to the approximate original contour, which material will maintain stability following mining and reclamation.
 	(3) The permittee or operator may not disturb land above the top of the highwall unless the cabinet finds that the disturbance will facilitate compliance with the environmental protection standards of this subsection; provided, however, that the land disturbed above the highwall shall be limited to that amount necessary to facilitate compliance. The land above the highwall may be disturbed for construction of a permanent road only where the applicant affirmatively demonstrates, and the cabinet makes a detailed and written determination, that the proposed disturbance facilitates compliance with this chapter and provided that the land disturbed shall be limited to that amount necessary to facilitate such compliance. The cabinet shall make this determination upon a demonstration by the permittee that:
 		(a) The permittee will completely eliminate the production highwall and backfill the mined areas to approximate original contour with no road remaining on the bench;
 		(b) The road will be placed on a solid base rather than on fill material and drainage will be diverted from the mining area;
 		(c) The road will comply with all applicable design criteria, including a drainage plan for avoiding seepage or uncontrolled discharge of water into the backfilled areas;
 		(d) The spoil calculations and spoil disposal plans include the road cut material and the extent, if any, that road cut material will be used to eliminate a production highwall;
 		(e) The road will connect to another road or roads and is necessary in order to support the approved postmining land uses;
 		(f) Where practical and feasible, an undisturbed barrier will be left between the production highwall and the road itself. When an undisturbed barrier is not feasible, witness monuments will be left at a minimum of two (2) locations above the production highwall;
 		(g) The road will be constructed to a size and design appropriate to the proposed post-mining land use;
 		(h) The proposed mine plan and sequencing of the road construction in relation to the mining activity will minimize placement of spoil material into valley or hollow fills and will maximize permanent retention of mined spoil on the mine bench;
 		(i) There will be no coal removal from the construction of the permanent road except for incidental nonmerchantable coal that is disposed of in an approved manner; and
 		(j) All other performance standards of the chapter are met.
 	(4) For the purposes of this section, the term “steep slope” is any slope above twenty (20) degrees or such lesser slope as may be defined by the cabinet, by regulation, after consideration of soil, climate, and other characteristics of the region.
History
History. 
Enact. Acts 1978, ch. 330, § 10, effective May 3, 1978; 1992, ch. 429, § 32, effective July 14, 1992; 2000, ch. 367, § 1, effective July 14, 2000; 2006, ch. 37, § 5, effective July 12, 2006.

350.450.  Prime farmland — Mountaintop removal — Variance upon written request of surface owner — Technical assistance for small operator — Release of portion of bond.
Text
(1) If the area proposed to be mined contains prime farmland as defined in Public Law 95-87, “Surface Mining Control and Reclamation Act of 1977,” then no permit shall be issued unless it complies with Section 510(d)(1) therein. Nothing in this subsection shall apply to any permit issued prior to August 3, 1977, or to any revisions or renewals thereof, or to any existing surface coal mining operations for which a permit was issued prior to August 3, 1977. Nothing herein shall be construed as authorizing the cabinet to promulgate regulations more stringent than those promulgated pursuant to PL 95-87 relating to prime farmland.
(2) Where a surface coal mining operation will remove an entire coal seam or seams running through the upper fraction of a mountain, ridge, or hill by removing all of the overburden and creating a level plateau or a gently rolling contour with no highwalls remaining, the operation shall comply with the requirements of paragraphs (c) and (d) of this subsection without regard to the requirements of KRS 350.410 or 350.445(2) and (3) with respect to lands from which overburden and the coal seam being mined have not been removed; provided, however, the cabinet shall establish internal procedures pursuant to which it shall permit surface coal mining operations for the purposes set forth in paragraph (b) of this subsection.
 	(a) Where an applicant meets the requirements of paragraphs (b) and (c) of this subsection a permit without regard to the requirements to restore to approximate original contour set forth in KRS 350.410 or 350.445(2) and (3) may be granted for the surface coal mining operations where the mining operation will remove an entire coal seam or seams running through the upper fraction of a mountain, ridge, or hill, except as provided in paragraph (c)1. of this subsection, by removing all of the overburden and creating a level plateau or a gently rolling contour with no highwalls remaining and capable of supporting postmining uses in accord with the requirements of this subsection.
 	(b) In cases where an industrial, commercial, agricultural, residential, or public facility (including recreational facilities) use is proposed for the postmining use of the affected land, the cabinet may grant a permit for a surface coal mining operation of the nature described in paragraph (a) of this subsection where:
 		1. After consultation with the appropriate land use planning agencies, if any, the proposed postmining land use is deemed by the cabinet to constitute an equal or better economic or public use of the affected land as compared with premining use;
 		2. The applicant presents specific plans for the proposed postmining land use and appropriate assurances that the land use will be:
 		 	a. Compatible with adjacent land uses;
 		 	b. Obtainable according to data regarding expected need and market;
 		 	c. Assured of investment in necessary public facilities;
 		 	d. Supported by commitments from public agencies where appropriate;
 		 	e. Practicable with respect to private financial capability for completion of the proposed use;
 		 	f. Planned pursuant to a schedule attached to the reclamation plan so as to integrate the mining operation and reclamation with the postmining land use; and
 		 	g. Designed by a registered engineer in conformance with professional standards established to assure the stability, drainage, and configuration necessary for the intended use of the site;
 		3. The proposed use would be consistent with adjacent land uses and existing state and local land use plans;
 		4. The cabinet provides the governing body of the unit of general-purpose government in which the land is located, and any state or federal agency which the cabinet in its discretion determines to have an interest in the proposed use, an opportunity of not more than thirty (30) days to review and comment on the proposed use; and
 		5. All other requirements of this chapter will be met.
 	(c) In granting any permit pursuant to this subsection the following requirements apply:
 		1. The toe of the lowest coal seam and the overburden associated with it are retained in place as a barrier to slides and erosion;
 		2. The reclaimed area is stable;
 		3. The resulting plateau or rolling contour drains inward from the outslopes except at specified points;
 		4. No damage will be done to natural watercourses;
 		5. Spoil will be placed on the mountaintop bench as is necessary to achieve the planned postmining land use; provided, that all excess spoil material not retained on the mountaintop shall be placed in accordance with the provisions of KRS 350.440; and
 		6. Insure stability of the spoil retained on the mountaintop and meet the other requirements of this chapter.
 	(d) The regulatory authority shall promulgate specific regulations to govern the granting of permits in accord with the provisions of this subsection.
 	(e) All permits granted under the provisions of this subsection shall be reviewed not more than three (3) years from the date of issuance of the permit, unless the applicant affirmatively demonstrates that the proposed development is proceeding in accordance with the terms of the approved schedule and reclamation plan.

(3) (a) The cabinet shall adopt procedures pursuant to which it may permit variances from the requirements of KRS 350.410 for the purposes set forth in paragraph (c) of this subsection, provided that the watershed control of the area is improved, and further provided, complete backfilling with spoil material shall be required to cover completely the highwall, which material will maintain stability following mining and reclamation.
 	(b) Where an applicant meets the requirements of paragraphs (c) and (d) of this subsection, a variance from the requirement to restore the approximate original contour set forth in KRS 350.410 and 350.445(2) may be granted for surface coal mining operations where the owner of the surface knowingly requests in writing, as a part of the permit application, that such a variance be granted so as to render the land, after reclamation, suitable for an industrial, commercial, residential, or public use, including recreational facilities.
 	(c) After consultation with the appropriate land use planning agencies, if any, the potential use of the affected land shall:
 		1. Be deemed by the cabinet to constitute an equal or better economic or public use;
 		2. Be designed and certified by a qualified registered professional engineer in conformance with professional standards established to assure the stability, drainage, and configuration necessary for the intended use of the site; and
 		3. The watershed of the affected land be deemed by the cabinet to be improved.
 	(d) In granting a variance pursuant to paragraph (b) of this subsection, the cabinet shall require that only the amount of spoil will be placed off the mine bench that is necessary to achieve the planned postmining land use, insure stability of the spoil retained on the bench, meet all other requirements of this chapter, and require all spoil placement off the mine bench to comply with KRS 350.440.
 	(e) The cabinet shall promulgate specific regulations as it deems necessary, if any, to govern the granting of variances in accord with the provisions of this subsection and may impose additional requirements it deems to be necessary.
 	(f) All exceptions granted under the provisions of this subsection shall be reviewed not more than three (3) years from the date of issuance of the permit, unless the permittee affirmatively demonstrates that the proposed development is proceeding in accordance with the terms of the reclamation plan.
(4) The cabinet shall adopt programs, regulations, and procedures designed to provide technical assistance to assist the small coal operator with the permitting and environmental protection performance standards for surface coal mining operations within the Commonwealth. The programs shall be directed towards eliminating delays in the processing of permits by establishing a special administrative program to review small operator’s permit applications and by establishing a procedure for providing the small operator the technical services of public and private agencies in addition to the services provided pursuant to KRS 350.465(2)(f) necessary for completing the permit application. Specifically, notwithstanding any other provision of this chapter or regulations adopted pursuant thereto, for the purpose of this program, the cabinet shall:
 	(a) Develop a simplified small operator permit application. The cabinet shall notify all applicants of deficiencies in the form of the application by certified mail within ten (10) working days after the filing in the regional office. The applicant shall have ten (10) working days after the receipt of the notification to repair the deficiencies. Upon failure of the applicant to repair the deficiencies within ten (10) working days after receipt of the notification, the cabinet may return the application as incomplete.
 	(b) Provide in the abandoned mine land program for small operators, having mined coal under a state permit or license at any time within the previous three (3) years, participation consisting at least of the following:
 		1. That lands acquired or reclaimed by the state containing coal, coal refuse or other marketable minerals which should be removed in order to maximize the utilization, recoverability or conservation of solid fuel resources or to protect against adverse water quality impacts and which, once reclaimed, cannot be disturbed again by mining, shall be reclaimed by small operators unless the cabinet determines, after advertisement and advance opportunity to bid, that the reclamation project cannot be performed by the small operator bidders;
 		2. That the cabinet shall establish procedures for maximizing participation by small operators in all reclamation projects including:
 		 	a. Designing and establishing project specifications and setting forth in the annual request for federal funding under the state reclamation plan not less than twenty percent (20%) of the projects on cost basis to be performed by small operators;
 		 	b. Advance advertising, soliciting, evaluating bids, and awarding contracts on all state reclamation projects for small operators.
 		3. In the event no bids are submitted by small operators for small operator projects, the projects will be thereafter open for public bidding and no longer designated as small operator projects but shall satisfy that portion of the twenty percent (20%) set aside.
 	(c) For the purposes of this subsection, a small coal operator is one who is anticipated to mine less than three hundred thousand (300,000) tons per year, and the cabinet in determining tonnage for qualification shall consider all production from common ownership of other corporations or operations.
 	(d) Upon written notification by the small coal operator to the cabinet stating that no more mining will take place under a permit, the cabinet shall release a portion of the bond in accordance with KRS 350.070. In making its determinations pursuant to KRS 350.070 the cabinet shall:
 		1. Determine the percentage of the permitted acreage in the area of reduction in relation to the initial acreage of the permit;
 		2. Examine the land which has been disturbed and estimate the cost of reclamation;
 		3. When the estimated cost of reclamation does not exceed ten thousand dollars ($10,000) then the cabinet shall return all bond money in excess of the ten thousand dollars ($10,000);
 		4. When the estimated cost of reclamation exceeds ten thousand dollars ($10,000), the cabinet shall retain the amount estimated and shall return all bond money in excess of the estimated amount but in no case shall the cabinet return more than the amount determined by multiplying the percentage determined under subparagraph 1. of this paragraph times the original total bond amount.
History
History. 
Enact. Acts 1978, ch. 330, § 11, effective May 3, 1978; 1979 (Ex. Sess.), ch. 26, § 1, effective February 13, 1979; 1980, ch. 62, § 33, effective March 21, 1980; 1980, ch. 209, § 1, effective March 21, 1980; 1982, ch. 283, § 7, effective April 2, 1982; 1984, ch. 390, § 1, effective April 11, 1984; 1992, ch. 119, § 2, effective July 14, 1992.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendments to this section by ch. 62 and ch. 209, see Compiler’s Notes following KRS 350.010 and 350.025. For effective date of amendment by Acts 1982, ch. 283, see Compiler’s Notes following KRS 350.010.
 The Surface Mining Control and Reclamation Act of 1977, referred to herein, is compiled as 30 USCS §§ 1201 — 1328.

350.455.  Water impoundment on mining site.
Text
If authorized in the approved mining and reclamation plan and permit, the permittee or operator may create permanent impoundments of water on mining sites as part of reclamation activities only when it is adequately demonstrated that:
 	(1) The size of the impoundment is adequate for its intended purposes;
 	(2) The impoundment dam construction will be so designed as to achieve necessary stability with an adequate margin of safety compatible with that of structures constructed under Public Law 83-566 (16 U.S.C. 1006);
 	(3) The quality of impounded water will be suitable on a permanent basis for its intended use and that discharges from the impoundment will not degrade the water quality below water quality standards established pursuant to applicable federal and state law in the receiving stream;
 	(4) The level of water will be reasonably stable;
 	(5) Final grading will provide adequate safety and access for proposed water users; and
 	(6) The water impoundments will not result in the diminution of the quality or quantity of water utilized by adjacent or surrounding landowners for agricultural, industrial, recreational, or domestic uses.
History
History. 
Enact. Acts 1978, ch. 330, § 12, effective May 3, 1978; 1980, ch. 377, § 8; 1992, ch. 429, § 33, effective July 14, 1992.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendment to this section, see Compiler’s Notes following KRS 350.035.

350.460.  Financial interest by state employee prohibited.
Text
No employee of the state performing any function or duty under this chapter shall have a direct or indirect financial interest in any underground or strip coal mining operation. Whoever knowingly violates the provisions of this section is guilty of a Class A misdemeanor, and shall, upon conviction, be punished by a fine of not more than two thousand and five hundred dollars ($2,500), or by imprisonment of not more than one (1) year, or both.
History
History. 
Enact. Acts 1978, ch. 330, § 13, effective May 3, 1978.

350.465.  Permanent regulatory program.
Text
(1) The provisions of this section and regulations promulgated pursuant thereto, except with regard to the mining of clay, limestone, sand, gravel, fluorspar, stone, and rock asphalt, shall apply to the regulation of all surface coal mining and reclamation operations in the Commonwealth in the event that the Commonwealth receives from the United States Department of Interior and pursuant to the Surface Mining Control and Reclamation Act of 1977, PL 95-87, approval of a permanent state regulatory program, and the Commonwealth has promulgated regulations pursuant to this section.
(2) The Energy and Environment Cabinet is hereby authorized and directed to prepare, develop and promulgate a comprehensive permanent regulatory program for the implementation of the Surface Mining Control and Reclamation Act of 1977, PL 95-87, for the purpose of accepting and administering primary enforcement responsibilities pursuant to that act. The implementation of this section shall contain procedures similar to the Surface Mining Control and Reclamation Act of 1977, PL 95-87, and shall require surface coal mining operation performance standards no more stringent than provided for in that act. Nothing in this section shall be construed to empower the cabinet to adopt a regulatory program in conflict with the policy and purposes of the Surface Mining Control and Reclamation Act of 1977, PL 95-87. To that end, the Energy and Environment Cabinet shall include in its permanent regulatory program:
 	(a) Environmental protection performance standards to prevent or minimize the adverse environmental effects of surface coal mining and reclamation operations on the land and water resources of the Commonwealth;
 	(b) A procedure for designating as being unsuitable for mining certain lands because of their topographical, geological, hydrological, climatological, biological, or chemical characteristics or historical, cultural, scientific, or aesthetic values;
 	(c) Procedures and regulations for the allowance of those persons having an interest which is or may be adversely affected to have the opportunity to be heard at every significant or critical part of the administrative and judicial process, including, but not limited to, the permit review and issuance process, the general enforcement process and hearings incident thereto, and the rulemaking procedures conducted by the cabinet; and procedures and regulations for persons having a valid legal interest which is or may be adversely affected by the setting, release, and inspection of bonds to have an opportunity to be heard at every significant or critical part of the administrative and judicial process relating to bonds. The regulations shall provide reasonable procedures for notice and an opportunity to be heard, access to minesites, access to records, and other reasonable procedures to accomplish the purposes of this chapter;
 	(d) Procedures for the administrative and judicial review of all actions of the cabinet to administer and enforce the provisions of this chapter, including the award of costs and expenses, including attorney’s fees and expert witness fees, by the cabinet or the court;
 	(e) Plans and procedures for the reclamation and restoration of land and water resources affected by mining which have been abandoned or inadequately reclaimed to the standards imposed by this section and for which no bond is held or legal obligation to reclaim continues. The plan shall include provisions for the imposition of liens for necessary reclamation expenditures made on private property; and
 	(f) Procedures for the assumption of the small operator assistance program pursuant to the Surface Mining Control and Reclamation Act of 1977, PL 95-87. The cabinet shall assume and implement that program and apply for and administer funds as may be provided pursuant to that act and such state funds as may be provided for the program.
(3) In addition to any other authority, power, and duty vested in it by law, the cabinet shall have and exercise broad authority, power, and duty to:
 	(a) Require those persons who wish to engage in surface coal mining and reclamation operations to submit application for a permit from the cabinet to conduct the operations, and to include in that application all information required by the cabinet pertaining to that operation;
 	(b) Issue, deny, or modify under such conditions as the cabinet may prescribe, permits to conduct surface coal mining and reclamation operations within the Commonwealth;
 	(c) Enter and inspect any permitted surface coal mining and reclamation operation or any known or suspected unpermitted mining operation for the purpose of ascertaining compliance with any provision of this chapter or of the permit;
 	(d) Order the cessation of mining activities, and if necessary impose affirmative abatement obligations, upon the permittee, operator, or person when, upon inspection, the cabinet determines that this section or any permit condition is being or has been violated so as to constitute an imminent and inordinate peril to the welfare of the Commonwealth;
 	(e) Order a person, permittee, or an operator to comply with the requirements of this section or his permit if inspection reveals a violation of the conditions of his permit or of any provision of this section;
 	(f) Order a permittee to appear and show cause why his permit should not be suspended or revoked and his bond forfeited if the cabinet determines that the permittee or operator or the permitted operation has a pattern of violations of this section or permit conditions, and has willfully violated this section or permit conditions or a pattern of violations exists and that the violations are caused by the operator’s or permittee’s unwarranted failure to comply with this section or permit conditions;
 	(g) Require, increase, release, or decrease, under such conditions as the cabinet may prescribe, reclamation performance bonds and cause the forfeiture and collection of those bonds where the permittee has abandoned the operation or for which the permit under which the bond was given has been revoked or has expired without the required reclamation;
 	(h) To administratively impose, in lieu of those civil penalties provided for in KRS 350.990, civil penalties of up to five thousand dollars ($5,000) per day for violations of permit conditions, this section, or any orders of the cabinet and enforce the administrative assessment of the penalties by initiating civil action in the Franklin Circuit Court or in any court having jurisdiction of the defendant;
 	(i) Conduct hearings and make investigations of any matter relating to the regulation of surface coal mining and reclamation operations, and provide for the assessment and payment of civil penalties including the placement of proposed civil penalty assessments into an escrow account prior to a contest on the amount of the assessment, consistent with the process of law;
 	(j) Provide for variances or exceptions consistent with KRS 350.450 from or in addition to mining performance standards, recognizing the specific characteristics inherent in:
 		1. Steep slope mining;
 		2. Mountaintop removal;
 		3. Relatively low acreage disturbance or annual coal production;
 		4. Prime farmland mining as defined by the United States Department of Agriculture, and to provide for other variances where land uses and watersheds will be improved; and
 		5. Postmining uses different from and as beneficial as the premining uses;
 	(k) Receive and expend funds or aid from whatever source to accomplish the purposes of this chapter; and
 	(l) Propose and promulgate regulations to accomplish the purposes of this section.
(4) The cabinet shall not promulgate regulations which are inconsistent with the Surface Mining Control and Reclamation Act of 1977, PL 95-87.
(5) Any person who violates a provision of this section or the regulations promulgated pursuant thereto shall be subject to those penalties and remedies set forth in KRS 350.990 except as provided for in subsection (3)(h) of this section.
History
History. 
Enact. Acts 1978, ch. 330, § 28, effective June 1, 1979; 1980, ch. 62, § 34; 1992, ch. 429, § 34, effective July 14, 1992; 2010, ch. 24, § 1889, effective July 15, 2010.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendment to this section, see Compiler’s Notes following KRS 350.010.
 The Surface Mining Control and Reclamation Act of 1977, referred to in this section, is compiled as 30 USCS § 1201 et seq.
NOTES TO DECISIONS
1. Compulsory Reclamation.
2. Regulations.
 		3. — Invalid.
4. Remedies Not Mutually Exclusive.
1.Compulsory Reclamation.
 An operator can be compelled to undertake reclamation. Payne v. Commonwealth, Natural Resources & Environmental Protection Cabinet, 746 S.W.2d 90, 1988 Ky. App. LEXIS 29 (Ky. Ct. App. 1988).
2.Regulations.
3.— Invalid.
 Strip mining regulation which denies the due process hearing to an aggrieved party based solely on his financial inability to pay the penalties which he seeks to appeal is unconstitutional, in violation of the equal protection clauses of both the United States and Kentucky constitutions. Franklin v. Natural Resources & Environmental Protection Cabinet, 799 S.W.2d 1, 1990 Ky. LEXIS 75 (Ky. 1990).
 The statutes which authorize the enactment of a regulation requiring payment of any penalties imposed by a hearing officer prior to a formal hearing — viz., KRS 224.033 (now 224.10-100), 350.020, 350.028, 350.255, 350.465 and 350.610 — do not mention nor do they authorize prepayment of penalties as a condition precedent to a formal hearing; therefore such regulation is null, void and unenforceable. Franklin v. Natural Resources & Environmental Protection Cabinet, 799 S.W.2d 1, 1990 Ky. LEXIS 75 (Ky. 1990).
 Where a federal act and its regulations provide for a procedure by which an accused strip miner is provided a formal hearing, with a full record, rights of examination, cross-examination, subpoenas, etc., and where from this full hearing there is an appeal to an administrative law judge and ultimately to the federal court system, by not providing a similar proceeding, the parallel Kentucky regulations are more stringent than the federal law and regulations, in violation of KRS 13A.120(1), thus making 405 KAR 7:090(4), which provides for a formal hearing only upon prepayment, null, void and unenforceable. Franklin v. Natural Resources & Environmental Protection Cabinet, 799 S.W.2d 1, 1990 Ky. LEXIS 75 (Ky. 1990).
4.Remedies Not Mutually Exclusive.
 The remedy of bond forfeiture and the remedy of ordering a permittee to reclaim a site are not mutually exclusive; nothing in the statutes providing for forfeiture of bond if a reclamation violation is not abated, that authorize the cabinet to order that a permittee undertake certain abatement obligations or that authorize the cabinet to seek injunctive relief suggest that these remedies are intended to be mutually exclusive; on the contrary the cabinet’s ability to seek remedies of both bond forfeiture and injunctive relief afford it protection in those cases in which the amount of the bond is inadequate to pay for the cost of completing reclamation. Natural Resources & Envtl. Protection Cabinet v. Whitley Dev. Corp., 940 S.W.2d 904, 1997 Ky. App. LEXIS 26 (Ky. Ct. App. 1997).
Cited:
 Smith v. Natural Resources & Environmental Protection Cabinet, 712 S.W.2d 951, 1986 Ky. App. LEXIS 1113 (Ky. Ct. App. 1986).
Research References and Practice Aids
Northern Kentucky Law Review.
Comments, Kentucky Application for Abandoned Mine Reclamation Funds Pursuant to Title IV of Federal Law 95-87, Surface Mining Control and Reclamation Act of 1977, 10 N. Ky. L. Rev. 261 (1983).

350.470.  Review of regulations. [Repealed]
History
History. 
Enact. Acts 1978, ch. 330, § 29, effective June 1, 1979; 1980, ch. 377, § 6; repealed by 2017 ch. 117, § 49, effective June 29, 2017.
Annotations
Compiler's Notes.
 This section (Enact. Acts 1978, ch. 330, § 29, effective June 1, 1979; 1980, ch. 377, § 6) was repealed by Acts  2017, ch. 117, § 49, effective June 29, 2017.

350.475.  Regulations regarding disturbance of reclaimed permit areas and for transferring liability for reclamation.
Text
(1) The Energy and Environment Cabinet is directed to promulgate regulations which specifically address what liability surface mining permittees shall have to reclaim permit areas on which parties or forces not controlled by the permittee have disturbed the reclamation previously performed by the permittee. Such parties or forces not controlled by the permittee shall include, without limitation, acts of God, oil and gas operations, loggers, recreational vehicles, and trespassers.
(2) The Energy and Environment Cabinet is also directed to promulgate regulations which specifically set forth the procedure for transferring liability for reclamation of a surface mining permit to a party who will make a post mining use of the permit area.
History
History. 
Enact. Acts 1990, ch. 494, § 1, effective July 13, 1990; 2010, ch. 24, § 1890, effective July 15, 2010.

350.480.  Use of simplified procedures for determining restoration of soil productivity on mined prime farmlands.
Text
The cabinet shall allow the use of a soil test or other simplified procedures to determine if soil productivity on mined prime farmlands has been restored to levels that would allow average crop yields to equal or exceed the average yield of the reference crop, provided the methods are approved by the Office of Surface Mining.
History
History. 
Enact. Acts 1992, ch. 284, § 1, effective July 14, 1992.

350.485.  Promotion of research and data collection on simplified procedures to determine their validity with respect to restoration of soil productivity on mined prime farmlands.
Text
The cabinet shall encourage research and data collection to determine the validity of using a soil test or other simplified procedure to determine if mined prime farmland soils will meet yield requirements.
History
History. 
Enact. Acts 1992, ch. 284, § 2, effective July 14, 1992.

350.500.  Definitions for KRS 350.500 to 350.521.
Text
As used in KRS 350.500 to 350.521, unless the context otherwise requires:
 	(1) “Actuarial soundness” means the fund has achieved financial positioning such that the collected revenues, including bond forfeiture amounts, and earned investment income in aggregate are sufficient to build reserves that can be reasonably anticipated to provide for the long-term future expected reclamation losses, including shock or catastrophic losses, loss adjustment expenses, and administrative expenses associated with the fund’s operation;
 	(2) “Date of establishment of the fund” means July 1, 2013;
 	(3) “Kentucky reclamation guaranty fund” or “the fund” means the fund established in KRS 350.503;
 	(4) “Reclamation Guaranty Fund Commission” or “commission” means the commission established in KRS 350.506; and
 	(5) “Voluntary bond pool fund” means that bond pool fund established in KRS 350.700 to 350.755, which are repealed by 2013 Ky. Acts ch. 78, sec. 12.
History
History. 
Enact. Acts 2013, ch. 78, § 1, effective March 22, 2013.

350.503.  Kentucky reclamation guaranty fund.
Text
(1) There is hereby established a revolving fund to be known as the “Kentucky reclamation guaranty fund,” which shall be administratively assigned to the cabinet and which shall be administered in accordance with the terms of KRS 350.500 to 350.521.
(2) The fund shall consist of all moneys collected pursuant to KRS 350.515 and 350.518.
(3) Moneys collected pursuant to subsection (2) of this section shall not be utilized for the reclamation of permits forfeited prior to January 1, 2014, except for obligations as may arise from the forfeiture of bonds prior to that date secured by the voluntary bond pool.
(4) Moneys in the fund shall be held in an interest-bearing account and shall be used as follows and for no other purposes:
 	(a) To reclaim, in the event of forfeiture, permit areas or increments thereof, covered by the fund;
 	(b) To compensate the cabinet for costs of administering the fund;
 	(c) To fund audits and actuarial studies required under KRS 350.509; and
 	(d) To cover all operating expenses and any necessary legal expenses of the Reclamation Guaranty Fund Commission.
(5) Moneys in the fund shall not be utilized for long-term treatment of substandard water discharges and subsidence.
(6) Notwithstanding KRS 45.229, any moneys remaining in the fund at the close of a fiscal year shall not lapse, but shall be carried forward into the succeeding fiscal year for use as provided in this section.
(7) The fund shall be exempt from the requirements applicable to insurers under KRS Chapter 304.
History
History. 
Enact. Acts 2013, ch. 78, § 2, effective March 22, 2013.

350.506.  Reclamation Guaranty Fund Commission — Membership — Bylaws — Meetings — Conflicts of interest — Applicability of Executive Branch Code of Ethics.
Text
(1) There is hereby created the Reclamation Guaranty Fund Commission which shall be administratively attached to the cabinet. The commission shall consist of seven (7) members. One (1) member shall be the secretary of the Energy and Environment Cabinet, or his or her designee, who shall serve as chair of the commission. The other six (6) members of the commission shall be appointed by the Governor on July 1, 2013, as follows:
 	(a) Three (3) members of the commission shall be representatives of the coal mining industry, with the following qualifications:
 		1. A representative of a permittee which participates in the fund and has mined and sold less than one million (1,000,000) tons of coal during the twelve (12) months preceding appointment;
 		2. A representative of a permittee which participates in the fund and has mined and sold over one million (1,000,000) tons but less than five million (5,000,000) tons of coal during the twelve (12) months preceding appointment; and

 		3. a. A representative of a permittee which participates in the fund and has mined and sold more than five million (5,000,000) tons of coal during the twelve (12) months preceding appointment; or
 		 	b. If no permittee which participates in the fund has mined and sold more than five million (5,000,000) tons of coal in the twelve (12) months preceding appointment, the member shall be selected from permittees which meet the criteria for appointment set out in subparagraph 2. of this paragraph;
 	(b) Two (2) members of the commission shall be representatives with a background in the insurance and banking industries with knowledge of the coal industry and chosen from a list of six (6) nominees submitted by the chair of the commission and the remaining members of the commission; and
 	(c) One (1) member shall be a certified public accountant who is not associated with, or does not have a financial interest in, coal mining operations in the Commonwealth of Kentucky.

(2) (a) The Governor shall initially appoint the other six (6) members as follows, and whose terms shall commence with the beginning date of the establishment of the fund:
 		1. Two (2) members for a term of two (2) years;
 		2. Two (2) members for a term of three (3) years; and
 		3. Two (2) members for a term of four (4) years.
 	(b) Subsequent appointments shall be made by the Governor for terms of four (4) years. Members may serve successive terms if reappointed, not to exceed two (2) full consecutive terms. Any vacancy in an unexpired term shall be filled for the unexpired portion of the term by the Governor.
 	(c) A member of the commission shall be elected at the first meeting of each fiscal year by majority vote of the other members to serve as vice chair of the commission whose term shall be for one (1) year.
(3) The commission shall adopt bylaws by which it shall establish procedures for conduct of meetings.
(4) The official domicile of the commission shall be Franklin County. All actions of the commission shall be considered to occur in Franklin County.
(5) The commission shall meet no less than once a month with the first meeting to be held on or before July 1, 2013, during the first year. Commencing with the second year, the commission shall meet no less than once every three (3) months. Four (4) members of the commission shall constitute a quorum at any meeting.
(6) Each commission member, except the cabinet representative, shall receive one hundred fifty dollars ($150) per diem for each meeting attended. Members of the commission also shall be reimbursed for actual and necessary expenses directly related to meetings of the commission.
(7) If a member of the commission fails to attend four (4) consecutive meetings, the position shall be considered to be vacated, and the Governor, after receiving notice of the vacancy from the commission, shall immediately appoint a qualified person to serve the remainder of the term.
(8) Any member of the commission having any direct or indirect financial interest or any other conflict of interest with respect to an assignment of classification pursuant to KRS 350.518, sanctions for nonpayment of fees established in KRS 350.515 and 350.518, or assessment of the fee pursuant to KRS 350.518, shall not participate in any discussion or vote pertaining to specific mining operations for which the member is an owner or employee.
(9) Misuse of the office by a member of the commission to obtain personal, pecuniary, or material gain or advantage for himself or a company in his dominion or control shall be automatic grounds for removal by the Governor.
(10) Members of the commission, its agents, and employees shall be immune from suit in any action, civil or criminal, which is based upon any official act or acts performed by them in good faith.
(11) Members of the commission, its agents, and employees shall be subject to the terms and provisions of the Executive Branch Code of Ethics, as set forth in KRS Chapter 11A.
History
History. 
Enact. Acts 2013, ch. 78, § 3, effective March 22, 2013.
Annotations
Legislative Research Commission Notes.
 
(3/22/2013). Under the authority of KRS 7.136(1), the Reviser of Statutes has modified the internal numbering of subsection (1)(a) of this statute from the way it appeared in 2013 Ky. Acts ch. 78, sec. 3. The words in the text were not changed.

350.509.  Duties of commission.
Text
The commission shall be attached to the cabinet for administrative purposes and staffed by the Office of the Reclamation Guaranty Fund established pursuant to KRS 350.512. The commission shall:
 	(1) Review, recommend, and promulgate administrative regulations pursuant to KRS Chapter 13A, which are necessary to:
 		(a) Monitor and maintain the fund;
 		(b) Establish a structure for the administration of processing claims and making payments;
 		(c) Establish mechanisms for review of the viability of the fund and criteria for determining when a recommendation shall be made to the secretary of the cabinet to close the fund for failure to maintain actuarial soundness;
 		(d) Set the schedule of penalties consistent with this chapter associated with late payment, failure to pay, and defrauding the commission through the submission of fraudulent information or withholding requested documentation;
 		(e) Review, in accordance with the applicable administrative regulations of the cabinet and KRS 350.515 and 350.518, all assignments of permittee classification of mine type and assessment of established fees; and
 		(f) Establish a structure for the payment of the assessments required in KRS 350.515(2)(b) and 350.518;
 	(2) Notify permittees of suspension or reinstatement of the fees required by KRS 350.518(2);
 	(3) Employ, in accordance with KRS 45A.690 to 45A.725, a certified public accountant in good standing to perform an annual audit of the fund for the first five (5) years of the operations of the fund. Thereafter, the commission shall have audits performed every two (2) years or more frequently as determined necessary by the commission. Audit results shall be reported to the commission and to the Governor;
 	(4) Employ, in accordance with KRS 45A.690 to 45A.725, a qualified actuary to perform an actuarial study annually for the first three (3) years of the operations of the fund. Thereafter, the commission shall have actuarial studies performed every two (2) years or more frequently as determined necessary by the commission. Results of these studies shall be reported to the commission and to the Governor;
 	(5) Perform all functions necessary and authorize expenditures from the fund necessary to carry out the provisions of law and the administrative regulations of the commission;
 	(6) Report to the Governor and the Interim Joint Committee on Natural Resources and Environment no later than December 31 of each year as to the financial status of the reclamation guaranty fund;
 	(7) Conduct investigations and issue subpoenas on behalf of the commission to verify reporting, payment, and other activities of permittees related to the fund. All documents produced in response to investigations and subpoenas by the commission shall remain confidential and not subject to the provisions of KRS 61.870 to 61.882; and
 	(8) Bring an action in Franklin Circuit Court against any permittee for the recovery of funds spent by the commission by reason of forfeiture of that permittee. The commission may utilize the legal department of the cabinet for this purpose.
History
History. 
Enact. Acts 2013, ch. 78, § 4, effective March 22, 2013.

350.512.  Office of the Reclamation Guaranty Fund — Duties of executive director.
Text
(1) The Governor shall establish an Office of the Reclamation Guaranty Fund and appoint an executive director to manage its affairs. The executive director shall serve at the pleasure of the Governor and have all the authority to hire staff, contract for necessary services, and implement the collection of fees and assessments set forth by the commission.
(2) The executive director shall be responsible for:
 	(a) Collecting and depositing into the fund all fees submitted by permittees;
 	(b) Assessing permit eligibility of permittees for late payment or nonpayment of fees, in accordance with KRS 350.515 and 350.518;
 	(c) Compiling information about permittees for use by the commission in assigning or revising classifications and fees;
 	(d) Paying moneys out of the fund as authorized by the commission;
 	(e) At each meeting of the commission, reporting to the same, the status of the fund and activities of the fund’s executive director; and
 	(f) Performing other administrative functions as are necessary to carry out the purposes of KRS 350.500 to 350.521.
History
History. 
Enact. Acts 2013, ch. 78, § 5, effective March 22, 2013.

350.515.  Mandatory participation in fund — Initial capitalization — One-time assessments — Full-cost bond in lieu of participation.
Text
(1) Any permittee of a surface coal mining operation, as defined in KRS 350.010(1), located in Kentucky who meets the criteria set forth in this section and in administrative regulations promulgated by the cabinet, shall be a mandatory participant in the fund, except as provided in subsection (5) of this section.
(2) The initial capitalization of the fund shall be accomplished in the following manner:
 	(a) Transfer of the assets and liabilities of the voluntary bond pool fund to the Kentucky reclamation guaranty fund upon March 22, 2013; and
 	(b) On the date of the establishment of the fund, each entity holding a permit subject to subsection (1) of this section shall be liable to the fund for the following one (1) time assessments, which shall be payable to the fund within thirty (30) days’ notice of the amounts thereof:
 		1. A start-up assessment of one thousand five hundred dollars ($1,500); and
 		2. An assessment of ten dollars ($10) per active permitted acre.
(3) Members of the former voluntary bond pool as established prior to March 22, 2013, shall be exempt from the requirements of subsections (2)(b) and (4) of this section.
(4) Entities entering the fund after the date of the establishment of the fund shall pay a one (1) time assessment of ten thousand dollars ($10,000) to the fund. The cabinet shall not issue a permit to the entity until the one (1) time assessment is paid.
(5) Member entities shall be given the option to provide full-cost bonds based on a reclamation cost estimate that reflects reclamation costs to the cabinet and certified by a registered professional engineer in lieu of participation in the fund. The estimate’s calculations shall be equivalent to those set forth in the United States Office of Surface Mining Reclamation and Enforcement’s Handbook for the Calculation of Reclamation Bond Amounts, OSM Directive TSR-1, and calculated on forms developed by the cabinet. If an applicant opts out and elects to provide a full-cost bond, the applicant shall not be subject to any fees or to any provisions of KRS 350.500 to 350.521.
History
History. 
Enact. Acts 2013, ch. 78, § 6, effective March 22, 2013.

350.518.  Permittee to submit permit-specific bond under KRS 350.060(11) — Tonnage fees — Assignment of mine type classification — Inclusion of future permits of existing classification — Inclusion of future permits of existing voluntary bond pool fund members — Permit-specific penal bond — Administrative regulations — Suspension of permit for arrearage in fees — Rights and remedies.
Text
(1) In addition to the provisions of KRS 350.500 to 350.521, each permittee shall submit a permit-specific bond in accordance with KRS 350.060(11) and all administrative regulations promulgated thereunder.
(2) Each permittee subject to KRS 350.515(1) shall pay to the fund a fee for each ton of coal mined and sold by surface and underground coal mining operations from each permit area. For the purposes of assessing tonnage fees, all permits subject to eligibility for expenditures from the fund shall be assigned to one (1) of the following classifications:
 	(a) Surface coal mining operations, including auger and highwall mining, for which an initial rate of seven and fifty-seven hundredths cents ($0.0757) per ton of coal shall be paid to the fund;
 	(b) Underground coal mining operations, for which an initial rate of three and fifty-seven hundredths cents ($0.0357) per ton of coal shall be paid to the fund;
 	(c) Permits that consist of combined surface and underground mining operations shall pay a fee in accordance with the predominant method of coal extraction;
 	(d) All permits previously subject to the voluntary bond pool fund at the time of its repeal by 2013 Ky. Acts ch. 78, sec. 12, shall:
 		1. Be excluded from the start-up fee established in KRS 350.515;
 		2. Pay the tonnage fees set forth in paragraphs (a) and (b) of this subsection to the fund in lieu of tonnage fees otherwise due under KRS 350.725(2); and
 		3. Continue to receive subsidization of the reclamation bonding authorized under KRS 350.500 to 350.521 and the administrative regulations adopted pursuant thereto.
The fund shall continue to provide coverage for existing bonds previously issued for them by the voluntary bond pool;
 	(e) Permits which are used exclusively for coal preparation and processing operations, loading activities, disposal of refuse operations, coal haulage and access roads, mine maintenance areas, and other support facilities, and other permits not subject to the provisions of paragraphs (a) and (b) of this subsection as determined by the commission, shall pay an annual fee of ten dollars ($10) per acre to the fund in equal quarterly installments; and
 	(f) Any permits, or expired permits, not subject to the fees in paragraphs (a) to (e) of this subsection shall pay an annual fee of six dollars ($6) per surface acre to the fund in equal quarterly installments. The fee shall not apply to permits that:
 		1. Have not been initially disturbed after permit issuance by the permittees;
 		2. Contain underground acreage only; or
 		3. Have received an initial bond release in accordance with KRS 350.093(4)(a).

(3) (a) The commission shall include in the fund under the terms set forth in subsection (2)(d) of this section, future permits obtained by entities that are members of the voluntary bond pool fund at the date of the establishment of the fund, provided the entity and the entity’s owners seeking permit coverage have:
 		1. Never committed a violation for mining without having first obtained the required permit under this chapter;
 		2. Never forfeited a bond or had a permit revoked under this chapter;
 		3. Never avoided forfeiture of a bond under this chapter because of a surety-performed reclamation work to avoid forfeiture;
 		4. Never been determined to have demonstrated a pattern of violations pursuant to KRS 350.028(4), 350.130(3), or 350.465(3)(f);
 		5. Not been issued more than four (4) orders for cessation and immediate compliance pursuant to a failure to perform remediation within the time or under the terms specified by the cabinet in a notice of noncompliance and order for remedial measures in the most recent thirty-six (36) months of operation and the order was abated as ordered by the cabinet in a timely manner and was not for a violation of contemporaneous reclamation requirements as prescribed in administrative regulations promulgated by the cabinet and have reached final dispositions;
 		6. Not committed more than three (3) violations for contemporaneous reclamation requirements as prescribed in administrative regulations promulgated by the cabinet in the most recent thirty-six (36) months of operation and the order was abated as ordered by the cabinet in a timely manner and have reached final disposition, except the commission may for good cause shown and by unanimous vote exclude violations that have been terminated by the cabinet with no civil penalty;
 		7. Not committed more than eight (8) violations of surface mining permanent program requirements set forth in this chapter or any performance standards for mining established in administrative regulations promulgated by the cabinet pursuant to this chapter and which have reached final disposition on any one (1) permit in any twelve (12) month period of the most recent thirty-six (36) months of operation, except the commission may for good cause shown and by unanimous vote exclude the twelve (12) month period on one (1) permit during which the largest number of violations occurred and may for good cause shown and by unanimous vote exclude violations that were timely abated and terminated by the cabinet with no civil penalty; or
 		8. Not had civil penalties under this chapter or imposed pursuant to administrative hearing of the cabinet remaining unpaid more than thirty (30) days after they were due and payable, within the most recent thirty- six (36) months of operation.
 	(b) The existing members of the voluntary bond pool are deemed to qualify as members thereof under the provisions of this subsection, and the provisions of this subsection shall only apply to the existing members of the voluntary bond pool prospectively from March 22, 2013.
(4) The increase in the total amount of bonds issued to any one (1) member of the voluntary bond pool under subsection (3) of this section shall not exceed twenty-five percent (25%) of the greater of:
 	(a) The member’s aggregate amount of bonds in force and issued by the voluntary bond pool as of March 22, 2013; or
 	(b) The total of that member’s aggregate amount of bonds in force and issued by the voluntary bond pool as of March 22, 2013, plus fifty-five percent (55%) of that total.
(5) The commission may consider for inclusion in the fund under the terms set forth in subsection (2)(d) of this section permits obtained by an entity which is not a participant of the fund as of March 22, 2013, provided the entity and the entity’s owners can meet eligibility standards established in administrative regulations promulgated by the commission.
(6) Any permits accepted into the fund under the terms set forth in subsection (3) of this section shall require payment of a permit-specific penal bond computed at a rate of two thousand dollars ($2,000) for each acre or fraction of an acre included in the proposed permit area, and shall pay the actuarially determined tonnage rates set forth in subsection (2)(a) to (c) of this section.
(7) Changes to the rates set forth in this section and others, including those set out in subsection (2)(d) of this section, shall be made by the commission through administrative regulation and shall be in an amount sufficient to maintain actuarial soundness of the fund in accordance with the annual actuarial study.
(8) Reporting and payment of fees shall be made in accordance with administrative regulations promulgated by the commission. The commission may request and review documents and reports from the Kentucky Department for Natural Resources and the United States Office of Surface Mining Reclamation and Enforcement to verify production records submitted by permittees.
(9) Upon the receipt of notification from the commission that a permittee is in arrearage in the payment of any fees assessed to a permit, the cabinet shall forthwith suspend the permit. A suspension of a permit under this subsection may be appealed pursuant to the hearing provisions of KRS 350.0301.
(10) A permit suspended by the cabinet under subsection (9) of this section shall have that suspension immediately lifted upon notification by the commission that the arrearage has been paid in full by the permittee.
(11) Any person who considers himself or herself to be aggrieved by any determination made by the commission under KRS 350.500 to 350.521 shall have all of the rights and remedies provided in KRS 350.0301.
History
HISTORY: 
Enact. Acts 2013, ch. 78, § 7, effective March 22, 2013; 2018 ch. 85, § 7, effective July 14, 2018.
Annotations
Legislative Research Commission Notes.
 
(3/22/2013). Under the authority of KRS 7.136(1), the Reviser of Statutes has modified the internal numbering of subsection (2)(d) of this statute from the way it appeared in 2013 Ky. Acts ch. 78, sec. 7. The words in the text were not changed.

350.521.  Forfeiture of bonds for permits covered by fund — Use of additional moneys when bond insufficient to cover estimated reclamation cost.
Text
(1) Bonds for permits covered by the fund forfeited after January 1, 2014, in accordance with KRS 350.130(1) shall be placed in the fund. The commission, its members, and employees shall not be named a party to any forfeiture action.
(2) Whenever the bond for a permit covered by the fund is forfeited to the cabinet, and a cost estimate prepared by the cabinet indicates the forfeited bond is insufficient to reclaim the permit to the requirements of this chapter, the cabinet shall first use any outstanding permit-specific performance bond for reclamation on the forfeited permit. Any additional moneys necessary to reclaim the permit area to the standards of this chapter shall be withdrawn from the reclamation guaranty fund upon request by the cabinet to the extent that moneys exist in the fund.
(3) Within seven (7) days following receipt of a request for payment of funds by the cabinet, the executive director of the fund shall pay to the cabinet the sum requested, not to exceed the estimated reclamation cost, subject to the limitations set forth in subsection (2) of this section.
History
History. 
Enact. Acts 2013, ch. 78, § 8, effective March 22, 2013.

 Abandoned Mine Lands Program
350.550.  Creation of Abandoned Mine Lands Program — Reclamation fund — Use of fund. 
350.553.  Certification of achievement of priorities — Effect of concurrence in certification. 
350.555.  Priorities for expenditure of moneys from fund. 
350.560.  Lands and water eligible for reclamation or drainage abatement expenditures. 
350.563.  Restrictions on use of reclamation project grants. 
350.565.  Authority to submit plans and reports to federal Department of the Interior. 
350.570.  Right of cabinet to enter upon land for reclamation purposes — Acquisition and disposal of land by Commonwealth. 
350.575.  Lien for reclamation. 
350.580.  Reclamation of surface impacts of underground or surface mining. 
350.585.  Emergency restoration and reclamation. 
350.590.  Power of cabinet to administer provisions of Abandoned Mine Lands Program. 
350.595.  Application for inclusion under Abandoned Mine Land Enhancement Program — Coverage under Kentucky reclamation guaranty fund. 
350.597.  Special trust fund. 
350.550.  Creation of Abandoned Mine Lands Program — Reclamation fund — Use of fund.
Text
(1) There is hereby created within the Commonwealth of Kentucky an Abandoned Mine Lands Program, to be administered within the Energy and Environment Cabinet. The secretary of the Energy and Environment Cabinet may promulgate regulations necessary to implement this program. The provisions of KRS 350.150, 350.152, 350.154, 350.156(1) and (2), 350.158, 350.161, and 350.163 shall not be applicable to this program.
(2) The Finance and Administration Cabinet is hereby directed to establish a fund to be known as the abandoned mine reclamation fund (hereinafter referred to as the “fund”).
(3) The fund shall consist of amounts deposited in the fund from time to time, including but not limited to:
 	(a) The reclamation fees levied pursuant to Section 402 of P.L. 95-87 and allocated to the Commonwealth of Kentucky;
 	(b) Any income derived from or any user charge imposed on or for land reclaimed pursuant to the Abandoned Mine Lands Program after the expenses of the program have been deducted;
 	(c) Donations by persons, corporations, associations, governmental entities, and foundations for the purposes of the Abandoned Mine Lands Program;
 	(d) Interest credited to the fund pursuant to Section 401(e) of P.L. 95-87 and allocated to the Commonwealth of Kentucky; and
 	(e) All other moneys as provided for consistent with this chapter.
(4) Moneys in the fund may be used for the following purposes:
 	(a) Reclamation and restoration of land and water resources adversely affected by past coal mining, including but not limited to reclamation and restoration of abandoned surface mine areas, abandoned coal processing areas, and abandoned coal refuse disposal areas; sealing and filling of abandoned deep mine entries and voids; planting of land adversely affected by past coal mining to prevent erosion and sedimentation; prevention, abatement, treatment, and control of water pollution created by coal mine drainage, including restoration of stream beds, and construction and operation of water treatment plants; prevention, abatement, and control of burning coal refuse disposal areas and burning coal in situ; and prevention, abatement, and control of coal mine subsidence;
 	(b) Acquisition and filling of voids and sealing of tunnels, shafts, and entryways;
 	(c) Acquisition of land as provided for in this chapter;
 	(d) Restoration, reclamation, abatement, control, or prevention of adverse effects of coal mining which constitute an emergency as provided for in this program;
 	(e) Administrative expenses of the program to accomplish the purposes of this program;
 	(f) For the purposes of Section 507(c) of P.L. 95-87; and
 	(g) All other necessary expenses to accomplish the purposes of this program.
History
History. 
Enact. Acts 1980, ch. 62, § 18; 1992, ch. 207, § 1, effective July 14, 1992; 2007, ch. 32, § 2, effective June 26, 2007; 2010, ch. 24, § 1891, effective July 15, 2010.
Annotations
Compiler’s Notes.
 For effective date of the 1980 enactment of this section, see Compiler’s Notes following KRS 350.010.
 Section 402 of P.L. 95-87, referred to in subdivision (3)(a) of this section, is compiled as 30 USCS § 1232.
 Section 401(e) of P.L. 95-87, referred to in subdivision (3)(d) of this section, is compiled as 30 USCS § 1231(e).
 Section 507(c) of P.L. 95-87, referred to in subdivision (4)(g) of this section, is compiled as 30 USCS 1257(c).

350.553.  Certification of achievement of priorities — Effect of concurrence in certification.
Text
(1) The Governor may certify to the Secretary of the Interior that all of the priorities stated in Section 403(a) of P.L. 95-87 and KRS 350.555 for eligible lands and waters pursuant to Section 404 of P.L. 95-87 and KRS 350.560(1), (2), and (3) have been achieved.
(2) If the Secretary of the Interior concurs with the Governor’s certification under subsection (1), for purposes of determining the eligibility of lands and waters for annual grants under KRS 350.550(3), KRS 350.560(1), (2), and (3) shall not apply. Rather, eligible lands, waters, and facilities shall be those:
 	(a) Which were mined or processed for minerals or which were affected by the mining or processing, and abandoned or left in inadequate reclamation status prior to August 3, 1977; and
 	(b) For which there is no continuing responsibility under state or other federal laws.
(3) Expenditures of moneys for lands, waters, and facilities referred to in subsection (2), above, shall reflect the following objectives and priorities in the order stated, in lieu of the priorities stated in KRS 350.555:
 	(a) The protection of public health, safety, general welfare, and property from extreme danger of adverse effects of mineral mining and processing practices.
 	(b) The protection of public health, safety, and general welfare from adverse effects of mineral mining and processing practices.
 	(c) The restoration of land and water resources and the environment previously degraded by the adverse effects of mineral mining and processing practices.
(4) Sites and areas designated for remedial action pursuant to the Uranium Mill Tailings Radiation Control Act of 1978 (42 U.S.C. Section 7901 et seq.) or which have been listed for remedial action pursuant to the Comprehensive Environmental Response Compensation and Liability Act of 1980 (42 U.S.C. Section 9601 et seq.) shall not be eligible for expenditures from the fund under this section.
(5) Reclamation projects involving the protection, repair, replacement, construction, or enhancement of utilities such as those relating to water supply, roads, or other facilities serving the public adversely affected by mineral mining and processing, and the construction of public facilities in communities impacted by coal or other mineral mining and processing practices, shall be deemed part of the objectives set forth, and undertaken as they relate to, the priorities stated in subsection (3) above.
(6) Notwithstanding subsection (5), above, if the Secretary of the Interior has concurred in the certification referenced in subsection (1), above, and the Governor determines that there is a need for activities or construction of specific public facilities related to the coal or minerals industry and if the Secretary of the Interior concurs in the need, then the Commonwealth of Kentucky may use annual grants made available under KRS 350.550(3) to carry out the activities or construction.
(7) The provisions of KRS 350.570 and KRS 350.575 shall apply to subsections (1) through (5) of this section, except that for purposes of this section, the references to coal in KRS 350.570 and KRS 350.575 shall not apply.
History
History. 
Enact. Acts 1992, ch. 207, § 3, effective July 14, 1992.
Annotations
Compiler’s Notes.
 Sections 403(a) and 404 of P.L. 95-87, referred to in subsection (1) of this section, are compiled as 30 USCS §§ 1233a and 1234, respectively.

350.555.  Priorities for expenditure of moneys from fund.
Text
Expenditure of moneys from the fund on lands and water eligible pursuant to KRS 350.560 for the purposes of the Abandoned Mine Lands Program shall reflect the following priorities in the order stated:

 	(1) (a) The protection of public health, safety, and property from extreme danger of adverse effects of coal mining practices; and
 		(b) The restoration of land and water resources and the environment that have been degraded by the adverse effects of coal mining practices and which are situated adjacent to a site that has been or will be remediated under this subsection;

 	(2) (a) The protection of public health and safety from the adverse effects of coal mining practices; and
 		(b) The restoration of land and water resources and the environment that have been degraded by the adverse effects of coal mining practices and which are situated adjacent to a site that has been or will be remediated under this subsection; and
 	(3) The restoration of land and water resources and the environment previously degraded by adverse effects of coal mining practices, including measures for the conservation and development of soil, water (excluding channelization), and woodland resources, fish and wildlife, recreation resources, and economic productivity.
History
History. 
Enact. Acts 1980, ch. 62, § 19; 2007, ch. 32, § 3, effective June 26, 2007.
Annotations
Compiler’s Notes.
 For effective date of this section, see Compiler’s Notes following KRS 350.010.
Legislative Research Commission Note.
 
The provisions of this section became operative on May 18, 1982, when the conditional approval granted by the United States Secretary of the Interior appeared in the Federal Register.

350.560.  Lands and water eligible for reclamation or drainage abatement expenditures.
Text
(1) Lands and water eligible for reclamation or drainage abatement expenditures under the Abandoned Mine Lands Program are those which were mined for coal or which were affected by coal mining, wastebanks, coal processing, or other coal mining processes, and were abandoned or left in an inadequate reclamation status prior to August 3, 1977, and for which there is no continuing reclamation responsibility under the provisions of this chapter. Surface coal mining operations on lands eligible for remining shall not affect the eligibility of those lands for reclamation and restoration under this chapter after the release of the bond or deposit for a remining operation as provided under KRS 350.093. In the event the bond or deposit for a surface coal mining operation on lands eligible for remining is forfeited, funds available under this chapter may be used if the amount of the bond or deposit is not sufficient to provide for adequate reclamation or abatement, except that if conditions warrant the cabinet shall immediately exercise its authority under KRS 350.585.
(2) If the cabinet determines that the reclamation priority, under the priorities of KRS 350.555(1) and (2), of a site is the same or more urgent than the priority of sites under subsection (1) of this section, the following sites shall also be eligible for reclamation or drainage abatement expenditures:
 	(a) Unreclaimed sites which were mined for coal or which were affected by coal mining, waste banks, coal processing, or other mining processes and left in an inadequate reclamation status during the period beginning August 4, 1977, and ending May 18, 1982, for which the bond, or other form of financial guarantee, was insufficient to provide adequate reclamation or abatement of the site; or
 	(b) Unreclaimed sites which were mined for coal or which were affected by coal mining, waste banks, coal processing, or other coal mining processes and left in an inadequate reclamation status during the period beginning on August 4, 1977, and ending on or before November 5, 1990, where the surety for the permittee became insolvent during the period, and as of November 5, 1990, funds immediately available from proceedings relating to the insolvency, or from other sources have been insufficient to provide for adequate reclamation and abatement at the site.
(3) Sites under subsection (2) of this section in the immediate vicinity of a residential area or which have an adverse economic impact upon a local community shall be given priority.
(4) Funds allocated to the Commonwealth through annual grants from the Secretary of the Interior may be expended for the purposes of protecting, repairing, replacing, constructing, or enhancing facilities relating to water supply, including water distribution facilities and treatment plants, to replace water supplies adversely affected by coal mining practices. If the adverse effect on water supplies referred to in this subsection occurred both prior to and after August 3, 1977, subsections (1) and (2) of this section shall not be construed to prohibit use of funds for the purposes of this subsection, if the adverse effects occurred predominantly prior to August 3, 1977.
(5) Where the Governor has made a certification under KRS 350.553 and the Secretary of the Interior has concurred in the certification, the reclamation categories of KRS 350.553(2) shall take effect, supplanting the categories of subsections (1), (2), and (4) of this section.
History
History. 
Enact. Acts 1980, ch. 62, § 20; 1992, ch. 207, § 2, effective July 14, 1992; 1994, ch. 172, § 4, effective July 15, 1994; 2007, ch. 32, § 4, effective June 26, 2007.
Annotations
Compiler’s Notes.
 For effective date of the 1980 enactment of this section, see Compiler’s Notes following KRS 350.010.

350.563.  Restrictions on use of reclamation project grants.
Text
The cabinet may use amounts available in grants made annually to the Commonwealth under KRS 350.550 for the reclamation of eligible land and water prioritized under KRS 350.555(3). However, the expenditure shall not occur unless the reclamation is done in conjunction with the expenditure of funds for reclamation projects prioritized under KRS 350.555(1) and (2), irrespective of when the higher priority project was initially funded.
History
History. 
Enact. Acts 2007, ch. 32, § 1, effective June 26, 2007.

350.565.  Authority to submit plans and reports to federal Department of the Interior.
Text
The Energy and Environment Cabinet shall have the authority to prepare and submit to the Secretary, United States Department of the Interior, reclamation plans, annual projects, applications for federal support, and any other reports or plans which are provided for or required pursuant to Title IV of the Surface Mining Control and Reclamation Act of 1977 (P.L. 95-87).
History
History. 
Enact. Acts 1980, ch. 62, § 21; 2010, ch. 24, § 1892, effective July 15, 2010.
Annotations
Compiler’s Notes.
 For effective date of this section, see Compiler’s Notes following KRS 350.010.
 Title IV of the Surface Mining Control and Reclamation Act of 1977 (P.L. 95-87), referred to in this section, is compiled as 30 USCS §§ 1231 to 1243.
Legislative Research Commission Note.
 
The provisions of this section became operative on May 18, 1982, when the conditional approval granted by the United States Secretary of the Interior appeared in the Federal Register.

350.570.  Right of cabinet to enter upon land for reclamation purposes — Acquisition and disposal of land by Commonwealth.
Text
(1) If the cabinet makes a finding of fact pursuant to the Abandoned Mine Lands Program that:
 	(a) Land or water resources have been adversely affected by past coal mining practices; and
 	(b) The adverse effects are at a stage where, in the public interest, action to restore, reclaim, abate, control, or prevent should be taken; and
 	(c) The owners of the land or water resources where entry must be made to restore, reclaim, abate, control, or prevent the adverse effects of past coal mining practices are not known or readily available; or
 	(d) The owners will not give permission for the United States, the Commonwealth, political subdivisions, or their agents, employees, or contractors to enter upon such property to restore, reclaim, abate, control, or prevent the adverse effects of past coal mining practices;
then, upon giving notice by mail to the owners if known, or if not known, by posting notice upon the premises and advertising once in a newspaper of general circulation in the municipality or county in which the land lies, the cabinet and its authorized representatives, agents, and contractors shall have the right to enter upon the property adversely affected by past coal mining practices, and any other property to have access to such property to do all things necessary or expedient to restore, reclaim, abate, control, or prevent the adverse effects. Such entry shall be construed as an exercise of the police power for the protection of public health, safety, and general welfare and shall not be construed as an act of condemnation of property nor of trespass thereon. The moneys expended for such work and the benefits accruing to any such premises so entered upon shall be chargeable against such land and shall mitigate or offset any claim in or any action brought by any owner of any interest in such premises for any alleged damages by virtue of such entry: provided, however, that this provision is not intended to create new rights of action or eliminate existing immunities.
(2) The cabinet and its authorized representatives, agents, and contractors shall have the right to enter upon any property for the purpose of conducting studies or exploratory work to determine the existence of adverse effects of past coal mining practices and to determine the feasibility of restoration, reclamation, abatement, control, or prevention of such adverse effects. Such entry shall be construed as an exercise of the police power for the protection of public health, safety, and general welfare, and shall not be construed as an act of condemnation of property nor trespass thereon.
(3) The Commonwealth shall have the power to acquire, by purchase, donation, devise, or condemnation, any land which is adversely affected by past coal mining practices if acquisition of such land is necessary for successful reclamation and that:
 	(a) The acquired land, after restoration, reclamation, abatement, control, or prevention of the adverse effects of past coal mining practices, will serve recreation and historic purposes, conservation and reclamation purposes, or provide open space benefits; or
 	(b) Permanent facilities such as a treatment plant or a relocated stream channel will be constructed on the land for the restoration, reclamation, abatement, control, or prevention of the adverse effects of past coal mining practices; or
 	(c) Acquisition of coal refuse disposal sites and all coal refuse thereon will serve the purposes of this chapter or that public ownership is desirable to meet emergency situations and prevent recurrences of the adverse effects of past coal mining practices.
(4) Title to all lands acquired pursuant to this section shall be in the name of the Commonwealth. The price paid for the land acquired under this section shall reflect the market value of the land as adversely affected by past coal mining practices. The Commonwealth may exercise the power of eminent domain against such land by filing a condemnation suit under the procedure of the Eminent Domain Act of Kentucky. Provided, that when the Commonwealth acquires land adversely affected by past coal mining practices pursuant to the Abandoned Mine Lands Program and when such abandoned mine reclamation fund moneys are less than the purchase price, the Commonwealth shall be authorized to use whatever funds are available pursuant to KRS 350.156(3).
(5) The Energy and Environment Cabinet may receive any federal, state, or other funds for the purpose of reclaiming lands affected by past coal mining practices, including federal funds made available to it pursuant to Title IV of the Surface Mining Control and Reclamation Act of 1977 (P.L. 95-87). The cabinet may avail itself of any services which may be provided by other state agencies or the federal government, and may compensate them for such services.
(6) The cabinet shall have the power to backfill, grade, revegetate, and perform other acts of restoration and reclamation on lands acquired pursuant to this section. The cabinet may cause the reclamation work to be done by its own employees or by employees of other governmental agencies or soil conservation districts, or through contracts with qualified persons. Such contracts shall be awarded pursuant to regulations promulgated by the cabinet. The cabinet and any other agency and any contractor under a contract with the cabinet shall have the right of access to the land affected to carry out such reclamation.
(7) Where land acquired pursuant to this section is deemed to be suitable for industrial, commercial, residential, or recreational development, the Commonwealth shall have the power to sell such land by public sale under a system of competitive bidding, at not less than fair market value and under such regulations as may be promulgated to insure that such lands are put to proper use consistent with local and state land use plans, if any. The proceeds of any such sale shall be credited to the abandoned mine reclamation fund. The cabinet, when requested after appropriate public notice, shall hold a public hearing, with the appropriate notice, in the county or counties in which lands acquired pursuant to this section are located. The hearings shall be held at a time which shall afford local citizens and governments the maximum opportunity to participate in the decision concerning the use or disposition of the lands after restoration, reclamation, abatement, control, or prevention of the adverse effects of past coal mining practices.
(8) In addition to the authority to acquire and reclaim land for the purposes set forth in subsection (3) of this section, the Commonwealth is given authority to use money in the fund to acquire land by purchase, donation, devise, or condemnation and to reclaim such land and to transfer it to any political subdivision of the Commonwealth or to any person, firm, association, or corporation, if such is an integral and necessary element of an economically feasible plan for a project to construct or rehabilitate housing for persons disabled as the result of employment in the mines or work incidental thereto, persons displaced by acquisition of land pursuant to this section, persons dislocated as the result of adverse effects of coal mining practices which constitute an emergency as provided in KRS 350.585, or persons dislocated as the result of natural disasters or catastrophic failures from any cause, or any related commercial, industrial, agricultural, recreational, or governmental use of facilities. Such activities shall be accomplished under such terms and conditions as the Commonwealth shall require, which may include transfers of land with or without monetary consideration. Provided, that to the extent that the consideration is below the fair market value of the land transferred, no portion of the difference between the fair market value and the consideration shall accrue as a profit to such persons, firm, association, or corporation. No part of the funds provided under the abandoned mine reclamation fund may be used to pay the actual construction costs of housing.
(9) All acquisitions and disposals of land or any interests therein pursuant to the authority granted by this section shall be governed by the applicable provisions of KRS Chapters 45A and 56.
History
History. 
Enact. Acts 1980, ch. 62, § 22; 1990, ch. 496, § 64, effective July 13, 1990; 2010, ch. 24, § 1893, effective July 15, 2010.
Annotations
Compiler’s Notes.
 For effective date of the 1980 enactment of this section, see Compiler’s Notes following KRS 350.010.
 The Eminent Domain Act of Kentucky, referred to in subsection (4) of this section, is compiled as KRS 416.540 to 416.670. Title IV of the Surface Mining Control and Reclamation Act of 1977 (P.L. 95-87), referred to in subsection (5) of this section, is compiled as 30 USCS §§ 1231 to 1243.

350.575.  Lien for reclamation.
Text
(1) Within six (6) months after the completion of projects to restore, reclaim, abate, control, or prevent adverse effects of past coal mining practices on privately owned land, the cabinet shall itemize the moneys so expended and may file a statement thereof in the office of the county in which the land lies which has the responsibility under local law for the recording of judgments against land, together with a notarized appraisal by an independent appraiser of the value of the land before the restoration, reclamation, abatement, control, or prevention of adverse effects of past coal mining practices if the moneys so expended shall result in a significant increase in property value. Such statement shall constitute a lien upon the said land. The lien shall not exceed the amount determined by the appraisal to be the increase in the market value of the land as a result of the restoration, reclamation, abatement, control, or prevention of the adverse effects of past coal mining practices. No lien shall be filed against the property of any person, in accordance with this section, who neither consented to nor participated in nor exercised control over the mining operation which necessitated the reclamation performed hereunder. The cabinet may waive the lien consistent with its regulations.
(2) The landowner may proceed as provided by local law to petition within sixty (60) days of the filing of the lien, to determine the increase in the market value of the land as a result of the restoration, reclamation, abatement, control, or prevention of the adverse effects of past coal mining practices. The amount reported to be the increase in value of the premises shall constitute the amount of the lien and shall be recorded with the statement herein provided. Any party aggrieved by the decision may appeal as provided by local law.
(3) The lien provided in this section shall be entered in the county office in which the land lies and which has responsibility under local law for the recording of judgments against land. Such statement shall constitute a lien upon the said land as of the date of the expenditure of the moneys and shall have priority as a lien second only to the lien of real estate taxes imposed upon said land.
History
History. 
Enact. Acts 1980, ch. 62, § 23; 2007, ch. 32, § 5, effective June 26, 2007.
Annotations
Compiler’s Notes.
 For effective date of this section, see Compiler’s Notes following KRS 350.010.
Legislative Research Commission Note.
 
The provisions of this section became operative on May 18, 1982, when the conditional approval granted by the United States Secretary of the Interior appeared in the Federal Register.

350.580.  Reclamation of surface impacts of underground or surface mining.
Text
(1) The cabinet is authorized to fill voids, seal abandoned tunnels, shafts, and entryways, and reclaim surface impacts of underground or surface mines which the secretary determines could endanger life and property, constitute a hazard to the public health and safety, or degrade the environment, with such moneys as may become available under the abandoned mine reclamation fund.
(2) The Commonwealth may acquire by purchase, donation, devise, easement, or otherwise such interest in land as necessary to carry out the provisions of this section and may dispose of acquired land in a manner consistent with the purposes of the Abandoned Mine Lands Program.
History
History. 
Enact. Acts 1980, ch. 62, § 24.
Annotations
Compiler’s Notes.
 For effective date of this section, see Compiler’s Notes following KRS 350.010.
Legislative Research Commission Note.
 
The provisions of this section became operative on May 18, 1982, when the conditional approval granted by the United States Secretary of the Interior appeared in the Federal Register.

350.585.  Emergency restoration and reclamation.
Text
(1) The cabinet is authorized to expend moneys from the fund for the emergency restoration, reclamation, abatement, control, or prevention of adverse effects of coal mining practices, on eligible lands, if the cabinet makes finding of fact that:
 	(a) An emergency exists constituting a danger to the public health, safety, or general welfare; and
 	(b) No other person or agency will act expeditiously to restore, reclaim, abate, control, or prevent the adverse effects of coal mining practices.
(2) The cabinet, its agents, employees, and contractors shall have the right to enter upon any land where the emergency exists and any other land to have access to the land where the emergency exists to restore, reclaim, abate, control, or prevent the adverse effects of coal mining practices and to do all things necessary or expedient to protect the public health, safety, or general welfare. Such entry shall be construed as an exercise of the police power and shall not be construed as an act of condemnation of property nor of trespass thereof. The moneys expended for such work and the benefits accruing to any such premises so entered upon shall be chargeable against such land and shall mitigate or offset any claim in or any action brought by any owner of any interest in such premises for any alleged damages by virtue of such entry. Provided, however, that this provision is not intended to create new rights of action or eliminate existing immunities.
History
History. 
Enact. Acts 1980, ch. 62, § 25.
Annotations
Compiler’s Notes.
 For effective date of this section, see Compiler’s Notes following KRS 350.010.
Legislative Research Commission Note.
 
The provisions of this section became operative on May 18, 1982, when the conditional approval granted by the United States Secretary of the Interior appeared in the Federal Register.

350.590.  Power of cabinet to administer provisions of Abandoned Mine Lands Program.
Text
(1) The cabinet shall have the power and authority, if not granted it otherwise, to engage in any work and to do all things necessary or expedient, including promulgation of rules and regulations, to implement and administer the provisions of the Abandoned Mine Lands Program.
(2) The cabinet shall have the power and authority to engage in cooperative projects under the program with any agency of the United States, any state and their governmental agencies.
(3) The cabinet may initiate, in addition to any other remedies provided for in this chapter, in any court of competent jurisdiction, an action in equity for an injunction to restrain any interference with the exercise of the right to enter or to conduct any work provided in the Abandoned Mine Lands Program.
(4) The cabinet shall have the power and authority to construct and operate facilities for the control and treatment of water pollution resulting from mine drainage. The extent of this control and treatment may be dependent upon the ultimate use of the water; provided, that the above provisions of this subsection shall not be deemed in any way to repeal or supersede any portion of the Federal Water Pollution Control Act (33 U.S.C. secs. 1151 et seq., as amended) and no control or treatment under this subsection shall in any way be less than that required under the Federal Water Pollution Control Act. The construction of facilities may include major interceptors and other facilities appurtenant thereto.
(5) The cabinet may transfer funds to other appropriate state agencies, in order to carry out the reclamation activities authorized by the Abandoned Mine Lands Program.
History
History. 
Enact. Acts 1980, ch. 62, § 26.
Annotations
Compiler’s Notes.
 For effective date of this section, see Compiler’s Notes following KRS 350.010.
 The Federal Water Pollution Control Act, referred to in subsection (4) of this section, which was formerly compiled as 33 USCS § 1151 et seq., is deemed to be superseded by Public Law 92-500, which is compiled as 33 USCS § 1251 et seq.
Legislative Research Commission Note.
 
The provisions of this section became operative on May 18, 1982, when the conditional approval granted by the United States Secretary of the Interior appeared in the Federal Register.

350.595.  Application for inclusion under Abandoned Mine Land Enhancement Program — Coverage under Kentucky reclamation guaranty fund.
Text
(1) An applicant who desires to remine property which is classified as abandoned mine land under KRS 350.560 may apply to the Reclamation Guaranty Fund Commission established in KRS 350.506 for inclusion under the Abandoned Mine Land Enhancement Program. The commission may provide coverage under the Kentucky reclamation guaranty fund established pursuant to KRS 350.503 not to exceed fifty percent (50%) of the bond amount which the cabinet determines under KRS 350.060 is necessary for the abandoned mine land.
(2) When the bond required for the abandoned mine land under KRS 350.060 is increased or reduced, or is released in whole or in part, the coverage provided by the bond pool shall be proportionately increased or reduced.
(3) In the event of bond forfeiture on the property, moneys from the Kentucky reclamation guaranty fund shall be used to supplement the forfeited bond.
History
History. 
Enact. Acts 1984, ch. 282, § 1, effective July 13, 1984; 1988, ch. 397, § 1, effective July 15, 1988; 2013, ch. 78, § 10, effective March 22, 2013.
Annotations
Legislative Research Commission Notes.
 
(3/22/2013). References to “bond pool fund” in this statute as it appeared in  2013 Ky. Acts ch. 78, sec. 10, have been changed in codification to “Kentucky reclamation guaranty fund” since the statute establishing the bond pool fund (KRS 350.700) was repealed in that Act and the Kentucky reclamation guaranty fund was established in Section 2 of that Act (KRS 350.503) to replace the bond pool fund. The Reviser of Statutes has made the needed conforming changes in codification under the authority of  KRS 7.136(1).

350.597.  Special trust fund.
Text
(1) The Finance and Administration Cabinet shall establish a special trust fund which may receive and retain up to thirty percent (30%) of the total grants made annually by the Secretary of the Interior, pursuant to Section 402(g)(6) of Pub. L. No. 95-87, as amended by the Tax Relief and Health Care Act of 2006, Pub. L. No. 109-432.
(2) Sums deposited into the special trust fund, and interest earned thereon, shall be expended for acid mine drainage abatement and treatment in accordance with the requirements of Section 402(g)(6) of Pub. L. No. 95-87, as amended by the Tax Relief and Health Care Act of 2006, Pub. L. No. 109-432.
History
History. 
Enact. Acts 1992, ch. 207, § 4, effective July 14, 1992; 2007, ch. 32, § 6, effective June 26, 2007.
Annotations
Compiler’s Notes.
 Sections 402(g)(6) of Pub. L. No. 95-87, as amended by the Tax Relief and Health Care Act of 2006, Pub. L. No. 109-432, referred to in (1) and (2), is compiled as 30 USCS § 1232(g)(6).

 Oil Shale Mining
350.600.  Legislative findings and intent — Commercial oil shale mining prohibited until adoption of rules and regulations. 
350.600.  Legislative findings and intent — Commercial oil shale mining prohibited until adoption of rules and regulations.
Text
(1) The General Assembly finds that there has been a recent interest in the Commonwealth in the mining and processing of oil shale due to the critical need for fossil fuel which has developed in this country. The General Assembly further finds that the development of this fossil fuel could be of significant long-range benefit to the Commonwealth and to the United States of America, but that the unregulated extraction and processing of oil shale within the Commonwealth could cause soil erosion, water pollution, and the destruction of aesthetic and agricultural values. The General Assembly further finds that, in order to effectively regulate the extraction and processing of oil shale, the Energy and Environment Cabinet shall conduct extensive research concerning the process, waste production, and potentially adverse environmental impacts of such recovery operations.
(2) It is the intent of the General Assembly to provide such regulation and control of the mining and processing of oil shale as to minimize and prevent its adverse effects on the citizens and the environment of the Commonwealth. The General Assembly further finds that the Energy and Environment Cabinet is the most competent agency to regulate the extraction and processing of oil shale due to its expertise in the handling of the surface mining of other minerals and in the regulation of other sources of air and water pollution.
(3) The Energy and Environment Cabinet shall file with the regulations compiler reasonable rules and regulations pertaining to oil shale mining operations, which shall include strip mining as defined by KRS 350.010, the surface effects of underground mining of oil shale, and the in situ mining of oil shale by June 30, 1981. No person shall engage in the commercial mining or processing of oil shale until such time as the cabinet promulgates rules and regulations to provide standards for such mining.
(4) In promulgating regulations pursuant to subsection (3) of this section, the secretary shall make written finding that the regulations promulgated are based on sound scientific and engineering data and are reasonably necessary to protect the people and environment of the Commonwealth from the adverse effects of oil shale extraction. The secretary shall promulgate regulations consistent with existing standards for land, water, and air protection. The secretary may conduct a public hearing on the subject of the cabinet’s regulation of the extraction and processing of oil shale for the purpose of collecting data and receiving public comments on this issue. The hearing will be held at a time and place to be determined by the secretary in accordance with the policy of the cabinet.
(5) Prior to the adoption of the regulations required by this section, any person may conduct core drilling, experimentation, removal of samples, or a pilot and demonstration project which involves the mining of not more than five (5) acres for the production of oil shale in any one (1) county. Such core drilling, experimentation, removal of samples, or pilot and demonstration project involving the mining of not more than five (5) acres for the production of oil shale in any one (1) county shall not be initiated until written notification of the intent to perform such operations shall be filed at least fifteen (15) days prior to commencement of such projects by registered mail by the mine operator with the secretary of the Energy and Environment Cabinet of the Commonwealth of Kentucky and with the person(s) holding title to the surface of the land to be utilized for such operations.
(6) The secretary of the Energy and Environment Cabinet of the Commonwealth of Kentucky shall be granted the right to monitor such core drilling, experimentation, removal of samples, or pilot and demonstration project as it may deem necessary for the purpose of establishing sound and reasonable scientific and engineering data upon which rules and regulations pertaining to oil shale mining operations in the Commonwealth of Kentucky can be based.
History
History. 
Enact. Acts 1980, ch. 260, § 1, effective July 15, 1980; 2010, ch. 24, § 1894, effective July 15, 2010.
Annotations
Research References and Practice Aids
ALR
Grant, lease, exception, or reservation of oil and/or gas rights as including oil shale. 61 A.L.R.3d 1109.

 Lands Unsuitable
350.610.  Designation of lands as unsuitable for surface coal mining. 
350.610.  Designation of lands as unsuitable for surface coal mining.
Text
(1) The secretary of the Energy and Environment Cabinet is hereby authorized to establish a planning process enabling objective decisions based upon competent and scientifically sound data as to which, if any, lands of the Commonwealth are unsuitable for all or certain types of surface coal mining operations pursuant to the standards set forth in this chapter; provided, that any such designation shall not prevent coal or other mineral exploration of any area so designated.
(2) Upon petition and hearing pursuant to subsection (6) of this section, the secretary shall designate an area as unsuitable for all or certain types of surface coal mining operations, if the secretary determines that reclamation pursuant to this chapter is not technologically and economically feasible.
(3) Upon petition and hearing pursuant to subsection (6) of this section, a surface area may be designated unsuitable for certain types of surface coal mining operations if such operations will:
 	(a) Be incompatible with existing state and local land use plans; or
 	(b) Affect fragile or historic lands in which such operations could result in significant damage to important historic, cultural, scientific, and aesthetic values, and natural systems; or
 	(c) Affect renewable resource lands in which such operations could result in a substantial loss or reduction of long-range productivity of water supply or food or fiber products, and such lands to include aquifers and aquifer recharge areas; or
 	(d) Affect natural hazard lands in which such operations could substantially endanger life and property, such lands to include areas subject to frequent flooding and areas of unstable geology.
(4) Determinations of the unsuitability of land for surface coal mining shall be integrated as closely as possible with present and future land use planning and regulation processes at any appropriate level of government, including but not limited to any valid exercise of authority of a municipality or county, acting independently or jointly, pursuant to KRS Chapter 100.
(5) The requirements of this section shall not apply to lands on which coal mining operations were being conducted on August 3, 1977, or under a permit issued pursuant to this chapter or where substantial legal and financial commitments in such operation were in existence prior to January 4, 1977.
(6) Other provisions of this chapter relating to hearings to the contrary notwithstanding, any person having an interest which is or may be adversely affected shall have the right to petition the cabinet to the extent such a petition would be consistent with subsections (2) and (3) of this section, to have a specific and well-defined area designated as unsuitable for surface coal mining operations, or to have such a designation terminated. Such a petition shall contain allegations of facts which shall be specific as to the petitioner’s designated area, including a justification that the criteria alleged occur throughout and form a significant feature, and shall be based upon objective evidence which would tend to establish the allegations. The cabinet shall make a determination or finding whether the petition is complete, incomplete, or frivolous. Within ten (10) months after the receipt of the petition, the cabinet shall hold a public hearing in the locality of the affected area, after appropriate notice and publication of the date, time, and location of such hearing, pursuant to regulations promulgated by the cabinet to implement this section, provided that when a permit application is pending before the cabinet and such application involves an area in a designation petition, the cabinet shall hold the hearing on the petition within ninety (90) days of its receipt. After a person having an interest which is or may be adversely affected has filed a petition and before the hearing, any person may intervene by filing allegations of facts with supporting evidence which would tend to establish the allegations. Within sixty (60) days after such a hearing, the cabinet shall issue and furnish to the petitioner and any other party to the hearing, a written decision regarding the petition, and the reasons therefor. In the event that all petitioners stipulate agreement prior to the requested hearing and withdraw their request, such hearing need not be held. Within thirty (30) days after receipt of an order, determination, finding, or decision by the cabinet or the secretary hereunder, any applicant, or any person with an interest which is or may be adversely affected and who is aggrieved by the order, determination, finding, or decision of the cabinet or secretary, may obtain judicial review thereof by appealing to the Circuit Court of Franklin County pursuant to the provisions of KRS 224.10-470.
(7) Prior to designating any land areas as unsuitable for surface coal mining operations, the cabinet shall prepare a detailed statement on:
 	(a) The potential coal resources of the area;
 	(b) The demand for coal resources;
 	(c) The impact of such designation on the environment, the economy, and the supply of coal; and
 	(d) The characteristics of the petition area including a justification that the criteria alleged occur throughout the petition area and form a significant feature.
(8) Subject to subsection (5) of this section, the cabinet shall not issue a permit to conduct surface coal mining and reclamation operations in contravention of any designation or any decision on any petition pursuant to subsection (6) of this section regarding any surface area designated unsuitable for mining; nor shall the cabinet issue a permit to conduct surface coal mining and reclamation operations in an area under study for such designation in an administrative proceeding already commenced under subsection (6) of this section.
History
History. 
Enact. Acts 1980, ch. 62, § 36, effective March 21, 1980; 1982, ch. 283, § 8, effective April 2, 1982; 1984, ch. 180, § 1, effective July 13, 1984; 2010, ch. 24, § 1895, effective July 15, 2010.
Annotations
Compiler’s Notes.
 For effective date of this section as enacted by Acts 1980, ch. 62, see Compiler’s Notes following KRS 350.010. For effective date of amendment by Acts 1982, ch. 283, see Compiler’s Notes following KRS 350.010.
Legislative Research Commission Note.
 
(7/11/91). A technical correction has been made in this section by the Reviser of Statutes pursuant to KRS 7.136 and 7.140.
NOTES TO DECISIONS
1.Invalid Regulations.
 Strip mining regulation which denies the due process hearing to an aggrieved party based solely on his financial inability to pay the penalties which he seeks to appeal is unconstitutional, in violation of the equal protection clauses of both the United States and Kentucky constitutions. Franklin v. Natural Resources & Environmental Protection Cabinet, 799 S.W.2d 1, 1990 Ky. LEXIS 75 (Ky. 1990).
 The statutes which authorize the enactment of a regulation requiring payment of any penalties imposed by a hearing officer prior to a formal hearing — viz., KRS 224.033 (now 224.10-100), 350.020, 350.028, 350.255, 350.465 and 350.610 — do not mention nor do they authorize prepayment of penalties as a condition precedent to a formal hearing; therefore such regulation is null, void and unenforceable. Franklin v. Natural Resources & Environmental Protection Cabinet, 799 S.W.2d 1, 1990 Ky. LEXIS 75 (Ky. 1990).
 Where a federal act and its regulations provide for a procedure by which an accused strip miner is provided a formal hearing, with a full record, rights of examination, cross-examination, subpoenas, etc., and where from this full hearing there is an appeal to an administrative law judge and ultimately to the federal court system, by not providing a similar proceeding, the parallel Kentucky regulations are more stringent than the federal law and regulations, in violation of KRS 13A.120(1), thus making 405 KAR 7:090(4), which provides for a formal hearing only upon prepayment, null, void and unenforceable. Franklin v. Natural Resources & Environmental Protection Cabinet, 799 S.W.2d 1, 1990 Ky. LEXIS 75 (Ky. 1990).
 Judgment of the trial court affirming the Secretary of the Commonwealth of Kentucky, Energy and Environment Cabinet’s (Cabinet) imposition of restrictive conditions on all future mining in the area was reversed where 405 Ky. Admin. Regs 24:030 § 8(3) was contrary to law, KRS 350.610, and more stringent than the Surface Mining Control and Reclamation Act of 1977, 30 U.S.C.S. § 1201 et seq., thereby rendering it null, void and unenforceable; the Cabinet refused to make a finding of unsuitability yet imposed restrictive conditions consistent with an unsuitability determination. Laurel Mt. Res., LLC v. Commonwealth, 360 S.W.3d 791, 2012 Ky. App. LEXIS 34 (Ky. Ct. App. 2012).

 Bond Pool Fund
350.700.  Bond pool fund established. [Repealed.] 
350.705.  Bond Pool Commission. [Repealed.] 
350.710.  Powers of commission. [Repealed.] 
350.715.  Pool administrator. [Repealed] 
350.720.  Bond pool — Criteria — Compliance records. [Repealed.] 
350.725.  Membership fee — Tonnage fee. [Repealed.] 
350.730.  Tonnage fee suspension or reinstatement. [Repealed.] 
350.735.  Permit-specific penal bond. [Repealed.] 
350.740.  Permit issuance. [Repealed.] 
350.745.  Payments from fund for reclamation. [Repealed.] 
350.750.  Revocation of membership in bond pool. [Repealed.] 
350.755.  Grounds for refusal of permit. [Repealed.] 
350.700.  Bond pool fund established. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1986, ch. 137, § 1, effective July 15, 1986; 1988, ch. 397, § 2, effective July 15, 1988) was repealed by Acts  2013, ch. 78, § 12, effective March 22, 2013. 

350.705.  Bond Pool Commission. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1986, ch. 137, § 2, effective July 15, 1986; 1988, ch. 397, § 3, effective July 15, 1988;  1992, ch. 119, § 3, effective July 14, 1992) was repealed by Acts  2013, ch. 78, § 12, effective March 22, 2013. 

350.710.  Powers of commission. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1986, ch. 137, § 3, effective July 15, 1986; 1988, ch. 397, § 4, effective July 15, 1988;  1990, ch. 210, § 9, effective July 13, 1990;  1990, ch. 496, § 65, effective July 13, 1990) was repealed by Acts  2013, ch. 78, § 12, effective March 22, 2013. 

350.715.  Pool administrator. [Repealed]
History
History. 
Enact. Acts 1986, ch. 137, § 4, effective July 15, 1986; 1988, ch. 397, § 5, effective July 15, 1988; repealed by 2017 ch. 117, § 49, effective June 29, 2017.
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1986, ch. 137, § 4, effective July 15, 1986; 1988, ch. 397, § 5, effective July 15, 1988) was repealed by Acts 2017, ch. 117, § 49, effective June 29, 2017.

350.720.  Bond pool — Criteria — Compliance records. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1986, ch. 137, § 5, effective July 15, 1986; 1988, ch. 397, § 6, effective July 15, 1988;  1990, ch. 210, § 10, effective July 13, 1990;  1990, ch. 389, § 1, effective July 13, 1990) was repealed by Acts  2013, ch. 78, § 12, effective March 22, 2013. 

350.725.  Membership fee — Tonnage fee. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1986, ch. 137, § 6, effective July 15, 1986; 1988, ch. 397, § 7, effective July 15, 1988;  1990, ch. 389, § 2, effective July 13, 1990) was repealed by Acts  2013, ch. 78, § 12, effective March 22, 2013. 

350.730.  Tonnage fee suspension or reinstatement. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1986, ch. 137, § 7, effective July 15, 1986) was repealed by Acts  2013, ch. 78, § 12, effective March 22, 2013. 

350.735.  Permit-specific penal bond. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1986, ch. 137, § 8, effective July 15, 1986; 1988, ch. 397, § 8, effective July 15, 1988;  1990, ch. 210, § 11, effective July 13, 1990;  1990, ch. 389, § 3, effective July 13, 1990) was repealed by Acts  2013, ch. 78, § 12, effective March 22, 2013. 

350.740.  Permit issuance. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1986, ch. 137, § 9, effective July 15, 1986;  1990, ch. 210, § 12, effective July 13, 1990;  1990, ch. 389, § 4, effective July 13, 1990) was repealed by Acts  2013, ch. 78, § 12, effective March 22, 2013. 

350.745.  Payments from fund for reclamation. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1986, ch. 137, § 10, effective July 15, 1986; 1988, ch. 397, § 9, effective July 15, 1988) was repealed by Acts  2013, ch. 78, § 12, effective March 22, 2013. 

350.750.  Revocation of membership in bond pool. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1986, ch. 137, § 11, effective July 15, 1986; 1988, ch. 397, § 10, effective July 15, 1988;  1990, ch. 389, § 5, effective July 13, 1990) was repealed by Acts  2013, ch. 78, § 12, effective March 22, 2013. 

350.755.  Grounds for refusal of permit. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1986, ch. 137, § 12, effective July 15, 1986) was repealed by Acts  2013, ch. 78, § 12, effective March 22, 2013. 

 Penalties
350.990.  Penalties. 
350.990.  Penalties.
Text
(1) Any permittee, person, or operator who violates any of the provisions of this chapter or administrative regulations promulgated pursuant thereto or who fails to perform the duties imposed by these provisions, except the refusal or failure to obtain a permit or other authorization as provided in this chapter, or who violates any determination or order issued pursuant to the provisions of this chapter, may be liable to a civil penalty of not more than five thousand dollars ($5,000) for the violation, and an additional civil penalty of not more than five thousand dollars ($5,000) for each day during which the violation continues, and in addition, may be enjoined from continuing the violations provided in this section. Any permittee, operator, or person who fails to abate a violation noted in a notice of noncompliance or an order for immediate compliance and cessation within the time period prescribed for the abatement shall be assessed a civil penalty of not less than seven hundred fifty dollars ($750) for each day during which the violation continues. Any person issued an order pursuant to KRS 350.130(4) shall be assessed a civil penalty of not more than five thousand dollars ($5,000) for each violation cited in the underlying notice of noncompliance issued therewith. No separate civil penalty shall be assessed for the order issued pursuant to KRS 350.130(4). Each day of continuing violation may be deemed a separate violation for purposes of penalty assessment. The cabinet shall develop a method for calculating monetary penalties and shall promulgate it as an administrative regulation. The secretary or a designated representative, upon his or her own initiative or upon written request received within fifteen (15) days after the cabinet mails its proposed penalty assessment, may waive the use of the method for calculating monetary penalties if he or she determines that, taking into account exceptional factors present in the particular case, the penalty is demonstrably unjust. The basis for every waiver shall be fully explained and documented in the records of the case. If the secretary or his or her designated representative waives the use of the formula, he or she shall determine the appropriate penalty upon consideration of the permittee’s history of previous violations at the particular surface coal mining operation, the seriousness of the violation, whether the permittee was negligent, and the demonstrated good faith of the permittee charged in attempting to achieve rapid compliance after notification of the violation. The penalties shall be recoverable in an action brought in the name of the Commonwealth of Kentucky by the cabinet. The Franklin Circuit Court shall hold concurrent jurisdiction and venue of all civil and injunctive actions instituted by the cabinet for the enforcement of the provisions of this chapter or the orders and administrative regulations of the cabinet promulgated pursuant thereto. All sums recovered shall be placed in the State Treasury, except those moneys collected in excess of eight hundred thousand dollars ($800,000) in any fiscal year shall be deposited into the restricted fund account of the Office of the Commissioner of the Department for Natural Resources to be disbursed for the purposes set out in KRS Chapters 350, 351, and 352. All moneys previously deposited in the abandoned mine land enhancement fund shall be redeposited in the reclamation guaranty fund.
(2) Any person or operator who engages in surface coal mining operations without first securing a permit, as provided in KRS 350.060, or any person who engages in coal exploration operations, exclusive of core drilling, without proper authorization, as required by the cabinet pursuant to KRS 350.057 or administrative regulations promulgated pursuant thereto, or any person or operator who engages in other mining operations, without proper authorization as required by this chapter or administrative regulations promulgated pursuant thereto, shall be liable to a civil penalty for damages to the Commonwealth of not less than five thousand dollars ($5,000) nor more than twenty-five thousand dollars ($25,000) and in addition, may be enjoined from continuing the violations. Each day shall constitute a separate violation. In addition to the foregoing penalties, any permittee, person, or operator who fails to abate a violation of KRS 350.060 or KRS 350.029 or KRS 350.057, as noted in a notice of noncompliance or an order for immediate compliance and cessation within the time period prescribed for the abatement, shall be assessed an additional civil penalty of not less than seven hundred fifty dollars ($750) for each day during which the violation continues. However, the penalties provided in subsection (1) of this section shall apply in lieu of the penalties provided in this subsection where an operator or permittee through inadvertence has exceeded the boundaries or expiration date of the permit in effect at that time.
(3) The cabinet shall bring an action for the recovery of penalties and bring an action for a restraining order, temporary or permanent injunction, against any permittee, operator, or person violating or threatening to violate any of the provisions of this chapter or violating or threatening to violate any order or determination issued pursuant to the provisions of this chapter. The Franklin Circuit Court shall hold concurrent jurisdiction and venue of all civil and injunctive actions instituted by the cabinet for the enforcement of the provisions of this chapter or the orders and administrative regulations of the cabinet promulgated pursuant thereto.
(4) Any permittee, operator, or person who knowingly and willfully violates any of the provisions of this chapter, except as provided in subsection (5) of this section, or any determination or order issued pursuant to the sections of this chapter which have become final, shall be guilty of a Class A misdemeanor. Each day on which the violation occurs may constitute a separate offense.

(5) (a) Any person or operator who, in violation of KRS 350.060(1)(a) willfully and knowingly engages in surface coal mining operations without first obtaining a permit from the cabinet, or any person or operator who willfully and knowingly engages in coal exploration operations, exclusive of core drilling, without proper authorization, as required by the cabinet pursuant to KRS 350.057 or administrative regulations promulgated pursuant thereto, or any person or operator who willfully and knowingly engages in other mining operations without proper authorization as required by this chapter or administrative regulations promulgated pursuant thereto, with the intent to violate the laws, shall be guilty of a Class D felony.
 	(b) Any person or operator who in violation of KRS 350.060(1)(b) willfully and knowingly receives, transports, sells, conveys, transfers, trades, exchanges, donates, purchases, delivers, or in any way derives benefit from coal removed from any surface mining operations conducted in violation of KRS 350.060(1)(a) or 350.057 shall be guilty of a Class D felony.
(6) Any person who violates any of the provisions of KRS 350.600 or administrative regulations promulgated pursuant thereto shall be subject to civil penalties of not more than twenty-five thousand dollars ($25,000). Each day of continuing violation shall be deemed a separate violation.
(7) Any permittee, operator, or person who knowingly makes any false statement, representation, or certification, or knowingly fails to make any statement, representation, or certification in any application, record, report, plan, or other document filed or required to be maintained by the cabinet, shall upon conviction be guilty of a Class A misdemeanor.
(8) Except as permitted by law, any permittee, operator, or person who willfully and knowingly resists, prevents, impedes, or interferes with the secretary or other personnel of the cabinet in the performance of duties pursuant to this chapter shall be guilty of a Class A misdemeanor.
(9) When a corporate permittee violates any provision of this chapter or administrative regulation promulgated pursuant thereto or fails or refuses to comply with any final order issued by the secretary, any director, officer, or agent of the corporation who willfully and knowingly authorized, ordered, or carried out the violation, failure, or refusal shall be subject to the same civil penalties, fines, and imprisonment as may be imposed upon a person pursuant to this section.
(10) Upon notice by the secretary that any surety has failed to comply with the provisions of KRS 350.032(3), the commissioner of the Kentucky Department of Insurance shall revoke the surety’s certificate of authority to conduct insurance business within the Commonwealth of Kentucky.
(11) The cabinet, upon written request by any permittee, person, or operator subject to any penalty assessment under this section and pursuant to procedures, if any, set forth by administrative regulation and after consultation with the local county fiscal court, may allow as an alternative to the payment of any assessed penalty under this section the performance of in-kind reclamation, environmental rehabilitation, or similar action to correct environmental pollution. The in-kind work shall not substitute for those remedial measures mandated by the cabinet for the correction of any violations. The estimated cost of the in-kind work shall be greater than the penalty assessment. The cabinet’s Division of Abandoned Mine Lands shall have the authority to approve proposed in-kind projects and to recommend projects to the cabinet, and shall determine whether the estimated cost of the in-kind work exceeds the penalty assessment. For the purposes of this subsection, the cost of the in-kind work shall include only those expenditures for actual on-site reclamation or rehabilitation work, including direct equipment, personnel, and material cost, but excluding administrative overhead or transportation costs. Failure to perform the in-kind work as agreed upon by the person or operator subject to the penalty assessment shall reinstate the liability of the person, permittee, or operator for the full amount of the assessed penalty. The cabinet may prepare and promulgate administrative regulations as are necessary to implement and administer the provisions of this subsection.
History
HISTORY: 
Enact. Acts 1954, ch. 8, § 17; 1960, ch. 143, § 6; 1962, ch. 105, § 14; 1966, ch. 4, § 27; 1972 (1st Ex. Sess.), ch. 3, § 80; 1976, ch. 289, § 1; 1976, ch. 291, § 2; 1978, ch. 332, § 11, effective June 17, 1978; 1980, ch. 62, § 35; 1980, ch. 260, § 1, effective July 15, 1980; 1980, ch. 377, § 3, effective March 21, 1980; 1982, ch. 150, § 4, effective July 15, 1982; 1982, ch. 283, § 9, effective April 2, 1982; 1984, ch. 257, § 2, effective July 13, 1984; 1984, ch. 282, § 2, effective July 13, 1984; 1986, ch. 137, § 13, effective July 15, 1986; 1986, ch. 394, § 1, effective July 15, 1986; 1988, ch. 397, § 11, effective July 15, 1988; 1990, ch. 202, § 1, effective July 13, 1990; 1990, ch. 210, § 13, effective July 13, 1990; 1990, ch. 212, § 5, effective July 13, 1990; 1990, ch. 399, § 7, effective July 13, 1990; 1992, ch. 120, § 3, effective July 14, 1992; 1992, ch. 429, § 35, effective July 14, 1992; 1992, ch. 463, § 38, effective July 14, 1992; 1996, ch. 210, § 2, effective July 15, 1996; 1998, ch. 148, § 1, effective July 15, 1998; 1998, ch. 222, § 3, effective July 15, 1998; 2010, ch. 24, § 1896, effective July 15, 2010; 2013, ch. 78, § 11, effective March 22, 2013; 2018 ch. 85, § 8, effective July 14, 2018.
Annotations
Compiler’s Notes.
 For effective date of the 1980 amendments to this section by ch. 62 and ch. 377, see Compiler’s Notes following KRS 350.010 and 350.035. For effective date of amendment by Acts 1982, ch. 283, see Compiler’s Notes following KRS 350.010.
 Acts 1992, ch. 120, § 3 made no change in this section, however, a technical correction was made by the Reviser of Statutes.
Legislative Research Commission Notes.
 
(7/13/90). This section was amended by four 1990 Acts. Where those acts are not in conflict, they are compiled together. Where a conflict exists, the Act which was last enacted by the General Assembly prevails, pursuant to KRS 446.250.
NOTES TO DECISIONS
1. Purpose.
2. Construction.
3. Compulsory Reclamation.
4. Procedure.
5. Notice.
6. Remedies Not Mutually Exclusive.
7. Corporate Officers, Directors, and Agents.
8. Good Faith.
9. Piercing the Corporate Veil.
1.Purpose.
 The purpose of subsection (9) of this section is to impose an additional liability upon the corporate officer upon proof of willful and knowing complicity in the failure by the corporate permittee to respond to the secretary’s order. Natural Resources & Environmental Protection Cabinet v. Williams, 768 S.W.2d 47, 1989 Ky. LEXIS 23 (Ky. 1989).
2.Construction.
 This section is structured to permit the corporate officer to be joined as an additional defendant with the corporate permittee in the enforcement stage at the Franklin Circuit Court level, if liability is alleged and proved against the corporate officer pursuant to subsection (9) of this section. Natural Resources & Environmental Protection Cabinet v. Williams, 768 S.W.2d 47, 1989 Ky. LEXIS 23 (Ky. 1989).
 Whether a violation was willful or inadvertent is not determinative of the amount of the penalty imposed under the statute. Vanhoose v. Commonwealth, 995 S.W.2d 389, 1999 Ky. App. LEXIS 62 (Ky. Ct. App. 1999).
3.Compulsory Reclamation.
 An operator can be compelled to undertake reclamation. Payne v. Commonwealth, Natural Resources & Environmental Protection Cabinet, 746 S.W.2d 90, 1988 Ky. App. LEXIS 29 (Ky. Ct. App. 1988).
4.Procedure.
 The language of subsection (9) of this section necessarily implies that the enforcement procedure provided for therein against the corporate officer “who willfully and knowingly authorized, ordered, or carried out such  . . . . .  failure or refusal” shall be in Franklin Circuit Court because liability is predicated on failure by the corporate permittee to comply with the secretary’s “final order.” Chronologically, such failure can only occur after the administrative procedure against the corporation has culminated in an order that has been disobeyed. Natural Resources & Environmental Protection Cabinet v. Williams, 768 S.W.2d 47, 1989 Ky. LEXIS 23 (Ky. 1989).
 Subsection (9) of this section formed the basis for corporate permittee’s liability, not a piercing of the corporate veil, and did not require the naming of an individual, if the person is not the permittee, in the administrative proceeding as a prerequisite to the imposition of personal liability, only that a final order had been issued pertinent thereto and that there was a failure or refusal to comply before the individual entity could be held responsible. Triple M Mining Co. v. Natural Resources & Envtl. Protection Cabinet, 906 S.W.2d 364, 1995 Ky. App. LEXIS 146 (Ky. Ct. App. 1995).
5.Notice.
 A complaint by the Natural Resources Environmental Protection Cabinet, in a case against the president and sole shareholder of a mining corporation, that specified that the defendant’s individual liability was as sole shareholder and president pursuant to subsection (9) of this section, provided adequate notice of the statutory basis for her liability without further parroting or paraphrasing the language within the statute. Natural Resources & Environmental Protection Cabinet v. Williams, 768 S.W.2d 47, 1989 Ky. LEXIS 23 (Ky. 1989).
 Notices of noncompliance, cessation orders, notice of proposed assessments and a form upon which the company could request an administrative hearing sent by certified mail to the corporate permittee and in several instances signed for by permittee’s father and business associate provided sufficient notice of the administrative orders and opportunity for hearing required by law and due process. Triple M Mining Co. v. Natural Resources & Envtl. Protection Cabinet, 906 S.W.2d 364, 1995 Ky. App. LEXIS 146 (Ky. Ct. App. 1995).
6.Remedies Not Mutually Exclusive.
 The remedy of bond forfeiture and the remedy of ordering a permittee to reclaim a site are not mutually exclusive; nothing in the statutes providing for forfeiture of bond if a reclamation violation is not abated, that authorize the cabinet to order that a permittee undertake certain abatement obligations or that authorize the cabinet to seek injunctive relief suggest that these remedies are intended to be mutually exclusive; on the contrary the cabinet’s ability to seek remedies of both bond forfeiture and injunctive relief afford it protection in those cases in which the amount of the bond is inadequate to pay for the cost of completing reclamation. Natural Resources & Envtl. Protection Cabinet v. Whitley Dev. Corp., 940 S.W.2d 904, 1997 Ky. App. LEXIS 26 (Ky. Ct. App. 1997).
7.Corporate Officers, Directors, and Agents.
 The term “agent,” as used in this section, includes persons charged with the responsibility for protecting society and the environment from the adverse effects of surface coal mining operations and particularly charged with effectuating compliance with environmental performance standards during the course of a permittee’s mining operation. Couch v. Natural Resources & Envtl. Protection Cabinet, 986 S.W.2d 158, 1999 Ky. LEXIS 19 (Ky. 1999).
 The appellant was individually liable under subsection (9) where he was the sole officer, director, and shareholder of a corporation, he had notice of unabated violations by the corporation and related orders of the Natural Resources and Environmental Protection Cabinet, and he took no steps to see that the corporation complied with the orders. Commonwealth Natural Resources & Envtl. Protection Cabinet v. Neace, 14 S.W.3d 15, 2000 Ky. LEXIS 8 (Ky. 2000).
 Individual civil penalties can be imposed against shareholders, directors, or agents of a corporation during administrative review and need not await an enforcement action against the corporation in Circuit Court. Commonwealth v. Evans, 45 S.W.3d 442, 2001 Ky. LEXIS 2 (Ky. 2001).
8.Good Faith.
 A party’s alleged good faith is not relevant to the determination of whether he willfully and knowingly authorized, ordered, or carried out surface coal mining violations. Couch v. Natural Resources & Envtl. Protection Cabinet, 986 S.W.2d 158, 1999 Ky. LEXIS 19 (Ky. 1999).
9.Piercing the Corporate Veil.
 Subsection (9) does not repeal the common law pertaining to piercing the corporate veil. Commonwealth Natural Resources & Envtl. Protection Cabinet v. Neace, 14 S.W.3d 15, 2000 Ky. LEXIS 8 (Ky. 2000).
Cited:
 Wombles v. Commonwealth, 328 S.W.2d 146, 1959 Ky. LEXIS 91 (Ky. 1959); Collins v. Nagle, 892 F.2d 489, 1989 U.S. App. LEXIS 19338 (6th Cir. 1989); Natural Resources & Envtl. Protection Cabinet v. Coleman, 876 S.W.2d 614, 1993 Ky. App. LEXIS 179 (Ky. Ct. App. 1993).
Opinions of Attorney General.
 An offense under the statute is an indictable one under the provisions of Criminal Code § 9 (now RCr 6.02). OAG 61-65.
 While any violation of KRS Chapter 350 or a regulation or order of the cabinet pursuant thereto gives rise to a penalty under this section, the notice of violation procedure can be viewed as an exercise of the agency’s discretion not to “prosecute” when the violation is not very serious and is corrected; the authority for the notice of violation provision is the Cabinet’s inherent discretion to mitigate penalties. OAG 79-24.
Research References and Practice Aids
Kentucky Bench & Bar.
Glover, Digesting the Federal Strip Mine Act, Vol. 42, No. 1, Jan. 1978 Ky. Bench & B. 25.
Kentucky Law Journal.
Notes, Economic, Social and Legal Aspects of Coal Transportation in Kentucky,  64 Ky. L.J. 601 (1975-76).
Notes, Energy v. Environment: Who Wins in the Race for Coal in Kentucky, 64 Ky. L.J. 641 (1975-76).
Bratt, Surface Mining in Kentucky, 71 Ky. L.J. 7 (1982-83).
Northern Kentucky Law Review.
A Survey of Kentucky Environmental Law, 29 N. Ky. L. Rev. 1 (2002).

 CHAPTER 351 Department of Natural Resources
351.010.  Definitions for chapter — Applicability. 
351.020.  Commissioner of Department for Natural Resources — Functions. 
351.021.  “Chief” refers to “Commissioner.” [Repealed.] 
351.025.  Duties of department relating to mine safety — Administrative regulations. 
351.030.  Hearings before department — Petition for intervention. 
351.040.  Action to vacate order of department — Appeal. 
351.050.  Commissioner — Appointment — Term — Oath. [Repealed.] 
351.051.  Commissioner — Appointment. [Repealed.] 
351.060.  Qualifications of director of Division of Mine Safety. 
351.070.  Duties of the commissioner — Office of Mine Safety and Licensing — Secretary may promulgate administrative regulations — Financial liaison — Civil monetary penalties. 
351.073.  Moratorium on regulations — Exceptions. [Repealed.] 
351.075.  Exceptions to mandatory mine safety standards. 
351.080.  Offices of mine inspectors. 
351.090.  Mine inspectors — Appointment — Qualifications — Oath and bond — Background check. 
351.100.  Board of examiners for mine inspectors — Use of license fees. [Repealed.] 
351.101.  Declaration of legislative finding of fact. 
351.102.  Certificate of competency and qualification or permit as trainee required — Proof of drug- and alcohol-free status to be submitted — Examinations — Hearing — Appeals. 
351.103.  Eligibility of mining specialists to work as miners. 
351.104.  Certification of miners employed prior to date of training program establishment. [Repealed.] 
351.1041.  Mine Safety Review Commission. 
351.1045.  Required new miner training course and site visits for members of the Mine Safety Review Commission. 
351.105.  Mining Board — Membership — Hearings — Administrative regulations. [Repealed] 
351.1055.  Mine Equipment Review Panel — Membership — Recommendations. [Repealed] 
351.106.  Education and training program — Alcohol and substance abuse training and education — Retraining and reeducation requirements — Administrative regulations — Implementation of program for training and examination — Records. 
351.107.  Requirements for certification as shotfirer. 
351.1071.  Training program — Certification as shotfirer and driller for solid blasting. 
351.108.  Superintendent to hold a mine foreman certificate. 
351.109.  Requirements for qualification and certification to perform electrical work — Written tests. 
351.110.  Examination prerequisites — Fees — Moneys from licenses and examination fees for use of department. 
351.120.  Issuance of certificates — Form and content — Classification — Duty of applicant — Drug- or alcohol-test-related suspension or revocation of certification or license — Notification of options — Reissuance after evaluation, treatment, and testing. 
351.122.  Reciprocity for miners certified in other states — Requirements — Reciprocal disciplinary action. 
351.125.  First-aid training. 
351.127.  Employment of certified emergency medical technicians or mine emergency technicians required at underground coal mine. 
351.128.  Underground mine employing 2 to 25 persons required to employ person with first-aid training. [Repealed.] 
351.129.  First-aid instruction for surface coal miners — Certification — Annual retraining. [Repealed.] 
351.1291.  Course of instruction for surface coal miners. 
351.130.  Duplicate certificates. 
351.140.  Duties and authority of mine inspectors — Frequency of underground and surface mine inspections.  
351.150.  Reports of mine inspectors. 
351.160.  Annual report of commissioner — Record and index of inspections and reports — Certified copies. 
351.170.  Reports of licensee — Alcohol and substance abuse reports. 
351.173.  Notice of possibility of subsidence — Language required in deed of conveyance. 
351.175.  Provisions concerning license to operate mine — Submissions required for license — Revocation of license. 
351.177.  Special task force to investigate illegal mining — Prosecution of violators — “Illegal mining fund” established. [Repealed.] 
351.180.  Inspection of mine scales — Fee. [Repealed.] 
351.182.  Drug- and alcohol-free status required for miner certification — Proof — Costs of testing — Breath alcohol device at examination site — Ten-panel urine test. 
351.183.  Contracts for specimen collection and laboratory testing services — Standards, procedures, and protocol — Criteria for proof from other sources — Annual publication of certified collection and testing providers. 
351.184.  Division to notify applicant of test results when granting or denying certification — Notification of options — Issuance after evaluation, treatment, and testing — Right of appeal.  
351.185.  Confidentiality of drug and alcohol test results — Exceptions — Use of results in criminal proceeding against applicant prohibited. 
351.186.  Workers’ compensation premium — Credit for certified drug-free workplace program at coal mine. 
351.190.  Mine rescue divisions and stations — Supplies and equipment. 
351.191.  Trained mine rescue team to be available within specified driving time of each mine. 
351.192.  Qualified or operator-designated person performing mine rescue acts not liable for damages for such acts. 
351.193.  Safety rights of miners — Settlement of disputes. 
351.194.  Administrative hearing procedures — Hearing regarding licensee, coal operation, or other person — Order — Enforcement — Civil penalty or fine. 
351.195.  Miners required to wear safety glasses. [Repealed.] 
351.200.  Division of Geology — State Geologist. [Repealed.] 
351.210.  Geological and other surveys — Custody of mineralogical collections. [Repealed.] 
351.220.  Cooperative agreements for geological and similar surveys. [Repealed.] 
351.230.  Maps and reports, distribution of. [Repealed.] 
351.240.  Workmen’s Compensation. [Repealed.] 
 Mine Safety Analysis 
 Coal Research 
 Blasting Regulations 
 Penalties 
351.010.  Definitions for chapter — Applicability.
Text
(1) As used in this chapter, unless the context requires otherwise:
 	(a) “Adulterated specimen” means a specimen containing a substance that is not a normal constituent or containing an endogenous substance at a concentration that is not a normal physiological concentration;
 	(b) “Approved” means that a device, apparatus, equipment, or machinery, or practice employed in the mining of coal has been approved by the commissioner of the Department for Natural Resources;
 	(c) “Assistant mine foreman” means a certified person designated to assist the mine foreman in the supervision of a portion or the whole of a mine or of the persons employed therein;
 	(d) “Commercial mine” means any coal mine from which coal is mined for sale, commercial use, or exchange. This term shall in no instance be construed to include a mine where coal is produced for own use;
 	(e) “Commission” means the Mine Safety Review Commission created by KRS 351.1041;
 	(f) “Commissioner” means commissioner of the Department for Natural Resources;
 	(g) “Department” means the Department for Natural Resources;
 	(h) “Drift” means an opening through strata or coal seams with opening grades sufficient to permit coal to be hauled therefrom or which is used for the purpose of ventilation, drainage, ingress, egress, and other purposes in connection with the mining of coal;
 	(i) “Excavations and workings” means the excavated portions of a mine;
 	(j) “Fire boss” (often referred to as mine examiner) means a person certified as a mine foreman or assistant mine foreman who is designated by management to examine a mine or part of a mine for explosive gas or other dangers before a shift crew enters;
 	(k) “Gassy mine.” All mines shall be classified as gassy or gaseous;
 	(l) “Illicit substances” includes prescription drugs used illegally or in excess of therapeutic levels as well as illegal drugs;
 	(m) “Intake air” means air that has not passed through the last working place of the split or by the unsealed entrances to abandoned workings and by analysis contains not less than nineteen and one-half percent (19.5%) oxygen, no dangerous quantities of flammable gas, and no harmful amounts of poisonous gas or dust;
 	(n) “Licensee” means any owner, operator, lessee, corporation, partnership, or other person who procures a license from the department to operate a coal mine;
 	(o) “Medical review officer” or “MRO” means a licensed physician with knowledge of substance abuse disorders, laboratory testing, chain of custody, collection procedures, and the ability to verify positive, confirmed test results. The MRO shall possess the necessary medical training to interpret and evaluate a positive test result in relation to the person’s medical history or any other relevant biomedical information;
 	(p) “Mine” means any open pit or any underground workings from which coal is produced for sale, exchange, or commercial use, and all shafts, slopes, drifts, or inclines leading thereto, and includes all buildings and equipment, above or below the surface of the ground, used in connection with the workings. Workings that are adjacent to each other and under the same management, but which are administered as distinct units, shall be considered a separate mine;
 	(q) “Mine foreman” means a certified person whom the licensee or superintendent places in charge of the workings of the mine and of the persons employed therein;
 	(r) “Mine manager” means a certified or noncertified person whom the licensee places in charge of a mine or mines and whose duties include but are not limited to operations at the mine or mines and supervision of personnel when qualified to do so;
 	(s) “Open-pit mine” shall include open excavations and open-cut workings, including but not limited to auger operations and highwall mining systems for the extraction of coal. However, excavation of refuse from a coarse coal refuse fill for reprocessing of the refuse, which is permitted and bonded under KRS Chapter 350 and is regulated by the Mine Safety and Health Administration, shall not be required to obtain a license under this chapter;
 	(t) “Operator” means the licensee, owner, lessee, or other person who operates or controls a coal mine;
 	(u) “Permissible” refers to any equipment, device, or explosive that has been approved by the United States Bureau of Mines, the Mining Enforcement and Safety Administration, or the Mine Safety and Health Administration and that meets all requirements, restrictions, exceptions, limitations, and conditions attached to the classification by the approving agency;
 	(v) “Preshift examination” means the examination of a mine or any portion thereof where miners are scheduled to work or travel, which shall be conducted not more than three (3) hours before any oncoming shift;
 	(w) “Return air” means air that has passed through the last active working place on each split, or air that has passed through abandoned, inaccessible, or pillared workings;
 	(x) “Serious physical injury” means an injury which has a reasonable potential to cause death;
 	(y) “Shaft” means a vertical opening through the strata that is used in connection with the mining of coal, for the purpose of ventilation or drainage, or for hoisting men, coal, or materials;
 	(z) “Slope” means an inclined opening used for the same purpose as a shaft;
 	(aa) “Superintendent” means the person who, on behalf of the licensee, has immediate supervision of one (1) or more mines;
 	(ab) “Supervisory personnel” means a person certified under the provisions of this chapter to assist in the supervision of a portion or the whole of the mine or of the persons employed therein;
 	(ac) “Division” means the Division of Mine Safety;
 	(ad) “Director” means the director of the Division of Mine Safety;
 	(ae) “Probation” means the status of a certification or license issued by the Division of Mine Safety that conditions the validity of the certification or license upon compliance with orders of the Mine Safety Review Commission; and
 	(af) “Final order of the commission” means an order which has not been appealed to the Franklin Circuit Court within thirty (30) days of entry, or an order affirming the commission’s order that has been entered by any court within the Commonwealth and for which all appeals have been exhausted.
(2) Except as the context otherwise requires, this chapter applies only to commercial coal mines.
(3) The definitions in KRS 352.010 apply also to this chapter, unless the context requires otherwise.
History
History. 
2739-1: amend. Acts 1946, ch. 120, § 1; 1952, ch. 162, § 1; 1966, ch. 255, § 257; 1972, ch. 298, § 1; 1976, ch. 174, § 1; 1976 (Ex. Sess.), ch. 8, § 17, effective December 22, 1976; 1978, ch. 301, § 1, effective June 17, 1978; 1996, ch. 308, § 1, effective April 9, 1996; 2000, ch. 104, § 1, effective July 14, 2000; 2001, ch. 149, § 3, effective March 20, 2001; 2002, ch. 355, § 1, effective July 15, 2002; 2005, ch. 123, § 56, effective June 20, 2005; 2006, ch. 185, § 6, effective July 12, 2006; 2006, ch. 241, § 8, effective July 12, 2006; 2012, ch. 89, § 1, effective July 12, 2012; 2015 ch. 87, § 7, effective June 24, 2015; 2017 ch. 117, § 29, effective June 29, 2017; 2020 ch. 100, § 1, effective July 15, 2020.
Annotations
Commissioner's Notes
 
(4/9/96). The action taken with respect to this statute by  1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor's signed copy of the Act was filed with the Secretary of State.
NOTES TO DECISIONS
1.Unused Mine.
 Opening was “mine” within statute although operations therefrom were extended merely to connect with old mine for use as haulway, and no coal was sold or shipped from opening. Interstate Coal Co. v. Baxavenie, 144 Ky. 172, 137 S.W. 859, 1911 Ky. LEXIS 566 (Ky. 1911) (decided under prior law).
Cited:
 Courtney v. Island Creek Coal Co., 474 F.2d 468, 1973 U.S. App. LEXIS 11381 (6th Cir. 1973).
Research References and Practice Aids
Kentucky Law Journal.
Note: COWho? Kentucky’s Need to Statutorily Define Property Interests in Geologically Sequestered Carbon Dioxide, 98 Ky. L.J. 375 (2009/2010).

351.020.  Commissioner of Department for Natural Resources — Functions.
Text
(1) The Department for Natural Resources shall be headed by the commissioner of the Department for Natural Resources.
(2) The department shall administer all laws of the Commonwealth relating to mines.
History
History. 
2739-2, 2739-3, 3766b-15, 4618-38: amend. Acts 2000, ch. 104, § 2, effective July 14, 2000; 2005, ch. 123, § 57, effective June 20, 2005.
Annotations
Research References and Practice Aids
Cross-References.
Oil and gas laws, Department to enforce, KRS 353.200.

351.021.  “Chief” refers to “Commissioner.” [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1960, ch. 228) was repealed by Acts 1966, ch. 255, § 283.

351.025.  Duties of department relating to mine safety — Administrative regulations.
Text
The department shall:
 	(1) Promulgate administrative regulations that establish comprehensive criteria for the imposition and enforcement of sanctions against certified and noncertified personnel and owners and part-owners of licensed premises whose intentional violation of, or order to violate, mine safety laws places miners in imminent danger of serious injury or death. These criteria shall include but not be limited to the following:
 		(a) In the case of individuals that are certified miners, the Mine Safety Review Commission may revoke or suspend an individual’s certification, or probate an individual’s certification for first offenses, and the Mine Safety Review Commission shall establish a maximum penalty for subsequent offenses;
 		(b) In the case of individuals that are owners or part-owners of licensed premises, the Mine Safety Review Commission may impose civil monetary penalties against individuals not to exceed ten thousand dollars ($10,000); and
 		(c) In the case of noncertified personnel, the Mine Safety Review Commission may impose civil monetary fines equivalent to the value of the wages they receive for up to ten (10) working days for first offenses and the commission shall establish maximum penalties for subsequent offenses;
 	(2) Notwithstanding KRS 351.070(15), promulgate administrative regulations that establish comprehensive criteria for the Mine Safety Review Commission’s imposition of penalties against licensed premises for violations of mine safety laws that place miners in imminent danger of serious injury or death. These penalties shall include but not be limited to the revocation or suspension of the mine’s license, the probation of a mine’s license, or the imposition of a penalty against the licensee not to exceed the gross value of the production of the licensed premise for up to ten (10) working days;
 	(3) Direct that an employer shall not directly or indirectly reimburse a sanctioned miner or mine supervisor for days of work lost as a result of sanctions imposed by the Mine Safety Review Commission;
 	(4) Establish procedures by which the department shall communicate with the Federal Mine Safety and Health Administration (MSHA) concerning allegations of mine safety violations against Kentucky coal operators and miners and for reports made to the division under KRS 351.193;
 	(5) Jointly with the Mine Safety Review Commission establish a process for referring allegations of mine safety violations to the Mine Safety Review Commission for adjudication and for the hearing of appeals from penalties imposed by the division, and the underlying violation, authorized under KRS 351.070(15); and
 	(6) Establish procedures to distribute quarterly reports to every licensed entity describing mine fatalities, serious mine accidents, and penalties imposed on certified and noncertified personnel and licensed premises and to require the report to be distributed to every certified working miner employed by the licensed entity, posted at work sites, and reviewed at regular mine safety meetings.
History
HISTORY: 
Enact. Acts 2001, ch. 149, § 6, effective March 20, 2001; 2006, ch. 185, § 7, effective July 12, 2006; 2007, ch. 94, § 1, effective June 26, 2007; 2015 ch. 87, § 8, effective June 24, 2015.

351.030.  Hearings before department — Petition for intervention.
Text
(1) All administrative hearings conducted by the department shall be conducted in accordance with KRS Chapter 13B and this section. Following the hearing, the department shall decide each matter in controversy. No person shall be discharged or otherwise discriminated against by his or her employer for testifying, or for his failure to testify, at these hearings.
(2) The executor or administrator of a deceased miner’s estate, or his or her designee, in the case of a fatality, miners that are injured as a result of an accident, and miners that are significantly affected by the conduct that gave rise to a disciplinary proceeding shall be granted the right of intervention in the penalty phase of that proceeding. The petition for intervention shall be made in accordance with KRS 13B.060(3). All hearings before the Mine Safety Review Commission shall be open proceedings. Any party with pertinent information regarding a mine accident may submit that information directly to the division’s chief accident investigator.
History
HISTORY: 
3766b-16: amend. Acts 1972, ch. 298, § 2; 1996, ch. 308, § 2, effective April 9, 1996; 1996, ch. 318, § 330, effective July 15, 1996; 2000, ch. 104, § 3, effective July 14, 2000; 2007, ch. 94, § 2, effective June 26, 2007; 2015 ch. 87, § 9, effective June 24, 2015.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
Research References and Practice Aids
Kentucky Law Journal.
Notes, Energy v. Environment: Who Wins in the Race for Coal in Kentucky, 64 Ky. L.J. 641 (1975-76).

351.040.  Action to vacate order of department — Appeal.
Text
(1) Any party in interest dissatisfied with an order of the department may commence an equitable action against the department and other interested parties as defendants, to vacate or set aside, in whole or in part, any such order. The action shall be brought in the Circuit Court of the county where the subject matter involved in the order, or the well or workable coal bed or part thereof, is located. The court may grant relief from any unlawful or unreasonable order of the department, and render such judgment as appears to it to be equitable and just.
(2) The pendency of the action shall not of itself suspend the operation of the order of the department, but during the pendency of the action any party may secure from the court an order suspending or staying the operation of the order of the department pending the action by giving to the other parties adequate security, approved by the court, against loss due to the delay in enforcement of the order, in case the order under review is not set aside, and the court may, without security being given, suspend the operation of the order, in whole or in part, on such terms as it deems just and in accordance with the practice of courts of equity; provided, however, that the operation of an order pertaining to safety in coal mines shall not be suspended temporarily pending final decision of the court.
(3) Appeals may be taken to the Court of Appeals as in other cases.
History
History. 
3766b-17: amend. Acts 1952, ch. 162, § 2; 2000, ch. 104, § 4, effective July 14, 2000.

351.050.  Commissioner — Appointment — Term — Oath. [Repealed.]
Annotations
Compiler’s Notes.
 This section (2739-3, 2739-5: amend. Acts 1952, ch. 162, § 3; 1962, ch. 106, Art. XV) was repealed by Acts 1972, ch. 298, § 19.

351.051.  Commissioner — Appointment. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1972, ch. 298, § 3) was repealed by Acts 2005, ch. 123, § 66, effective June 20, 2005.

351.060.  Qualifications of director of Division of Mine Safety.
Text
(1) The director of the Division of Mine Safety shall be a citizen of Kentucky and shall be thoroughly familiar with all methods of safety pertaining to the operation of mines.
(2) The director shall have a practical knowledge of:
 	(a) The different systems of working and ventilating coal mines;
 	(b) The nature, chemistry, and properties of noxious, poisonous, and explosive gases, the dangers due to these gases, and the prevention of these dangers;
 	(c) The dangers incident to blasting and the prevention of these dangers;
 	(d) The methods for the management and extinguishment of mine fires;
 	(e) The methods for rescue and relief work in mine disasters;
 	(f) The application of electricity in mining operations;
 	(g) The application of mechanical loading in mining operations;
 	(h) The equipment and explosives manufactured for use in coal mines;
 	(i) The methods used in locating oil and gas wells when drilled through any coal seam;
 	(j) The proper manner of drilling and plugging oil and gas wells;
 	(k) Mining engineering; and
 	(l) The methods for the prevention of explosions in mines due to gas or dust.
(3) The director shall be capable of efficiently reporting on any proposed development in mining operations or the possibility of operating any coal or clay seam.
(4) The director shall hold a mine inspector’s or mine safety specialist’s certificate.
History
HISTORY: 
2739-4: amend. Acts 1974, ch. 386, § 64; 1976, ch. 86, § 14; 1996, ch. 308, § 3, effective April 9, 1996; 2005, ch. 123, § 58, effective June 20, 2005; 2015 ch. 87, § 10, effective June 24, 2015.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
Research References and Practice Aids
Kentucky Law Journal.
Notes, Energy v. Environment: Who Wins in the Race for Coal in Kentucky, 64 Ky. L.J. 641 (1975-76).

351.070.  Duties of the commissioner — Office of Mine Safety and Licensing — Secretary may promulgate administrative regulations — Financial liaison — Civil monetary penalties.
Text
(1) The commissioner shall have full authority over the department and shall superintend and direct the activities of the mine safety specialists and other personnel of the department. There is created within the Department for Natural Resources a Division of Mine Safety.
(2) The secretary shall appoint a director to the Division of Mine Safety in accordance with KRS 224.10-020(2) and prescribe his or her powers and duties.
(3) The commissioner may, whenever necessary, divide the coal fields of the state into as many inspection regions as necessary, so as to equalize as nearly as practicable the work of each mine safety specialist, and may assign to the specialists their respective regions.
(4) The commissioner may, whenever he or she deems it necessary in the interest of efficient supervision of the mines, temporarily employ the services of additional mine safety specialists or change specialists from one (1) region to another.
(5) The commissioner shall superintend and direct the inspection of mines and cause to be investigated the character and quality of air in mines whenever conditions indicate the necessity of doing so.
(6) The commissioner shall collect statistics relating to coal mining in the state and make an annual report of the statistics.
(7) The commissioner shall see that maps, plans, projections, and proposed developments of all underground coal mines are made and filed in his office.
(8) The commissioner shall keep a properly indexed, permanent record of all inspections made by himself and the personnel of the department.
(9) The commissioner shall exercise general supervision over the training of officials and workmen in safety and first aid and mine rescue methods, and may conduct demonstrations in safety whenever he deems it advisable.
(10) The commissioner shall exercise general supervision over the dissemination of information among officials and employees concerning mine ventilation, mining methods, and mine accidents and their prevention, and shall assume full charge in the event of mine fire or explosion or other serious accident at any mine in the state.
(11) The commissioner may assist in the resumption of operations of any mine or gather data for the development of any coal seams that would be of any benefit to the state or create new employment.
(12) The commissioner may prescribe reasonable safety standards governing the use of explosives, and electrical and mechanical equipment in the operation of open-pit or surface mines.
(13) The secretary of the Energy and Environment Cabinet shall have the power and authority to promulgate, amend, or rescind any administrative regulations he or she deems necessary and suitable for the proper administration of this chapter. Administrative regulations may be promulgated, amended, or rescinded by the secretary only after public hearing or an opportunity to be heard thereon of which proper notice by publication pursuant to KRS Chapter 424, has been given. Administrative regulations so promulgated shall carry the full force and effect of law.
(14) The commissioner shall ascertain the cause or causes of any coal mining fatality and any accidents involving serious physical injury and, within sixty (60) days of completion of the investigation, shall report his or her findings and recommendations to the Governor, the Mine Safety Review Commission, and the Legislative Research Commission. Accident interviews conducted by the division shall be closed proceedings. The recommendations may include without being limited to the need to promulgate or amend administrative regulations to prevent the recurrence of the conditions causing the fatality. Effective January 1, 2009, the division shall appoint an existing full-time employee to act as a family liaison. The family liaison shall have the responsibility during an accident investigation to keep the families of miners informed of the progress and findings of the accident investigation. The family liaison shall be trained in mining and in grief counseling.
(15) The commissioner shall assess civil monetary penalties against licensed facilities for violations of laws in this chapter and KRS Chapter 352 pertaining to roof control plans, mine seal construction plans, unsafe working conditions, and mine ventilation plans that could lead to imminent danger or serious physical injury. The Energy and Environment Cabinet shall promulgate administrative regulations within ninety (90) days of July 12, 2006, providing for the manner and method of the assessment of the penalties and appeals therefrom. In no event shall the civil penalty assessed pursuant to this subsection for the violation exceed five thousand dollars ($5,000). Nothing contained in this subsection shall be construed to impair or contravene the authority granted under KRS 351.025(2) for imposing penalties against licensed facilities.
History
HISTORY: 
2739-7: amend. Acts 1952, ch. 162, § 4; 1966, ch. 239, § 210; 1972, ch. 298, § 4; 1994, ch. 488, § 2, effective July 15, 1994; 1996, ch. 308, § 4, effective April 9, 1996; 2001, ch. 149, § 4, effective March 20, 2001; 2005, ch. 123, § 59, effective June 20, 2005; 2006, ch. 185, § 8, effective July 12, 2006; 2007, ch. 94, § 3, effective June 26, 2007; 2010, ch. 24, § 1897, effective July 15, 2010; 2015 ch. 87, § 11, effective June 24, 2015; 2017 ch. 117, § 30, effective June 29, 2017.
Annotations
Legislative Research Commission Notes.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
Opinions of Attorney General.
 Under the authority granted by this section, the commissioner could adopt a regulation requiring a member of the supervisory personnel to be present with a crew working out by the loading point of an underground mine. OAG 77-320.
 The Mining Board is given the power and the obligation by KRS 351.105(11) to formally review and approve all administrative regulations proposed by the Department of Natural Resources that relate to the mining of coal, penalties, or the certification of miners before those administrative regulations are promulgated. The Mining Board does not have the power to review and approve regulations promulgated by the secretary of the Environmental and Public Protection Cabinet under KRS 351.070(13).  OAG 10-010, 2010 Ky. AG LEXIS 243.

351.073.  Moratorium on regulations — Exceptions. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1986, ch. 148, § 2, effective July 15, 1986) was repealed by Acts 1996, ch. 308, § 50, effective April 9, 1996.
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

351.075.  Exceptions to mandatory mine safety standards.
Text
(1) Upon petition by the operator or the representative of miners, the commissioner may modify the application of any mandatory safety standard to a mine if the commissioner determines that an alternative method of achieving the result of such standard exists which will at all times guarantee no less than the same measure of protection afforded the miners of such mine by such standard, or that the application of such standard to such mine will result in a diminution of safety to the miners in such mine. Upon receipt of such petition, the commissioner shall give notice to the operator or the representative of miners in the affected mine, as appropriate, and shall cause such investigation to be made as he deems appropriate. Such investigation shall provide an opportunity for a public hearing, at the request of such operator or representative or other interested party, to enable the operator and the representative of miners in such mine or other interested party to present information relating to the modification of such standard.
(2) The commissioner shall issue a decision incorporating his findings of fact therein, and shall send a copy thereof to the operator or the representative of the miners, as appropriate. Before granting any exception to a mandatory safety standard, the findings of the commissioner or his authorized representative shall be made available to the representative of the miners at the affected coal mine.
History
History. 
Enact. Acts 1976 (Ex. Sess.), ch. 8, § 16.

351.080.  Offices of mine inspectors.
Text
The offices of the mine inspectors shall be at such places within their respective districts as the commissioner designates, and each mine inspector shall be provided with a suitable office.
History
History. 
2739-6: amend. Acts 1952, ch. 162, § 5; 1972, ch. 298, § 5; 1990, ch. 325, § 18, effective July 13, 1990.

351.090.  Mine inspectors — Appointment — Qualifications — Oath and bond — Background check.
Text
(1) The Governor shall appoint an adequate number of mine safety specialists to ensure at least two (2) inspections annually at all surface mines, provided the mine is in operation the entire year or the proportionate thereof, of all mines in the Commonwealth and sufficient additional mine safety specialists to enable the commissioner to provide adequate monitoring of coal mines where conditions or management policy dictate that more inspections are needed to ensure the safety of miners. Underground mines shall be inspected at least six (6) times annually; except that the commissioner shall have the discretion to require up to three (3) of the six (6) required mine safety inspections to be mine safety analysis visits pursuant to KRS 351.242. At least one (1) inspection shall be a full electrical inspection. One (1) or more of the appointees shall be designated as electrical mine inspectors. The Governor shall also appoint an adequate number of mine safety specialists to perform safety analysis and safety instruction. The term of office of each mine safety specialist shall be during the period of capable, efficient service and good behavior.
(2) All mine safety specialists shall have a thorough knowledge of first aid and mine rescue and be able to instruct in first aid and mine rescue and shall have a thorough and practical knowledge of mining gained by at least five (5) years’ experience in coal mines in the Commonwealth. For the purposes of this subsection, a degree in mining engineering from a recognized institution shall be deemed equivalent to two (2) years of practical experience in coal mines or an associate degree in mining technology from a recognized institution shall be deemed equivalent to one (1) year practical experience in coal mines. A person desiring to use a mining engineering or technology degree for practical experience credit shall file proof of having received a degree prior to examination.
(3) No person shall be appointed to the office of mine safety specialist unless he or she holds a current mine foreman’s certificate. A person appointed as mine safety specialist shall pass an examination administered by the department. The commissioner may recommend to the Governor applicants for the positions of mine safety specialist who have successfully passed the examination and are proved by worth, training, and experience to be the most competent of the applicants.
(4) Mine safety specialists shall be of good moral character and temperate habits and shall not, while holding office, act in any official capacity in operating any coal mine.
(5) No reimbursement for traveling expenses shall be made except on an itemized accounting for the expenses submitted by mine safety specialists who shall verify upon oath that the expenses were incurred in the discharge of their official duties.
(6) Each mine safety specialist shall take oath, which shall be certified by the officer administering it. The oath, in writing, and the certificate, shall be filed in the office of the Secretary of State.
(7) Each mine inspector, mine safety analyst, electrical inspector, and mine safety instructor shall give bond with surety approved by the Governor.
(8) Each mine safety specialist shall provide authorization to the division to perform a criminal background check by means of a fingerprint check by the Department of Kentucky State Police. The results of the state criminal background check shall be sent to the director of the division. Any fee charged by the Department of Kentucky State Police shall be an amount no greater than the actual cost of processing the request and conducting the search.
History
History. 
2739-15, 2739-16: amend. Acts 1946, ch. 120, § 2; 1952, ch. 162, § 6; 1972, ch. 298, § 6; 1978, ch. 301, § 2, effective June 17, 1978; 1982, ch. 370, § 3, effective July 15, 1982; 1984, ch. 323, § 1, effective July 13, 1984; 1996, ch. 308, § 5, effective April 9, 1996; 1998, ch. 480, § 1, effective July 15, 1998; 2000, ch. 104, § 5, effective July 14, 2000; 2002, ch. 355, § 2, effective July 15, 2002; 2006, ch. 185, § 9, effective July 12, 2006; 2007, ch. 94, § 4, effective January 1, 2009; 2015 ch. 87, § 12, effective June 24, 2015; 2017 ch. 72, § 1, effective June 29, 2017; 2017 ch. 117, § 31, effective June 29, 2017; 2018 ch. 85, § 9, effective July 14, 2018.
Annotations
Legislative Research Commission Note.
 
(1/1/2009). 2007 Ky. Acts ch. 85, relating to the creation and organization of the Justice and Public Safety Cabinet, instructs the Reviser of Statutes to correct statutory references to agencies and officers whose names have been changed in that Act. Such a correction has been made in this section.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
Opinions of Attorney General.
 Mine safety committee members who are appointed by a majority union or elected by a majority of miners would not be “mine safety inspectors.” OAG 76-337.
Research References and Practice Aids
Cross-References.
Conditions of bond, penal sum, KRS 62.060.
Subordinate appointments, department heads may make, KRS 12.050, 12.060.

351.100.  Board of examiners for mine inspectors — Use of license fees. [Repealed.]
Annotations
Compiler’s Notes.
 This section (2739-44, 2739-45: amend. Acts 1952, ch. 162, § 7; 1972, ch. 298, § 7) was repealed by Acts 1976 (Ex. Sess.), ch. 8, § 30, effective December 22, 1976. For present law see KRS 351.105 and 351.110.

351.101.  Declaration of legislative finding of fact.
Text
The General Assembly hereby finds and declares the following:
 	(1) The highest priority and concern of the Commonwealth must be the health and safety of the coal industry’s most valuable resource, the miner.
 	(2) The continued prosperity of the coal industry is of primary importance to the state.
 	(3) A high priority must be given to increasing the productivity and competitiveness of the mines in this state.
 	(4) An inordinate number of miners are killed or injured during the first few months of their experience in a mine and upon acquiring new work assignments in a mine.
 	(5) These injuries result in the loss of life and serious injury to miners and are an impediment to the future growth of the state’s coal industry.
 	(6) Mining is a technical occupation with various specialties requiring individualized training and education.
 	(7) Injuries can be reduced through proper miner training, education, and certification.
 	(8) Mine safety can be improved by the imposition and enforcement of sanctions against licensed premises and certified and noncertified personnel whose willful and repeated violations of mine safety laws place miners in imminent danger of serious injury or death.
 	(9) Abuse of illicit substances and alcohol in the mining industry represents a serious threat to the health and safety of all miners. Substance and alcohol abuse adversely affect the health and safety of miners. Mine safety can be significantly improved by establishing as a condition of certification that miners remain drug and alcohol free.
History
History. 
Enact. Acts 1976 (Ex. Sess.), ch. 8, § 1; 2001, ch. 149, § 1, effective March 20, 2001; 2006, ch. 241, § 9, effective July 12, 2006.
Annotations
NOTES TO DECISIONS
1.Applicability.
 Under Ky. Rev. Stat. Ann. §§ 351.101 and 351.241, the class of persons the legislature intended to be protected was the traditional coal miner and others associated with the process of extracting coal routinely exposed to the unique dangers and risks inherent to coal mining. McCarty v. Covol Fuels No. 2, LLC, 476 S.W.3d 224, 2015 Ky. LEXIS 1941 (Ky. 2015).

351.102.  Certificate of competency and qualification or permit as trainee required — Proof of drug- and alcohol-free status to be submitted — Examinations — Hearing — Appeals.
Text
(1) No person shall be assigned mining duties by a licensee as a laborer or supervisor unless the person holds a valid certificate of competency and qualification or a valid permit as trainee issued in accordance with this section.
(2) The division shall require that all applicants for certified miner and initial applicants for other mining certifications pursuant to this chapter shall submit proof that he or she is drug and alcohol free. The proof shall be submitted in accordance with KRS 351.182 and 351.183.
(3) A permit as trainee miner shall be issued by the commissioner to any person who has submitted proof that he or she is drug and alcohol free in accordance with KRS 351.182 and 351.183, and has completed a program of education of a minimum of forty (40) hours for underground mining or twenty-four (24) hours for surface mining comprised of sixteen (16) hours of classroom training and eight (8) hours of mine specifics or who has completed a certified mine technology program and has passed an examination approved by the commissioner. An additional eight (8) hours of mine-specific training shall be administered to the trainee miner by the licensee, which training shall be documented on a form approved by the commissioner. This education and training program shall be determined and established by the department, as provided in KRS 351.106. A requirement for a permit as a trainee miner shall be one (1) hour of classroom training dedicated to alcohol and substance abuse education.
(4) Trainee miners shall work within the sight and sound of a certified miner.
(5) Any miner holding a certificate of competency and qualification may have one (1) person working with him and under his direction as a trainee miner. Any person certified as a mine foreman or assistant mine foreman shall have no more than five (5) persons working under his supervision or direction as trainee miners for the purpose of learning and being instructed in the duties of underground coal mining.
(6) A certificate of competency and qualification as a miner shall be issued by the commissioner to any person who has a minimum of forty-five (45) working days’ experience within a thirty-six (36) month period as a trainee miner and demonstrated competence as a miner. Any trainee miner who exceeds six (6) months in obtaining the forty-five (45) working days of experience required in this section, shall submit proof of alcohol- and drug-free status in accordance with the provisions of KRS 351.182 and 351.183.
(7) All examinations for the certification of a miner shall be of a practical nature and shall determine the competency and qualification of the applicant to engage in the mining of coal with reasonable safety to himself and his fellow employees. The examination may be given orally, upon approval by the commissioner, if the miner is unable to read or comprehend a written examination.
(8) Examinations shall be held in any regional office during regular business hours.
(9) If the commissioner or his authorized representative finds that an applicant is not qualified and competent, he shall notify the applicant as soon as possible, but in no case more than thirty (30) days after the date of examination.
(10) Any applicant aggrieved by an action of the commissioner or his authorized representative in failing or refusing to issue a certificate of qualification and competency shall, within ten (10) days of notice of the action complained of, appeal to the commissioner who shall either affirm the action or issue the certificate to the applicant.
(11) If the applicant is aggrieved by the action of the commissioner, he may appeal to the commission which shall hold a hearing on the matter in accordance with KRS Chapter 13B.
(12) The applicant may appeal from the final order of the commission by filing in the Franklin Circuit Court a petition for appeal in accordance with KRS Chapter 13B.
History
HISTORY: 
Enact. Acts 1976 (Ex. Sess.), ch. 8, § 2; 1978, ch. 301, § 3, effective June 17, 1978; 1980, ch. 114, § 100, effective July 15, 1980; 1996, ch. 308, § 6, effective April 9, 1996; 1996, ch. 318, § 331, effective July 15, 1996; 2000, ch. 68, § 1, effective July 14, 2000; 2001, ch. 149, § 8, effective March 20, 2001; 2002, ch. 355, § 3, effective July 15, 2002; 2006, ch. 241, § 10, effective July 12, 2006; 2015 ch. 87, § 13, effective June 24, 2015; 2017 ch. 117, § 32, effective June 29, 2017.
Annotations
Legislative Research Commission Note.
 
(7/14/2000). The reference to KRS 351.105 in subsection (2) of this section has been changed to KRS 351.106 under KRS 7.136(1)(e). Treatment of the “education and training program” formerly contained in KRS 351.105 was transferred to KRS 351.106 by 1996 Ky. Acts ch. 308, secs. 7 and 8.
 
(7/15/96). This section was amended by 1996 Ky. Acts chs. 308 and 318. Where these Acts are not in conflict, they have been codified together. Where a conflict exists, Acts ch. 308, which was last enacted by the General Assembly, prevails under KRS 446.250.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
Opinions of Attorney General.
 This chapter does not require an operator to train an employee so that the employee can initially meet state licensing standards necessary to work underground for the purpose of mining coal. OAG 80-282.

351.103.  Eligibility of mining specialists to work as miners.
Text
(1) All persons possessing valid certificates as mine inspectors, electrical inspectors, mine safety instructors, assistant mine foreman, mine foreman, shotfirer, and other mining specialties as established by the department , or certified miner shall be eligible to work at any time as miners, provided they fulfill the annual requirements for retraining and reeducation as provided in KRS 351.106.
(2) Supervisory, clerical, and technically trained employees of the mine operator whose work contributes only indirectly to mine operations shall not be required to possess a miner’s certificate of competency and qualification.
History
HISTORY: 
Enact. Acts 1976 (Ex. Sess.), ch. 8, § 3; 2000, ch. 104, § 6, effective July 14, 2000; 2006, ch. 241, § 11, effective July 12, 2006; 2017 ch. 117, § 33, effective June 29, 2017.

351.104.  Certification of miners employed prior to date of training program establishment. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1976 (Ex. Sess.), ch. 8, § 4) was repealed by Acts 1982, ch. 370, § 8, effective July 15, 1982.

351.1041.  Mine Safety Review Commission.
Text
(1) The Mine Safety Review Commission is created as an independent governmental entity attached to the Energy and Environment Cabinet, Office of the Secretary, for administrative purposes. The commission shall:
 	(a) Conduct hearings and issue orders regarding a licensee, coal operation, or other person involved in the mining of coal in accordance with KRS 351.194;
 	(b) Jointly with the department establish a process for the department’s referral of allegations of mine safety violations, allegations of unsafe working conditions, violation of a miner’s drug- and alcohol-free condition of certification, or supervisory personnel’s failure to immediately report a fatal accident or an accident involving serious physical injury to the commission for adjudication;
 	(c) Make any recommendations to the department that it believes appropriate upon its review, consideration, and analysis of:
 		1. All reports of coal mining fatalities and serious physical injuries provided by the commissioner under KRS 351.070(14);
 		2. Any case in which a miner or a mine owner or operator, in the professional opinion of the department has a history of significant and substantial safety violations even though there has been no serious physical injury or death resulting from the violations;
 		3. Any case in which a miner or a mine owner or operator has been convicted of a criminal charge for a violation of a federal mine safety standard or standards; and
 		4. Any case in which the Federal Mine Safety and Health Administration has made a recommendation relating to certification of an individual certified under this chapter.
(2) The Mine Safety Review Commission shall consist of three (3) members appointed by the Governor subject to the consent of the Senate and the House of Representatives in accordance with KRS 11.160. Of the members of the Mine Safety Review Commission first appointed under this section, one (1) shall be appointed for a term of one (1) year; one (1) shall be appointed for a term of two (2) years; and one (1) shall be appointed for a term of three (3) years. After the initial appointments, members of the commission shall be appointed for terms of four (4) years. A member may be reappointed at the expiration of his or her previous term. Members shall continue to serve until a successor is appointed and qualified.
(3) The members of the Mine Safety Review Commission shall have the qualifications required of Judges of the Court of Appeals, except for residence in a district, and shall be subject to the same standards of conduct made applicable to a part-time judge by the Rules of the Kentucky Supreme Court. The members shall receive the per diem equivalent of the salary of a Judge of the Court of Appeals for each day spent in conducting the business of the commission.
(4) The Governor shall designate a member of the Mine Safety Review Commission to serve as chair and shall fill any vacancy in the office of chair.
(5) The Governor may remove any member for good cause, including violation of the Code of Judicial Conduct and repeated failure to perform satisfactorily the specific duties assigned in this chapter or KRS Chapter 352. The Governor may remove the member only after furnishing him or her with a written copy of the charges against that member and holding a public hearing if requested by the member.
(6) The commission shall meet on the call of the chair or a majority of the members of the commission.
(7) The Energy and Environment Cabinet shall provide administrative services to the Mine Safety Review Commission. If the commission deems it necessary to employ hearing officers to assist it, the Energy and Environment Cabinet shall employ hearing officers to assist the commission in accordance with KRS Chapter 13B and this chapter, notwithstanding the provisions of KRS 13B.030(2)(b).
(8) The commission may conduct hearings, compel the attendance of witnesses, administer oaths, and conduct oversight activities as may be required to ensure the full implementation of its duties.
(9) The department shall provide the Mine Safety Review Commission with all information requested by the commission for the fulfillment of its responsibilities under this chapter and KRS Chapter 352.
(10) The secretary of the Energy and Environment Cabinet shall effectuate the hiring of any staff deemed necessary and affordable for the efficient operations of the Mine Safety Review Commission. This may include an executive director, general counsel, or other administrative support positions, to be appointed in accordance with KRS 12.010 and 12.050.
History
HISTORY: 
Enact. Acts 2001, ch. 149, § 2, effective March 20, 2001; 2002, ch. 353, § 1, effective July 15, 2002; 2006, ch. 241, § 12, effective July 12, 2006; 2007, ch. 94, § 5, effective June 26, 2007; 2010, ch. 24, § 1898, effective July 15, 2010; 2017 ch. 117, § 34, effective June 29, 2017.

351.1045.  Required new miner training course and site visits for members of the Mine Safety Review Commission.
Text
The members of the Mine Safety Review Commission shall complete a forty (40) hour new miner training course if they have not completed the course within the previous two (2) years. In addition, they shall participate in a site visit of an underground mine and a surface coal mine and thereafter make a site visit of an underground mine at least every three (3) years.
History
HISTORY: 
Enact. Acts 2001, ch. 149, § 7, effective March 20, 2001; 2017 ch. 117, § 35, effective June 29, 2017.

351.105.  Mining Board — Membership — Hearings — Administrative regulations. [Repealed]
History
History. 
Enact. Acts 1976 (Ex. Sess.), ch. 8, § 5; 1978, ch. 301, § 4, effective June 17, 1978; 1980, ch. 380, § 1, effective July 15, 1980; 1996, ch. 308, § 7, effective April 9, 1996; 2000, ch. 104, § 7, effective July 14, 2000; 2001, ch. 149, § 5, effective March 20, 2001; 2015 ch. 87, § 15, effective June 24, 2015; repealed by 2017 ch. 117, § 49, effective June 29, 2017.
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1976 (Ex. Sess.), ch. 8, § 5; 1978, ch. 301, § 4, effective June 17, 1978; 1980, ch. 380, § 1, effective July 15, 1980;  1996, ch. 308, § 7, effective April 9, 1996;  2000, ch. 104, § 7, effective July 14, 2000;  2001, ch. 149, § 5, effective March 20, 2001) was repealed by Acts  2017, ch. 117, § 49, effective June 29, 2017.

351.1055.  Mine Equipment Review Panel — Membership — Recommendations. [Repealed]
History
History. 
Enact. Acts 2006, ch. 185, § 4, effective July 12, 2006; 2007, ch. 94, § 6, effective June 26, 2007; 2010, ch. 24, § 1899, effective July 15, 2010; 2010, ch. 135, § 10, effective July 15, 2010; 2015 ch. 87, § 14, effective June 24, 2015; repealed by 2017 ch. 117, § 49, effective June 29, 2017.
Annotations
Compiler’s Notes.
 This section (Enact. Acts 2006, ch. 185, § 4, effective July 12, 2006; 2007, ch. 94, § 6, effective June 26, 2007; 2010, ch. 24, § 1899, effective July 15, 2010; 2010, ch. 135, § 10, effective July 15, 2010) was repealed by Acts 2017, ch. 117, § 49, effective June 29, 2017.

351.106.  Education and training program — Alcohol and substance abuse training and education — Retraining and reeducation requirements — Administrative regulations — Implementation of program for training and examination — Records.
Text
(1) The department shall establish criteria and standards for a program of education and training to be required of prospective miners, miners, and all certified persons. This education and training shall be provided in a manner determined by the commissioner to be adequate to meet the standards established by the department, which shall include as a minimum the requirements of KRS 351.102 and the requirements of the federal government for the training of miners for new work assignments, and at least sixteen (16) hours of annual retraining and reeducation for all certified persons, of which thirty (30) minutes annually shall be dedicated to alcohol and substance abuse education. Effective January 1, 2009, in addition, six (6) hours of annual training on changes in mine safety laws, safe retreat mining practices, disciplinary cases litigated before the Mine Safety Review Commission, changes in mine safety technology, and ways to improve safe working procedures shall be required for all mine foremen. This annual training for mine foremen shall be provided exclusively by the division.
(2) One (1) hour of initial substance abuse training and education shall be required as part of the certified miner’s first annual retraining conducted in a classroom that occurs after August 1, 2006. This requirement shall not apply to certified persons who received the one (1) hour initial substance abuse training and education as part of their forty (40) hour or twenty-four (24) hour new miner training.
(3) In addition to the thirty (30) minutes of annual alcohol and substance abuse education required for certified miners, supervisory personnel shall be required to receive an additional thirty (30) minutes of alcohol and substance abuse awareness training annually.
(4) Beginning with the first full calendar year after the effective date established by the department and during each calendar year thereafter, each certified miner shall receive at least sixteen (16) hours of retraining and reeducation.
(5) Newly hired experienced miner training shall satisfy the miner’s annual retraining requirement if a time lapse occurs between the miner’s last training anniversary date and the next scheduled training anniversary date for the mine where he is newly employed, if the miner has complied with the annual retraining requirements within the last twelve (12) months from the date of his newly hired experienced miner training.
(6) Retraining and reeducation sessions shall be conducted at times and in numbers to reasonably assure each certified miner an opportunity to attend.
(7) The licensee shall pay all certified miners their regular wages and benefits while they receive training required by the department.
(8) Willful failure of a working miner to complete annual retraining and reeducation requirements shall constitute grounds for revocation, suspension, or probation of his certificate.
(9) If the department discovers a miner working without proper training or the licensee cannot provide proof of training, the miner shall be withdrawn immediately from the mine and the licensee shall pay the miner his regular wages until the training is administered and properly documented.
(10) When employment is terminated, the licensee shall provide the employee a copy of his training records, upon request. If the employee does not request his training records immediately, the licensee shall, within fifteen (15) days, provide the employee with those training records.
(11) The department may, upon its own motion or whenever requested to do so by the commissioner, deem applicable certificates issued by other states to be proof of training and education equal to the requirements of KRS 351.102 or deem training provided by appropriate federal agencies to be adequate to meet training and education requirements established by the department , if the training and education meet the minimum requirements of this chapter.
(12) The secretary may promulgate administrative regulations necessary to establish a program to implement the provisions of this chapter according to the criteria and standards established by the department. This program shall include but not be limited to implementation of a program of instruction and the conduct of examinations to test each applicant’s knowledge and understanding of the training and instruction.
(13) The commissioner shall keep and maintain current records on all certified miners, all of which shall be maintained by computer for ready access. The commissioner shall not grant certification to any person that, at the time of application, had his or her miner certification, foreman certification, electrician certification, or any other mining specialty certification suspended or revoked by another state. If a person has his or her miner certification, foreman certification, electrician certification, or other mining specialty certification probated in another state, the commissioner may, at his or her discretion, grant the equivalent certification. However, that certification shall be placed on probation in Kentucky until the probationary period in the other state has expired.
(14) The commissioner is authorized and directed to utilize state mine safety specialists, private and public institutions of education, and other qualified persons available to him in implementing the program of instruction and examination.
(15) The commissioner is authorized and directed to utilize state and federal moneys and personnel that may be available to the department for educational and training purposes in the implementation of the provisions of this chapter.
(16) All training and education required by this section may be conducted in classrooms, on the job, or in simulated mines.
History
HISTORY: 
Enact. Acts 1976 (Ex. Sess.), ch. 8 § 6; 1996, ch. 308, § 8, effective April 9, 1996; 2000, ch. 68, § 2, effective July 14, 2000; 2001, ch. 149, § 9, effective March 20, 2001; 2002, ch. 355, § 4, effective July 15, 2002; 2006, ch. 241, § 13, effective July 12, 2006; 2007, ch. 94, § 7, effective June 26, 2007; 2015 ch. 87, § 16, effective June 24, 2015; 2017 ch. 117, § 36, effective June 29, 2017.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

351.107.  Requirements for certification as shotfirer.
Text
(1) A person desiring to obtain experience as a shotfirer may not charge or detonate explosives in an underground mine unless he or she is under the direction and within sight and sound of a certified shotfirer. No person shall charge or detonate explosives within an underground mine unless that person has successfully completed a training program and passed a test administered by the department. The test shall include at a minimum a determination of the person’s ability to test for mine gases and to safely handle and detonate explosives in an underground coal mine.
(2) The commissioner shall issue a shotfirer’s certificate to the person upon successfully passing the test.
History
History. 
Enact. Acts 1976 (Ex. Sess.), ch. 8, § 7; 1996, ch. 308, § 9, effective April 9, 1996; 2000, ch. 104, § 8, effective July 14, 2000.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

351.1071.  Training program — Certification as shotfirer and driller for solid blasting.
Text
(1) No person shall drill coal or detonate explosives within a mine using the method of shooting coal from the solid until that person successfully completes a training program administered by the department and has passed a test prescribed by the commissioner.
(2) No person shall be issued a certificate in accordance with subsection (1) of this section unless he or she presents valid evidence to the commissioner of having one (1) year of practical underground coal mine experience.
History
History. 
Enact. Acts 1982, ch. 370, § 1, effective July 15, 1982.

351.108.  Superintendent to hold a mine foreman certificate.
Text
Mine superintendents shall hold a mine foreman certificate issued by the commissioner.
History
History. 
Enact. Acts 1976 (Ex. Sess.), ch. 8, § 8; 1996, ch. 308, § 10, effective April 9, 1996; 2000, ch. 104, § 9, effective July 14, 2000.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

351.109.  Requirements for qualification and certification to perform electrical work — Written tests.
Text
(1) An individual is a qualified and certified person, within the meaning of this chapter, to perform electrical work, other than work on energized surface, high voltage lines, if he has at least one (1) year of experience under direct supervision of a qualified electrician in performing electrical work underground in a coal mine, in the surface work areas of an underground coal mine, in a surface coal mine, in a noncoal mine, in the mine equipment manufacturing industry, or in any other industry using or manufacturing similar equipment, and he attains a satisfactory grade on each of the series of written tests administered by the department and required in subsection (2) of this section.
(2) The series of written tests shall include, but not be limited to, the following subjects:
 	(a) Direct current theory and application;
 	(b) Alternating current theory and application;
 	(c) Electric equipment and circuits;
 	(d) Permissibility of electric equipment;
 	(e) Requirements of both federal and state laws; and
 	(f) Pertinent sections of the National Electrical Code.
(3) A score of at least eighty (80) percent on each of the written tests shall be deemed to be a satisfactory grade. Recognition shall be given to practical experience in that one (1) percentage point shall be added to an individual’s score in each test for each additional year of experience beyond the one (1) year minimum requirement specified in subsection (1) of this section; however, in no case shall an individual be given more than five (5) percentage points for such practical experience.
(4) An individual may, within thirty (30) days from the date on which he received notification from the department of his test scores, repeat those sections on which he received an unsatisfactory score. If further retesting is necessary after this initial repetition, a minimum of thirty (30) days from the date of receipt of notification of the initial retest scores shall elapse prior to such further retesting, whereupon the entire series of written tests shall be retaken.
(5) An individual qualified and certified in accordance with this section shall, in order to retain qualification and certification, satisfactorily complete annually a retraining program approved by the department.
History
History. 
Enact. Acts 1976 (Ex. Sess.), ch. 8, § 9; 1980, ch. 205, § 1, effective July 1, 1980; 1994, ch. 156, § 1, effective July 15, 1994; 2000, ch. 104, § 10, effective July 14, 2000.

351.110.  Examination prerequisites — Fees — Moneys from licenses and examination fees for use of department.
Text
(1) The department shall not admit any applicant for certification as a mine inspector, mine safety analyst, electrical inspector, mine safety instructor, mine foreman, or assistant mine foreman to take an examination given by it unless the applicant has the experience required by this chapter, and has submitted proof that he or she is drug and alcohol free in accordance with KRS 351.182 and 351.183, and has presented to the examiner at the time of registration for the examination a United States postal money order or certified check in the amount of fifty dollars ($50). All money orders or certified checks required herein shall be made payable to the State Treasurer, Frankfort, Kentucky.
(2) All money paid to the State Treasurer for licenses and fees required by this chapter shall be for the sole use of the department and shall be in addition to any moneys appropriated by the General Assembly for the use of the department.
(3) The department may refuse to examine any applicant who cannot readily understand the written English language or cannot express himself intelligently in English, or who is obviously intoxicated.
History
HISTORY: 
2739-45: amend. Acts 1952, ch. 162, § 8; 1972, ch. 298, § 8; 1976 (Ex. Sess.), ch. 8, § 10; 1978, ch. 301, § 5, effective June 17, 1978; 1986, ch. 16, § 1, effective July 15, 1986; 1996, ch. 308, § 11, effective April 9, 1996; 2006, ch. 241, § 14, effective July 12, 2006; 2017 ch. 117, § 37, effective June 29, 2017.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
Research References and Practice Aids
Cross-References.
Receipts of budget units to be paid into state treasury, KRS 41.070.

351.120.  Issuance of certificates — Form and content — Classification — Duty of applicant — Drug- or alcohol-test-related suspension or revocation of certification or license — Notification of options — Reissuance after evaluation, treatment, and testing.
Text
(1) The commissioner shall issue a certificate to each person who possesses the qualifications required by law for mine inspector, electrical inspector, surface or underground mine safety instructor, surface mine safety analyst, assistant mine foreman, mine foreman, shotfirer, and other mining specialties as established by the department, or miner who has passed the examination given by direction of the department for that position, and who has met the requirements for drug- and alcohol-free status.
(2) The certificate shall be in such form as the commissioner prescribes, shall be signed by the commissioner, and shall show that the holder has passed the required examination and possesses the qualifications required by law for mine inspector, electrical inspector, surface or underground mine safety instructor, surface mine safety analyst, assistant mine foreman, mine foreman, shotfirer, and other mining specialties as established by the department, or miner and is authorized to act as such.
(3) Certificates issued to mine foremen and assistant mine foremen shall be classified as follows:
 	(a) Mine foreman certificates, authorizing the holder to act as foreman for all classes of coal mines; and
 	(b) Assistant mine foreman certificates, authorizing the holder to act as assistant foreman.
(4) Any mine foreman or assistant mine foreman may act as a fire boss or mine examiner. This shall not apply to persons holding a second class mine foreman certificate issued before June 16, 1972.
(5) The class of mine foreman’s certificate awarded shall be determined by the department according to the experience of the applicant.
(6) No certificate shall be granted to any person who does not present to the department satisfactory evidence, in the form of affidavits, that the applicant has had the required practical experience in underground or surface coal mines. A data sheet shall be filed by each applicant showing places of employment, beginning month and year and ending month and year employed by each company and list jobs performed, showing at least the number of required years. Affidavit and data sheet forms shall be furnished by the department. The applicant also shall submit proof that he or she is drug and alcohol free. The proof shall be submitted in accordance with KRS 351.182 and 351.183. For the purpose of this section, persons holding a four (4) year degree in mining engineering from a recognized institution shall be credited with the equivalent of two (2) years of practical experience in coal mines when applying for any mine foreman or assistant mine foreman certificate. Persons holding an associate degree in mining from a recognized institution shall be credited with the equivalent of two (2) years’ experience when applying for a mine foreman certificate and one (1) year when applying for an assistant mine foreman certificate. Persons desiring to use their mining engineering or mining technology degree as credit for practical experience toward a mine foreman or assistant mine foreman certificate shall file proof of having received their degree prior to the examination.
(7) Applicants for an underground mine foreman certificate shall have five (5) years’ practical underground coal mining experience acquired after achieving the age of eighteen (18), with at least one (1) year of this experience acquired on an active working section of an underground mine. Applicants for an underground assistant mine foreman certificate shall have three (3) years’ practical underground experience acquired after achieving the age of eighteen (18), with at least one (1) year of this experience acquired on an active working section of an underground mine.
(8) Applicants for surface mine foremen certification shall have three (3) years’ practical surface mine experience acquired after achieving the age of eighteen (18); for surface mine foreman certification with a specialty in coal extraction, at least one (1) year of the required practical experience shall have been acquired from direct involvement in the mining or extraction of coal at a surface mine. For a surface mine foreman certification with a specialty in postmining activities, at least one (1) year of the required experience shall have been acquired from direct involvement in the performance of such activities at a surface or underground mine, coal preparation plant, or other coal-handling facility. Notwithstanding any requirement in this subsection to the contrary, a person having three (3) years’ of underground or surface mining experience shall qualify for a surface mine foreman certification with a specialty in postmining activities if the person has documented experience of at least one (1) year in the performance of these activities. Persons holding a surface mine foreman certificate prior to July 15, 1998, are not affected by this section.
(9) Persons possessing certificates of qualifications to act as mine inspector, mine foreman, assistant mine foreman, or fire boss prior to July 15, 1982, are not affected by this section.
(10) When approved by the commissioner, a person who has successfully completed any mine foreman or assistant mine foreman examination and submitted proof that he or she is drug and alcohol free in accordance with KRS 351.182 and 351.183 may be granted a temporary certification that is valid only until the department acts upon his or her certification at its next regularly scheduled meeting.
(11) A member of the supervisory personnel shall be present at the working section except in cases of emergencies at all times employees under his supervision are at the working section on coal-producing shifts.
(12) The commissioner immediately shall suspend any certification for violation of drug- and alcohol-free status or for failure or refusal to submit to a drug and alcohol test authorized by KRS 351.182, 351.183, 351.184, 351.185, and 352.180. The commissioner shall, by certified mail, notify the holder of the certification of his or her suspension and of the following:
 	(a) The right to pursue one (1) of the following options:
 		1. Appeal the suspension to the Mine Safety Review Commission within thirty (30) days of the notification; or
 		2. Notify the commissioner of the Department for Natural Resources or the director of the Division of Mine Safety within thirty (30) days of the notification that the holder intends to be evaluated by a medical professional trained in substance treatment, to complete any prescribed treatment, and to submit an acceptable result from a drug and alcohol test as required by KRS 351.182;
 	(b) Failure to file an appeal or failure to notify the commissioner of the Department for Natural Resources or the director of the Division of Mine Safety of the holder’s intent to comply with paragraph (a)2. of this subsection within thirty (30) days of the notification shall result in the revocation of all licenses and certifications issued by the Division of Mine Safety for a period of not less than three (3) years, and the holder shall remain ineligible for any other certification issued by the Division of Mine Safety during the revocation period. Certifications and licenses revoked under this paragraph may be reissued by:
 		1. Compliance with all training and testing requirements;
 		2. Satisfying the requirements of KRS 351.182 and 351.183; and
 		3. Compliance with all orders of the Mine Safety Review Commission; and
 	(c) The completion of the evaluation, treatment, and submission of an acceptable drug test pursuant to paragraph (a)2. of this subsection or the revocation described under paragraph (b) of this subsection shall be considered a first offense.
(13) The licenses and certifications of a miner who notifies the commissioner of the Department for Natural Resources or the director of the Division of Mine Safety of his or her intent to comply with subsection (12)(a)2. of this section shall remain suspended until the miner has provided proof of the evaluation and successful completion of any prescribed treatment and has submitted a negative drug and alcohol test as required by KRS 351.182 to the division. The drug and alcohol test shall be taken no more than thirty (30) days prior to the submission of the proof required by this section. Upon receipt and review of the proof by the division, the miner’s licenses and certifications shall be restored. In the event that the miner fails to successfully complete the evaluation, treatment, and drug test within one hundred twenty (120) days of his or her notification pursuant to subsection (12)(a)2. of this section, the miner’s licenses and certifications issued by the division shall be revoked for a period prescribed under KRS 351.990(8). The one hundred twenty (120) day time period set out in this section shall be extended upon proof that the miner is complying with the recommendations of the medical professional.
(14) If the suspension described in subsection (12) of this section occurs following the miner’s first offense as described in this section or KRS 351.184, the notification sent to the miner shall not include the option of notifying the division of the miner’s intent to seek an evaluation and treatment. The miner shall only have the right to appeal the suspension to the Mine Safety Review Commission within thirty (30) days of notification. If the miner fails to appeal the suspension, the penalty shall be assessed according to KRS 351.990(8)(b) or (c).
History
HISTORY: 
2737-1, 2739-38, 2739-44, 2739-45: amend. Acts 1952, ch. 162, § 9; 1972, ch. 298, § 9; 1974, ch. 386, § 65; 1976, ch. 174, § 2; 1976 (Ex. Sess.), ch. 8, §§ 1-6, 8-10; 1978, ch. 301, § 6, effective June 17, 1978; 1982, ch. 370, § 4, effective July 15, 1982; 1996, ch. 308, § 12, effective April 9, 1996; 1998, ch. 481, § 1, effective July 15, 1998; 2000, ch. 104, § 11, effective July 14, 2000; 2006, ch. 241, § 15, effective April 22, 2006; 2012, ch. 89, § 2, effective July 12, 2012; 2015 ch. 87, § 17, effective June 24, 2015; 2017 ch. 117, § 38, effective June 29, 2017.
Annotations
Legislative Research Commission Notes.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

351.122.  Reciprocity for miners certified in other states — Requirements — Reciprocal disciplinary action.
Text
(1) In lieu of an examination prescribed by law or regulation, the department may enter into a reciprocal agreement with another state regarding the certification of miners. The department may, pursuant to a reciprocal agreement, issue to any person holding a certificate issued by another state a certificate permitting him or her to perform similar tasks in the Commonwealth if:
 	(a) The department finds that the requirements for certification in the other state are substantially equivalent to those of Kentucky;
 	(b) The person passes only the applicable part of the examination with regard to Kentucky law which is uniquely different from the other state;
 	(c) The person has submitted proof, in accordance with KRS 351.182, that he or she is drug and alcohol free;
 	(d) The person’s retraining is sufficient to meet Kentucky requirements; and
 	(e) The person’s certification in Kentucky or in any other state has not been suspended, revoked, or probated.
(2) Upon receipt of notice from a reciprocal state of a disciplinary action relating to any of the certifications or licenses issued to a miner who also holds corresponding licenses or certifications issued by the Division of Mine Safety, the commissioner shall impose analogous sanctions against the miner’s Kentucky licenses or certifications. These sanctions shall terminate upon proof of compliance with the orders from the reciprocal state.
History
HISTORY: 
Enact. Acts 2007, ch. 41, § 1, effective June 26, 2007; 2012, ch. 89, § 3, effective July 12, 2012; 2015 ch. 87, § 18, effective June 24, 2015; 2017 ch. 117, § 39, effective June 29, 2017.

351.125.  First-aid training.
Text
The department shall provide first-aid training incorporating all training required by the state’s approved program for emergency medical technicians or the department’s mine emergency technician program which is applicable to mines. Each candidate for certification as a mine foreman shall complete the department’s first-aid course of instruction and shall pass an examination on the course as a prerequisite for certification.
History
HISTORY: 
Enact. Acts 1976 (Ex. Sess.), ch. 8, § 14; 1998, ch. 480, § 2, effective July 15, 1998; 2017 ch. 117, § 40, effective June 29, 2017.

351.127.  Employment of certified emergency medical technicians or mine emergency technicians required at underground coal mine.
Text
(1) Certified emergency medical technicians or mine emergency technicians shall be employed at every licensed coal mine whose employees are actively engaged in the extraction, production, or preparation of coal. Persons employed as mine emergency technicians shall be trained in a manner established in an administrative regulation promulgated by the department. Persons seeking certification as a mine emergency medical technician or mine emergency technician shall be subject to the following additional requirements:
 	(a) All persons seeking certification as a mine emergency technician shall demonstrate drug- and alcohol-free status in accordance with KRS 351.182 and 351.183;
 	(b) The drug and alcohol testing for those seeking certification as mine emergency technicians shall be administered prior to the examination for the certification, in accordance with KRS 351.182 and 351.183; and
 	(c) Certification as a mine emergency technician shall not be issued until the results of the drug and alcohol testing have been obtained. Notification shall be given to the person in accordance with KRS 351.184.
(2) These emergency medical technicians or mine emergency technicians shall be employed in the following manner:
 	(a) At least two (2) emergency medical or mine emergency technicians shall be employed on every shift engaged in the production of coal, and at least one (1) emergency medical or mine emergency technician shall be employed on every nonproduction shift;
 	(b) For underground mines, at least one (1) of the two (2) emergency or mine emergency technicians shall be underground at all times while miners are working in the mines. An additional emergency medical technician or mine emergency technician shall be employed for every additional fifty (50), or any portion thereof, employees per shift who are actively engaged in the extraction, production, or preparation of coal.
(3) If these emergency medical technicians or mine emergency technicians are also employed in other capacities at the coal mine, they shall be available for quick response to emergencies and shall have available to them at all times the equipment necessary to respond to emergencies, as prescribed by the commissioner.
(4) If the licensee selects existing employees to be trained as emergency medical technicians or mine emergency technicians, the employees selected shall be paid their regular wages during training.
(5) Certified emergency medical technicians and mine emergency technicians shall receive annual retraining in the manner established in an administrative regulation promulgated by the department, during which they shall receive their regular wages.
History
History. 
Enact. Acts 1982, ch. 369, § 1, effective July 15, 1982; 1984, ch. 148, § 1, effective July 13, 1984; 1984, ch. 237, § 1, effective July 13, 1984; 1990, ch. 145, § 1, effective July 13, 1990; 1994, ch. 259, § 1, effective July 15, 1994; 1996, ch. 308, § 13, effective April 9, 1996; 2002, ch. 355, § 5, effective July 15, 2002; 2006, ch. 241, § 16, effective July 12, 2006; 2007, ch. 94, § 8, effective June 26, 2007.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

351.128.  Underground mine employing 2 to 25 persons required to employ person with first-aid training. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1984, ch. 237, § 2, effective July 13, 1984) was repealed by Acts 2000, ch. 104, § 31, effective July 14, 2000.

351.129.  First-aid instruction for surface coal miners — Certification — Annual retraining. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1988, ch. 409, § 1, effective July 15, 1988) was repealed by Acts 1994, ch. 161, § 3, effective July 15, 1994. For present law see KRS 351.1291.

351.1291.  Course of instruction for surface coal miners.
Text
(1) All inexperienced surface coal miners shall complete a twenty-four (24) hour course of instruction composed of sixteen (16) hours of classroom training and eight (8) hours of mine specifics that is devised or approved by the department in subjects including but not limited to: accident prevention, cutting and welding, equipment operation, fire protection, first-aid methods, ground control and transportation, handling and use of explosives, mine communications, mine electrical safety standards, mining law, including the statutory rights of miners, safety around bins and hoppers, alcohol and substance abuse education and training, and any other subjects deemed appropriate by the department. For purposes of this section, “inexperienced coal miners” means all persons who have not previously worked at least forty-five (45) days at a surface coal mine in this Commonwealth.
(2) All surface coal miners shall complete an eight (8) hour course of annual retraining devised or approved by the department in the subjects identified in subsection (1) of this section, thirty (30) minutes of which shall be dedicated to alcohol and substance abuse education.
(3) One (1) hour of initial substance abuse training and education shall be provided as part of the certified miner’s first annual retraining conducted in a classroom that occurs after August 1, 2006. This requirement does not apply to a certified person who received the one (1) hour initial substance abuse training and education as part of his or her forty (40) hour or twenty-four (24) hour new miner training.
(4) In addition to the thirty (30) minutes of annual alcohol and substance abuse education required for certified miners, supervisory personnel shall be required to undergo an additional thirty (30) minutes of alcohol and substance abuse awareness training annually.
(5) Each applicant for a certified surface miner, in addition to meeting the educational requirements of this chapter, shall pass a drug and alcohol test in accordance with KRS 351.182 and 351.183.
(6) The commissioner shall certify all surface coal miners who complete the courses of instruction and show proof of drug- and alcohol-free condition of certification required in this section.
History
History. 
Enact. Acts 1994, ch. 161, § 1, effective July 15, 1994; 1998, ch. 481, § 2, effective July 15, 1998; 2000, ch. 104, § 12, effective July 14, 2000; 2002, ch. 355, § 6, effective July 15, 2002; 2006, ch. 241, § 17, effective July 12, 2006.

351.130.  Duplicate certificates.
Text
If any person loses his certificate or it is destroyed which was earned under KRS 351.120, he shall apply to the commissioner for a duplicate certificate, including with his application an affidavit stating in full how the certificate was destroyed or misplaced. If the commissioner deems it proper he shall furnish the applicant with a duplicate certificate. Any person applying for a duplicate certificate shall pay a fee of five dollars ($5) to the State Treasurer.
History
History. 
2739-45: amend. Acts 1952, ch. 162, § 10; 1972, ch. 298, § 10.

351.140.  Duties and authority of mine inspectors — Frequency of underground and surface mine inspections. 
Text
Each mine inspector shall give his entire time and attention to the duties of his office, which shall consist of the following:
 	(1) Inspecting mines and aiding, under the direction of the commissioner, in carrying out and enforcing the provisions of the law relating to the inspection of mines;
 	(2) Training officials and workmen in and about the mines in first aid and mine rescue methods;
 	(3) Advising officials and workmen in methods pertaining to safety in all its phases and in methods pertaining to the prevention of mine fires and explosions;
 	(4) Taking charge of mine rescue and recovery work whenever a mine fire, mine explosion or other serious accident occurs within his district, and the commissioner is not present, and assisting in such work in other districts when so directed by the commissioner;
 	(5) Reopening mines or portions of mines that have been sealed on account of fire or any other cause, when directed by the commissioner to do so;
 	(6) Inspecting each underground and surface mine in accordance with KRS 351.090(1);
 	(7) It shall be permissible for a mine inspector to inspect any coal preparation plant or surface facility of any mining operation of coal including any overland coal belts; and
 	(8) A mine inspector shall have the express authority to enter upon the premises of and inspect any coal mine, including any overland coal belts, at any reasonable time.
History
HISTORY: 
2739-17, 2739-18: amend. Acts 1946, ch. 120, § 3; 1952, ch. 162, § 11; 1972, ch. 298, § 11; 1976, ch. 174, § 3; 1976 (Ex. Sess.), ch. 8, § 18; 1978, ch. 301, § 7, effective June 17, 1978; 1986, ch. 3, § 1, effective July 15, 1986; 1996, ch. 308, § 14, effective April 9, 1996; 2006, ch. 185, § 10, effective July 12, 2006; 2007, ch. 94, § 9, effective January 1, 2009; 2017 ch. 72, § 2, effective June 29, 2017.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

351.150.  Reports of mine inspectors.
Text
(1) Each mine inspector shall each week report in writing to the commissioner of the department the number and condition of all mines inspected by him during the week.
(2) Each mine inspector shall each week deliver to the commissioner of the department a written report showing the condition of each mine inspected by him and, at the same time, shall deliver a copy of such report to the operator or the superintendent of each mine inspected and another copy thereof to the mine committee at such mine so inspected if requested and at the same time each mine inspector shall post a copy of such inspection report on a bulletin board at a prominent place of the operating company or mine where it may conveniently be read by any of the mine employees.
(3) Each mine inspector shall, within fifteen (15) days after the close of each calendar year, file with the commissioner a report of his proceedings during the calendar year, and give such information concerning the mines and mining conditions in his district as is appropriate and required by the commissioner.
History
History. 
2739-18: amend. Acts 1946, ch. 120, § 4; 1972, ch. 298, § 12.
Annotations
NOTES TO DECISIONS
1.Notice of Condition of Mine.
 Certified copies of notices given by inspector to mine operator were competent as prima facie proof of condition of mine when accident happened. Andricus' Adm'r v. Pineville Coal Co., 121 Ky. 724, 90 S.W. 233, 28 Ky. L. Rptr. 704, 1906 Ky. LEXIS 251 (Ky. 1906) (decided under prior law).
 Certified copies of notices given by inspector to mine operator were admissible to prove unsafe condition on later date as against contention that unsafe condition in June or October did not prove unsafe condition in November when accident occurred. Andricus' Adm'r v. Pineville Coal Co., 121 Ky. 724, 90 S.W. 233, 28 Ky. L. Rptr. 704, 1906 Ky. LEXIS 251 (Ky. 1906) (decided under prior law).

351.160.  Annual report of commissioner — Record and index of inspections and reports — Certified copies.
Text
(1) The commissioner of the department shall annually make a report to the Governor and the Legislative Research Commission of his proceedings during the preceding calendar year. The annual report shall be prepared and printed as soon as possible after the close of the calendar year. The annual report shall cover the complete operation of the mines in this Commonwealth during the preceding calendar year, enumerating all accidents occurring in or about any such mines during that year, and giving such other information as the commissioner deems useful, and making such suggestions as he deems important as to further legislation on the subject of mining.
(2) The commissioner shall keep and index a permanent record of all inspections made by himself and of all reports relating to inspection of mines furnished to him by mine inspectors. All such records of the department shall be public records and shall, at all times, be open to the inspection of the public, and shall be laid before the Governor or the Legislative Research Commission upon their request at any time.
(3) The department shall furnish certified copies of any such records, when requested to do so, upon payment of such fee as is generally charged by courts of record for certified copies. Such fee shall be paid into the Treasury of the state.
History
History. 
2739-10, 2739-11: amend. Acts 1946, ch. 120, § 5; 1972, ch. 298, § 13; 2000, ch. 104, § 13, effective July 14, 2000; 2001, ch. 149, § 10, effective March 20, 2001.

351.170.  Reports of licensee — Alcohol and substance abuse reports.
Text
(1) All reports of any facility licensed pursuant to this chapter shall be made to the director. The licensee of each commercial coal mine shall give at the end of each calendar year accurate information, on blank forms furnished by the commissioner, as to the number of accidents that have occurred, the number of persons employed, the tons of coal mined, and any other related information that the commissioner requests.
(2) The operator or superintendent of each licensed facility shall report, by the close of the next business day, any certified persons who:
 	(a) Have been discharged for violation of a company’s substance or alcohol abuse policies;
 	(b) Refused to submit to a test required by the company’s substance or alcohol abuse policies or KRS 351.182, 351.183, 351.184, 351.185, and 352.180; or
 	(c) Tested positive and failed to complete an employee assistance program.
History
HISTORY: 
2739-12, 2739-13: amend. Acts 1952, ch. 162, § 12; 1972, ch. 298, § 14; 1994, ch. 150, § 1, effective July 15, 1994; 1996, ch. 308, § 15, effective April 9, 1996; 2000, ch. 104, § 14, effective July 14, 2000; 2006, ch. 241, § 18, effective July 12, 2006; 2015 ch. 87, § 19, effective June 24, 2015.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
Opinions of Attorney General.
 This section grants authority to the Commissioner that is broad enough to encompass fire boss reports and, therefore, the Commissioner can require monthly fire boss reports to be filed with the Department of Mines and Minerals. OAG 77-215.
 While the Commissioner of the Department of Mines and Minerals can require monthly fire boss reports to be filed with the Department, if the Department requires that fire boss reports be received only from mine operators of mines located below the water table, then a relationship between mine safety and the need to impose different reporting requirements on mines below the water table as a class as opposed to mines above the water table must be shown to be reasonably related to the purpose of this statute so that such regulation will not be one prohibited by Ky. Const., §§ 59 and 60 prohibiting special and local legislation. OAG 77-215.

351.173.  Notice of possibility of subsidence — Language required in deed of conveyance.
Text
(1) Any person may file a notice in the alphabetical cross-index in the county clerk’s office in the county where underground coal mining has occurred stating that the mineral has been extracted and that the surface overlying or adjacent to the underground workings may be subject to subsidence. The notice shall be indexed under the name of the current surface owner or lessee of record whose land overlies the underground workings, as well as that of the mineral owner and lessee, and shall be noted on the deed of conveyance in each future conveyance of both the surface and mineral estate. The language in the deed of conveyance shall state the following:
“THE COAL UNDERLYING THIS PROPERTY HAS BEEN EXTRACTED AND THE SURFACE OVERLYING OR ADJACENT TO THE UNDERGROUND WORKINGS MAY BE SUBJECT TO SUBSIDENCE. ANY STRUCTURES ERECTED HEREAFTER SHOULD BE DESIGNED AND CONSTRUCTED SO AS TO PREVENT OR MINIMIZE ANY SUBSIDENCE DAMAGE.”
(2) The failure to include the required language in the deed shall not affect the validity of the deed as between the parties or constructive notice upon the recording of the deed.
History
History. 
Enact. Acts 1988, ch. 419, § 1, effective July 15, 1988.

351.175.  Provisions concerning license to operate mine — Submissions required for license — Revocation of license.
Text
(1) The operation of a coal mine in Kentucky is a privilege granted by the Commonwealth of Kentucky to a licensee who satisfies the requirements of this section and demonstrates that the mine is or will be operated in a safe manner and in accordance with the laws of this Commonwealth.
(2) Within forty-five (45) days after January 1, 1953, and of each year thereafter, the owner, operator, lessee, or licensee of each mine shall procure from the department a license to operate the mine, and the license shall not be transferable. Any owner, operator, lessee, or licensee who assumes control of a mine, opens a new mine, or reopens an abandoned mine during any calendar year shall procure a license before mining operations are begun.
(3) The license shall be in printed form as the commissioner may prescribe and when issued shall be kept posted at a conspicuous place near the main entrance of the mine.
(4) Requests for a license shall be made to the department and shall be accompanied by a United States postal money order or cashier’s check drawn in favor of the State Treasurer in an amount established by administrative regulations of a minimum of one hundred dollars ($100) and a maximum of fifteen hundred dollars ($1,500). The license shall be issued when the following are properly submitted to the commissioner:
 	(a) The annual report of the licensee and the annual mine map required in KRS 351.170 and 352.450;
 	(b) A certification from the commissioner of the Department of Workers’ Claims that the licensee has provided positive proof of compliance with the provisions of KRS Chapter 342;
 	(c) A certification from the commissioner of the Department of Revenue that the licensee is not a “delinquent taxpayer” as defined in KRS Chapter 131;
 	(d) Mine seal construction plan filed with the state and approved by MSHA;
 	(e) Roof control plan filed with the state and approved by MSHA;
 	(f) The ventilation plan required in KRS 352.020; and
 	(g) An approved emergency action plan required by KRS 352.640.
(5) The department shall immediately revoke any license if the department receives:
 	(a) Withdrawal of the certification of compliance with KRS Chapter 342 issued by the commissioner of the Department of Workers’ Claims; or
 	(b) Notice from the commissioner of the Department of Revenue that the licensee is a “delinquent taxpayer” as defined in KRS Chapter 131.
(6) The commissioner, the director of the Division of Mine Safety, or the mine safety specialist shall have the authority to stop production or close any mine whose operator fails to procure a license or fails to furnish a certification of workers’ compensation coverage as required under this section.
(7) The department shall be authorized to seek injunctive relief for any violation of this section. Revocation of a license by the department shall be an administrative function of the department. Appeals from revocation by the department shall be brought in Franklin Circuit Court.
(8) A license which has been revoked under the “delinquent taxpayer” provision shall not be reissued until a written tax clearance has been received from the commissioner of revenue.
(9) No mine underlying a cemetery shall be licensed by the commissioner unless two-thirds (2/3) of the governing body of that cemetery vote in approval of the operation. The application for a license shall contain an affidavit setting forth the approval of the cemetery’s governing body. This subsection applies only to those cemeteries with governing bodies.
History
HISTORY: 
Enact. Acts 1952, ch. 162, § 14; 1970, ch. 79, § 1; 1972, ch. 298, § 15; 1974, ch. 258, § 2; 1976, ch. 171, § 1; 1976, ch. 220, § 1; 1978, ch. 233, § 36, effective June 17, 1978; 1978, ch. 301, § 8, effective June 17, 1978; 1980, ch. 188, § 277, effective July 15, 1980; 1984, ch. 214, § 1, effective July 13, 1984; 1987 (Ex. Sess), ch. 1, §  60, effective January 4, 1988; 1988, ch. 415, § 1, effective July 15, 1988; 1992, ch. 271, § 2, effective July 14, 1992; 1996, ch. 308, § 16, effective April 9, 1996; 2005, ch. 85, § 685, effective June 20, 2005; 2006, ch. 185, § 11, effective July 12, 2006; 2007, ch. 94, § 10, effective June 26, 2007; 2010, ch. 24, § 1900, effective July 15, 2010; 2015 ch. 87, § 20, effective June 24, 2015.
Annotations
Legislative Research Commission Notes.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
NOTES TO DECISIONS
1.Constitutionality.
 This statute did not violate the provision in Ky. Const., § 11 granting the defendant the right of trial by jury of the vicinage since this right did not apply to petty offenses. Commonwealth v. Sizemore, 488 S.W.2d 685, 1972 Ky. LEXIS 49 (Ky. 1972).
Opinions of Attorney General.
 It is apparent that the purpose of subsection (3) (see now (4)(c)) of this section is to deny a mine license to an applicant who is a “delinquent taxpayer” as defined by KRS Chapter 131; therefore, it appears that such subsection authorizes the Department of Mines and Minerals to refuse a mine license to any applicant whose license has been previously revoked because of tax delinquencies as defined in KRS 131.181 so long as those delinquencies remain unsatisfied. OAG 83-157.
 Venue for a prosecution pursuant to KRS 351.990(13) (now (5)) for mining without obtaining a mine license lies only in the county in which the illegal mine is located. OAG 83-288.
Research References and Practice Aids
Kentucky Law Journal.
Plater, Coal Law From the Old World: A Perspective on Land Use and Environmental Regulation in the Coal Industries of the United States, Great Britain, and West Germany, 64 Ky. L.J. 473 (1975-76).
Notes, Economic, Social and Legal Aspects of Coal Transportation in Kentucky,  64 Ky. L.J. 601 (1975-76).

351.177.  Special task force to investigate illegal mining — Prosecution of violators — “Illegal mining fund” established. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1982, ch. 371, § 1, effective July 15, 1982; 1984, ch. 225, § 1, effective July 13, 1984) was repealed by Acts 1996, ch. 308, § 50, effective April 9, 1996.
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

351.180.  Inspection of mine scales — Fee. [Repealed.]
Annotations
Compiler’s Notes.
 This section (2739-46, 2739-46a; amend. Acts 1952, ch. 162, § 13; 1972, ch. 298, § 16) was repealed by Acts 1996, ch. 308, § 50, effective April 9, 1996.
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

351.182.  Drug- and alcohol-free status required for miner certification — Proof — Costs of testing — Breath alcohol device at examination site — Ten-panel urine test.
Text
(1) All applicants for certification as new miners and all initial applicants for all other certifications provided for in this chapter shall provide proof of drug- and alcohol-free status prior to certification in accordance with the provisions of this section.
(2) Proof of drug- and alcohol-free status shall be provided in one (1) of two (2) methods:
 	(a) By participation in a drug and alcohol testing program offered by the division and paid for by the applicant, in accordance with this section and KRS 351.183; or
 	(b) By the submission of drug and alcohol test results from other sources, as provided in KRS 351.183(2).
(3) If a newly certified miner gains employment in the coal industry, the initial employer shall reimburse the certified miner for the cost of one (1) drug and alcohol test required by this section and KRS 351.183, 351.184, and 351.185.
(4) If the applicant is currently certified in any category other than that for which he is applying by the division and the applicant is currently employed in the coal industry, the applicant’s employer shall reimburse the applicant for the cost of one (1) drug and alcohol test required by this section and KRS 351.183, 351.184, and 351.185.
(5) The fee charged to an applicant for the drug and alcohol tests offered by the division shall not exceed the actual cost of collection, analysis, and medical review officer (MRO) review.
(6) The division shall provide, at each site of examinations for the certifications provided for in Chapter 351, a breath alcohol testing device and a person certified in the operation of the breath alcohol testing device. The breath alcohol test shall be administered prior to examination to determine the applicant’s alcohol-free status. The division may satisfy the requirement to furnish an alcohol testing device and certified personnel by:
 	(a) The use of equipment and appropriately certified personnel of the division;
 	(b) A memorandum of agreement with state or local police agencies for the provision of equipment and appropriately trained personnel at the examination site; or
 	(c) Inclusion of breath alcohol testing as part of the contract to provide drug testing and collection services set out in KRS 351.183(1).
(7) A breath alcohol concentration of.04 shall be the maximum acceptable level of concentration for participation in the examination and subsequent certification.
(8) Except for an alternative testing protocol provided for post-accident victims under KRS 352.180(6) to (8), the minimum testing protocol acceptable for the establishment of drug-free status for certification under KRS Chapter 351 shall be at least a ten (10) panel urine test that shall include testing for the following substances:
 	(a) Amphetamines;
 	(b) Cannabanoids/THC;
 	(c) Cocaine;
 	(d) Opiates;
 	(e) Phencyclidine (PCP);
 	(f) Benzodiazepines;
 	(g) Propoxyphene;
 	(h) Buprenorphine;
 	(i) Methadone;
 	(j) Barbiturates; and
 	(k) The remaining panels to be used in the urine test shall be set by order of the Mine Safety Review Commission no later than June 1 of each year.
History
HISTORY: 
Enact. Acts 2006, ch. 241, § 2, effective July 12, 2006; 2012, ch. 89, § 4, effective July 12, 2012; 2015 ch. 87, § 21, effective June 24, 2015; 2018 ch. 85, § 10, effective July 14, 2018.
Annotations
Legislative Research Commission Notes.
 
(7/12/2006).  2006 Ky. Acts ch. 241, sec. 2, subsec. (7), provides: “A breath alcohol concentration of four tenths of a percent (.04) shall be the maximum acceptable level of concentration for participation in the examination and subsequent certification.” The words “four tenths of a percent” and the parentheses around “.04” were removed during codification to correct a manifest clerical error that occurred in the drafting process. Materials in the bill folder for House Bill 572 (which became  2006 Ky. Acts ch. 241) show that the bill was drafted to be an exact copy of a bill requested and later introduced as Senate Bill 201, the initial proposed draft of which provided: “A breath alcohol concentration of .04 shall be the maximum acceptable level of concentration for participation in the examination(s) and subsequent certification(s).” Materials in the bill folder for Senate Bill 201 indicate that the erroneous phrase was inserted during the drafting process to conform with the rules for cardinal numbers set forth in the Bill Drafting Manual of the Kentucky General Assembly. The Reviser of Statutes has made this correction under the authority of  KRS 7.136(1).

351.183.  Contracts for specimen collection and laboratory testing services — Standards, procedures, and protocol — Criteria for proof from other sources — Annual publication of certified collection and testing providers.
Text
(1) The division may contract with qualified companies to provide the collection of samples and administer the required drug and alcohol tests. The contract may provide that the collection of samples or testing be subcontracted, except that the contract shall require:
 	(a) The contractor and any subcontractors to follow all standards, procedures, and protocols set forth by the United States Department of Health and Human Services’ Substance Abuse and Mental Health Services Administration (SAMHSA) for the collection and testing required by KRS 351.182 and this section;
 	(b) The contractor’s or subcontractor’s drug-testing protocol shall be a ten (10) panel test described in KRS 351.182(8) and any other test required by order of the Mine Safety Review Commission; and
 	(c) The contractor or the subcontractor shall provide a medical review officer (MRO) who shall:
 		1. Possess the ability and medical training necessary to verify positive confirmed test results and evaluate those results in relation to an applicant’s medical history or other biomedical information; and
 		2. Follow all procedures outlined in the SAMHSA Medical Review Officer Manual.
(2) The director of the Division of Mine Safety may accept proof of drug- and alcohol-free status from other sources whose tests conform to the requirements set forth in KRS 351.182(7) and (8) and in accordance with KRS 351.182(2)(b) under the following conditions:
 	(a) An applicant shall submit a request for acceptance of his or her drug- and alcohol-free status to the director accompanied by pass/fail results of a drug and alcohol test taken within thirty (30) days prior to the request; and
 	(b) The test results shall have been performed by laboratories certified in accordance with the National Laboratory Certification Program (NLCP) by the United States Department of Health and Human Services Administration’s SAMHSA and in accordance with subsection (1) of this section.
(3) The division shall maintain and publish annually a list of certified specimen collection services and testing laboratories from which it will accept data.
History
HISTORY: 
Enact. Acts 2006, ch. 241, § 3, effective July 12, 2006; 2012, ch. 89, § 5, effective July 12, 2012; 2015 ch. 87, § 22, effective June 24, 2015.
Annotations
Legislative Researh Commission Note.
 (6/24/2015). In codifying subsection (2)(a) of this statute, the Reviser of Statutes has changed the term “executive director” to “director.” This substitution is consistent with amendments adopted in  2015 Ky. Acts ch. 87 reorganizing the Department for Natural Resources. The Reviser has made this change under the authority of  KRS 7.136(2).

351.184.  Division to notify applicant of test results when granting or denying certification — Notification of options — Issuance after evaluation, treatment, and testing — Right of appeal. 
Text
(1) The results of any testing performed by the division shall be given to the applicant at the time of his or her notification of the granting or denial of certification.
(2) Certification of an applicant shall be denied if any one (1) or more of the following occur:
 	(a) The applicant’s positive drug test results for any of the substances either listed in KRS 351.182(8) or otherwise required to be tested for by order of the Mine Safety Review Commission are deemed to fail by a medical review officer;
 	(b) The applicant’s blood alcohol level is above .04 concentration at the time of testing;
 	(c) The applicant’s test results demonstrate the submission of an adulterated specimen; or
 	(d) The applicant refuses to submit to a drug or alcohol test as required by KRS 351.182.

(3) (a) Any applicant who is denied certification due to the results of the drug and alcohol testing required by KRS 351.182 may:
 		1. Appeal to the Mine Safety Review Commission within thirty (30) days of receiving the notification required under KRS 351.120(12); or
 		2. Notify the commissioner of the Department for Natural Resources or the director of the division within thirty (30) of receiving the notification required under KRS 351.120(12) that the applicant intends to be evaluated by a medical professional trained in substance abuse treatment, to complete any prescribed treatment, and to submit an acceptable result from a drug and alcohol test as required by KRS 351.182.
 	(b) Failure to file an appeal or failure to notify the commissioner of the Department for Natural Resources or the director of the division of his or her intent to comply with paragraph (a)2. of this subsection within thirty (30) days of the notification shall result in the revocation of all licenses and certifications issued by the division for a period of not less than three (3) years, and the holder shall remain ineligible for any other certification issued by the division during the revocation period. Certifications and licenses revoked under this paragraph may be reissued by:
 		1. Compliance with all training and testing requirements;
 		2. Satisfying the requirements of KRS 351.182 and 351.183; and
 		3. Compliance with all orders of the Mine Safety Review Commission.
 	(c) For the purposes of this subsection, the completion of evaluation, treatment, and submission of an acceptable drug test pursuant to paragraph (a)2. of this subsection or the revocation described under paragraph (b) of this subsection shall be considered a first offense.
(4) The licenses and certifications of a miner who notifies the commissioner of the Department for Natural Resources or the director of the division of his or her intent to comply with subsection (3)(a)2. of this section shall remain suspended until the miner has provided proof of the evaluation and successful completion of any prescribed treatment and has submitted a negative drug and alcohol test as required by KRS 351.182 to the division. The drug and alcohol test shall be taken no more than thirty (30) days prior to the submission of the proof required by this section. Upon receipt and review of the proof by the division, the miner’s licenses and certifications shall be restored. In the event that the miner fails to successfully complete the evaluation, treatment, and drug test within one hundred twenty (120) days of the notification required under KRS 351.120(12), the miner’s licenses and certifications issued by the division shall be revoked for a period prescribed under KRS 351.990(8). The one hundred twenty (120) day time period set out in this section shall be extended upon proof that the miner is complying with the recommendations of the medical professional.
(5) If the denial described in subsection (3) of this section occurs following the miner’s first offense as described in this section or KRS 351.120, the miner shall not have the option of notifying the division of his or her intent to comply with subsection (3)(a)2. of this section. The miner shall only have the right to appeal the denial to the Mine Safety Review Commission within thirty (30) days of notification. If the miner fails to appeal the denial, the penalty shall be assessed according to KRS 351.990(8)(b) or (c).
History
HISTORY: 
Enact. Acts 2006, ch. 241, § 4, effective July 12, 2006; 2012, ch. 89, § 6, effective July 12, 2012; 2015 ch. 87, § 23, effective June 24, 2015.
Annotations
Legislative Research Commission Notes.
 
(7/12/2006). 2006 Ky. Acts ch. 241, sec. 4, subsec. (2)(b), provides that certification shall be denied if “[t]he applicant’s blood alcohol level is above four tenths of one percent (.04) concentration at the time of test.” The words “four tenths of one percent” and the parentheses around “.04” were removed during codification to correct a manifest clerical error that occurred in the drafting process. Materials in the bill folder for House Bill 572 (which became 2006 Ky. Acts ch. 241) show that the bill was drafted to be an exact copy of a bill requested and later introduced as Senate Bill 201, the initial proposed draft of which provided for denial of certification if “[t]he applicant’s blood alcohol level is above .04 concentration at the time of testing.” Materials in the bill folder for Senate Bill 201 indicate that the erroneous phrase was inserted during the drafting process to conform with the rules for cardinal numbers set forth in the Bill Drafting Manual of the Kentucky General Assembly. The Reviser of Statutes has made this correction under the authority of KRS 7.136(1).

351.185.  Confidentiality of drug and alcohol test results — Exceptions — Use of results in criminal proceeding against applicant prohibited.
Text
(1) Records of drug or alcohol test results, written or otherwise, received by the division, its contractors, subcontractors, or other employees are confidential communications and exempt from disclosure under the Kentucky Open Records Act, except as follows:
 	(a) Where release of the information is authorized solely pursuant to a written consent form signed voluntarily by the person tested. The consent form shall contain the following:
 		1. The name of the person who is authorized to obtain the information;
 		2. The purpose of the disclosure;
 		3. The precise information to be disclosed;
 		4. The duration of the consent; and
 		5. The signature of the person authorizing the release of the information;
 	(b) Where release of the information is compelled by a hearing officer or court of competent jurisdiction pursuant to an appeal taken under KRS 351.182, 351.183, 351.184, 351.185, 351.102, 351.103, 351.1041, 351.106, 351.110, 351.120, 351.127, 351.1291, 351.170, 352.010, 352.180, 352.210, and 352.390;
 	(c) Where release of the information is relevant to a legal claim asserted by the applicant;
 	(d) Where the information is used by the entity conducting drug or alcohol testing when consulting with legal counsel in connection with matters brought under or related to KRS 351.182, 351.183, 351.184, 351.185, 351.102, 351.103, 351.1041, 351.106, 351.110, 351.120, 351.127, 351.1291, 351.170, 352.010, 352.180, 352.210, and 352.390, or in its defense of civil or administrative actions related to the testing or results; or
 	(e) Where release of the information is deemed appropriate by the Mine Safety Review Commission or a court of competent jurisdiction in disciplinary proceeding brought under the terms of KRS 351.182, 351.183, 351.184, 351.185, 351.102, 351.103, 351.1041, 351.106, 351.110, 351.120, 351.127, 351.1291, 351.170, 352.180, 352.210, and 352.390.
(2) Information on drug and alcohol test results for tests administered pursuant to KRS 351.182, 351.183, 351.184, 351.185, 351.102, 351.103, 351.1041, 351.106, 351.110, 351.120, 351.127, 351.1291, 351.170, 352.010, 352.180, 352.210, and 352.390 shall not be released or used in any criminal proceeding against the applicant.
History
HISTORY: 
Enact. Acts 2006, ch. 241, § 5, effective July 12, 2006; 2015 ch. 87, § 24, effective June 24, 2015.
Annotations
Compiler’s Notes.
 The Kentucky Open Records Act referenced in subsection (1) is codified as KRS 61.800 et seq.

351.186.  Workers’ compensation premium — Credit for certified drug-free workplace program at coal mine.
Text
(1) Any employer who is also a licensee that has implemented a drug-free workplace program certified by the division shall be eligible to obtain a credit on the licensee’s premium for workers’ compensation insurance.
(2) Each insurer authorized to write workers’ compensation insurance policies shall provide the credit on the workers’ compensation premium to any employer who is also a licensee for which the insurer has written a workers’ compensation policy. The credit on the workers’ compensation premium shall not:
 	(a) Be available to those employers that are also licensees who do not maintain their drug-free workplace program for the entire workers’ compensation policy period; or
 	(b) Apply to minimum premium policies.
(3) The Department of Insurance shall approve workers’ compensation rating plans that give a credit on the premium for a certified drug-free workplace so long as the credit is actuarially sound. The credit shall be at least five percent (5%) unless the Department of Insurance determines that five percent (5%) is actuarially unsound.
(4) The credit on the workers’ compensation premium may be applied by the insurer at the final audit.
History
HISTORY: 
Enact. Acts 2006, ch. 241, § 6, effective July 12, 2006; 2010, ch. 24, § 1901, effective July 15, 2010; 2015 ch. 87, § 25, effective June 24, 2015.

351.190.  Mine rescue divisions and stations — Supplies and equipment.
Text
The commissioner of the department shall partition the coal fields of the state into mine rescue divisions. In each division there shall be a station, the location of which shall be determined by the commissioner, and there shall be kept at each station apparatus, appliances, and supplies for use in the work of rescue and relief upon the occurrence of entrapments, roof falls, inundation of liquids or gases, explosions or mine fires, and for the training of officials and miners in mine rescue work. The commissioner shall provide each station and himself with the necessary instruments, appliances, apparatus, chemicals, trucks, and automobiles, and shall designate one (1) of the inspectors to have charge of each station.
History
History. 
2739-14: amend. Acts 1972, ch. 298, § 17; 2006, ch. 185, § 12, effective July 12, 2006.

351.191.  Trained mine rescue team to be available within specified driving time of each mine.
Text
Each underground coal mine operator shall submit documentation to the commissioner that a trained mine rescue team is within sixty (60) minutes’ driving time of each of his mines. In the event that a trained mine rescue team is not available as required, the department shall provide a trained mine rescue team which would be available to the mine within sixty (60) minutes’ driving time and shall so notify in writing the appropriate official of the United States Mine Safety and Health Administration.
History
History. 
Enact. Acts 1976 (Ex. Sess.), ch. 8, § 15; 1980, ch. 150, § 1, effective July 15, 1980.

351.192.  Qualified or operator-designated person performing mine rescue acts not liable for damages for such acts.
Text
Any person who is qualified by a federal or state agency to perform mine rescue planning and recovery operations, including mine rescue instructors and mine rescue team members, and any person designated by an operator furnishing a mine rescue team to supervise, assist in planning, or provide service thereto, who in good faith performs, or fails to perform, any act or service in connection with such mine rescue planning and recovery operations shall not be liable for any civil damages as a result of any such acts or omissions.
History
History. 
Enact. Acts 1980, ch. 194, § 1, effective July 15, 1980; 2000, ch. 104, § 15, effective July 14, 2000.

351.193.  Safety rights of miners — Settlement of disputes.
Text
No miner shall be required to operate any equipment or work in any condition which he reasonably believes to be unsafe. If the miner invokes his or her safety rights under this section, the miner shall have the right to be relieved from the assignment in dispute. The employee may be assigned to correct the condition or may be assigned to other duties until such time as the condition is resolved or corrected. No other miner shall be assigned to perform this job until the condition is corrected. The miner or his authorized representative and the company shall review the condition immediately and attempt to resolve the dispute. Should the miner not have an authorized representative, he may represent himself in the dispute. If the dispute is not settled by the company and the miner or his or her authorized representative, either party reserves the right to call in the commissioner or his authorized representative immediately and the dispute shall be settled on the basis of the inspector’s finding with a written copy of his finding given to the company and the miner and his authorized representative. In the event no representative of the miner exists, the employee shall have the right to have the dispute resolved based on the inspector’s findings. No disciplinary action shall be taken against a miner by a licensee unless the miner is found by the commissioner or his authorized representative to have acted in bad faith and without good cause in making an allegation as to unsafe equipment or working conditions.
History
History. 
Enact. Acts 1982, ch. 370, § 2, effective July 15, 1982; 1994, ch. 149, § 1, effective July 15, 1994; 1996, ch. 308, § 17, effective April 9, 1996.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
Notes to Unpublished Decisions
1.Wrongful Discharge.
 Unpublished decision:  Where (1) a former employee asserted that he was wrongfully terminated after supplying pictures of mining equipment to another employee for the second employee’s workers’  compensation claim, (2) the former employee did not offer any argument that he was discharged for refusing to violate a law in the course of his employment, and (3) the former employee did not argue that his discharge was because he exercised a right well-established through legislation, KRS 338.121(3)(a), 338.121(3)(b), and 351.193, which the former employee cited in support of his public-policy argument, conferred no such right. Hall v. Consol of Kentucky, 162 Fed. Appx. 587, 2006 FED App. 0063N, 2006 U.S. App. LEXIS 1711 (6th Cir. Ky. 2006).

351.194.  Administrative hearing procedures — Hearing regarding licensee, coal operation, or other person — Order — Enforcement — Civil penalty or fine.
Text
(1) The Mine Safety Review Commission shall promulgate administrative regulations in accordance with KRS Chapter 13A to establish administrative hearings procedures to be followed in determining if violations of mine safety laws, including, but not limited to, violations that meet the criteria established in KRS 351.025(1) or (2), have occurred and to establish a process to review recommended orders from any hearing officers acting on behalf of the commission. The procedures shall follow the requirements of KRS Chapter 13B and this chapter.
(2) The chair or a majority of the Mine Safety Review Commission may convene a meeting of the commission at which it shall consider whether to schedule a hearing regarding any licensee, coal operation, or other person involved in the mining of coal.
(3) If the commission determines that there is probable cause to believe that the licensee, coal operation, or other person against whom the department has made allegations of unsafe work practices or other violation of applicable law is guilty of an alleged violation, the commission shall schedule a hearing at which the department shall offer evidence in support of the allegations made by it. The licensee, coal operation, or other person against whom the allegations are made shall be given not less than twenty (20) days’ written notice of the charges against him, together with the date, time, and place at which the charges shall be heard, and of his opportunity to be represented by counsel, produce evidence and witnesses on his behalf, and examine the evidence and documents that may be produced against him. The commission may also be represented by counsel and shall not be bound by the technical rules of evidence, but its order shall be based upon competent evidence. Any licensee or other person summoned to appear at a hearing in the manner established in this subsection may, in writing, waive the notice required to be given to him.
(4) The commission may proceed with its hearing of charges made by the department against any licensee, coal operation, or other person who, after being duly notified in accordance with the requirements of this section, fails to appear at or participate in the hearing and who fails to assert any legitimate basis for the failure.
(5) Within ninety (90) days after hearing, the commission shall issue an order in which it sets out its determinations concerning each matter coming before it. Copies of the order shall be provided to all parties to the hearing. The department shall carry out or enforce, as appropriate, the order of the commission, which may include, though not be limited to, the imposition of civil penalties, revocation, suspension, or probation of the mine license or the miner’s certification.
(6) The commission may modify a civil penalty or fine established under this chapter, under criteria established by the commission by administrative regulations.
(7) In assessing monetary penalties within the limits provided in KRS 351.025, the commission shall consider the operator’s history of previous violations, the appropriateness of the penalty to the size of the operator charged, whether the operator was negligent, the effect on the operator’s ability to continue in business, the gravity of the violation, the demonstrated good faith of the person charged in attempting to achieve rapid compliance after notification of a violation, and whether a penalty has been imposed by the Federal Mine Safety and Health Act for a violation that arose out of the same set of facts or circumstances.
(8) An appeal of an order of the commission shall be filed in the Franklin Circuit Court within thirty (30) days of entry of the order.
History
History. 
Enact. Acts 1996, ch. 308, § 20, effective April 9, 1996; 1998, ch. 480, § 3, effective July 15, 1998; 2001, ch. 149, § 11, effective March 20, 2001; 2007, ch. 94, § 11, effective June 26, 2007.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

351.195.  Miners required to wear safety glasses. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1990, ch. 246, § 1, effective July 13, 1990) was repealed by Acts 2000, ch. 104, § 31, effective July 14, 2000.

351.200.  Division of Geology — State Geologist. [Repealed.]
Annotations
Compiler’s Notes.
 This section (4618-19) was repealed by Acts 1948, ch. 224, § 7, effective June 17, 1948. For present law, see KRS 151.010 to 151.040.

351.210.  Geological and other surveys — Custody of mineralogical collections. [Repealed.]
Annotations
Compiler’s Notes.
 This section (2007k-13) was repealed by Acts 1948, ch. 224, § 7, effective June 17, 1948. For present law, see KRS 151.010 to 151.040.

351.220.  Cooperative agreements for geological and similar surveys. [Repealed.]
Annotations
Compiler’s Notes.
 This section (2007k-15) was repealed by Acts 1948, ch. 224, § 7, effective June 17, 1948. For present law, see KRS 151.010 to 151.040.

351.230.  Maps and reports, distribution of. [Repealed.]
Annotations
Compiler’s Notes.
 This section (2007k-16) was repealed by Acts 1948, ch. 224, § 7, effective June 17, 1948. For present law, see KRS 151.010 to 151.040.

351.240.  Workmen’s Compensation. [Repealed.]
Annotations
Compiler’s Notes.
 This section (2739-55) was repealed by Acts 1964, ch. 192, § 27. For present law see KRS Chapter 342.

 Mine Safety Analysis
351.241.  Statement of General Assembly. 
351.242.  Mine safety analysis program — Responsibility and powers of mine safety specialists. 
351.243.  Responsibilities and duties of mine safety analysts not to limit those provided in KRS Chapters 351 and 352 for other persons. 
351.241.  Statement of General Assembly.
Text
The General Assembly hereby finds and declares the following:
 	(1) Thousands of Kentuckians enter underground mines each day to produce coal that is so vital to the economy of our nation and the well-being of its people.
 	(2) The underground coal mine is a hazardous environment that constantly requires the highest degree of safety consciousness on the part of every individual.
 	(3) Despite training and a variety of safety efforts, each year coal mines continue to take a heavy human toll: large numbers of miners are injured; many are left permanently disabled; and a lesser number pay the ultimate price—death.
 	(4) Many activities are performed by a variety of persons; therefore, each coal miner is expected to learn and perform a large number of tasks.
 	(5) Miners frequently become engaged in unfamiliar tasks when substituting for others or assisting a fellow worker.
 	(6) The American zeal for work and productivity very frequently causes the miner to give second priority to normal safety measures and precautions.
 	(7) Studies have demonstrated that experienced persons observing and providing on-the-job counseling to individual miners regarding their work habits can bring about a significant reduction in underground mine accidents and fatalities.
History
History. 
Enact. Acts 1976 (Ex. Sess.), ch. 3, § 1.
Annotations
NOTES TO DECISIONS
1.Applicability.
 Under Ky. Rev. Stat. Ann. §§ 351.101 and 351.241, the class of persons the legislature intended to be protected was the traditional coal miner and others associated with the process of extracting coal routinely exposed to the unique dangers and risks inherent to coal mining. McCarty v. Covol Fuels No. 2, LLC, 476 S.W.3d 224, 2015 Ky. LEXIS 1941 (Ky. 2015).

351.242.  Mine safety analysis program — Responsibility and powers of mine safety specialists.
Text
(1) There is hereby created in the department a mine safety analysis program.
(2) Mine safety specialists employed in the department and conducting underground or surface mine safety analysis shall satisfy the applicable requirements established in KRS 351.090.
(3) A primary responsibility of the mine safety specialist is to prevent mine accidents and fatalities by observing and evaluating the work habits of persons involved in the direct production of coal and to contact, advise, and assist these persons in correcting their unsafe or potentially hazardous actions.
(4) Each time a mine safety specialist enters a mine to perform mine safety analysis, he or she shall confer with the foreman as to the conditions of the mine and the work practices of the employees.
(5) The mine safety specialist shall keep mine management, representatives of the employees, and the commissioner informed about all hazardous conditions and all matters which may improve the safety of mines.
(6) The division shall assist the department in assessing the effectiveness of miner training programs.
(7) The commissioner shall at his or her discretion assign mine safety specialists to all mines in the state taking into consideration such factors as the history of accidents at the mine, experience of the workforce, physical condition of the mine, and size of the mine.
(8) The commissioner may coordinate the assignment of mine safety specialists with the appropriate federal authorities to minimize duplication of accident prevention efforts.
(9) The commissioner shall report annually to the General Assembly and to the Governor on the effectiveness of the mine safety specialists in improving mine safety.
History
HISTORY: 
Enact. Acts 1976 (Ex. Sess.), ch. 3, § 2; 1996, ch. 308, § 18, effective April 9, 1996; 1998, ch. 480, § 4, effective July 15, 1998; 2005, ch. 123, § 60, effective June 20, 2005; 2015 ch. 87, § 26, effective June 24, 2015.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

351.243.  Responsibilities and duties of mine safety analysts not to limit those provided in KRS Chapters 351 and 352 for other persons.
Text
The responsibilities and duties assigned to the mine safety analyst shall not be construed to limit in any way the responsibilities and duties provided in KRS Chapters 351 and 352 for any other person.
History
History. 
Enact. Acts 1976 (Ex. Sess.), ch. 3, § 3.

 Coal Research
351.250.  Kentucky coal research board — Membership — Duties. [Repealed.] 
351.250.  Kentucky coal research board — Membership — Duties. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1970, ch. 79, § 2) was repealed by Acts 1990, ch. 325, § 37, effective July 13, 1990.

 Blasting Regulations
351.310.  Definitions for KRS 351.315 to 351.375. 
351.315.  Licensing of blaster — Training requirements. 
351.320.  Detonation of explosives in blasting operations — Qualifications and licensing of blaster. [Repealed.] 
351.325.  Classification of blasters. 
351.330.  Requirements governing blasting operations. 
351.335.  Rules and regulations — Authority of commissioner or his representative. 
351.340.  Rules and regulations — Inspections. [Repealed.] 
351.345.  Revocation of license — Hearing. 
351.350.  Citation for violation — Action against violator. 
351.355.  Notification of accident — Investigation. 
351.360.  Records required. 
351.365.  Supplier of explosives to keep register and to register with department. 
351.367.  Permit to purchase, receive, or take possession of explosives — Procedures — Restrictions — Records. 
351.370.  Purchase of explosives. 
351.375.  Restriction of sale and use of hazardous explosives. 
351.380.  Agreements with Natural Resources and Environmental Protection Cabinet. [Repealed] 
351.310.  Definitions for KRS 351.315 to 351.375.
Text
As used in KRS 351.315 to 351.375 unless the context clearly indicates otherwise:
 	(1) “Explosives” means any chemical compound or other substance or mechanical system intended for the purpose of producing an explosion, or that contains oxidizing and combustible units or other ingredients in such proportions or quantities that ignition by detonation may produce an explosion, capable of causing injury to persons or damage to property;
 	(2) “Blasting operation” means the use of explosives in the surface blasting of stone, rock, ore or any other natural formation, or in any construction or demolition work, but shall not include its use in agricultural operations;
 	(3) “Blaster” means a person licensed to fire or detonate explosives in blasting operations;
 	(4) “Charge” means a quantity of explosive or equivalent that is to be detonated within a period of five (5) seconds;
 	(5) “Subcharge” means a quantity of explosive or equivalent that is to be detonated within a period of less than eight (8) milliseconds;
 	(6) “Detonation time” means the time at which the detonation is initiated;
 	(7) “Department” means the Department for Natural Resources; and
 	(8) “Commissioner” means the commissioner of the Department for Natural Resources.
History
History. 
Enact. Acts 1972, ch. 280, § 1; 1976, ch. 143, § 1; 2002, ch. 355, § 7, effective July 15, 2002; 2005, ch. 123, § 61, effective June 20, 2005.

351.315.  Licensing of blaster — Training requirements.
Text
(1) No person shall detonate explosives in any blasting operation in which more than five (5) pounds of explosives or the equivalent are used in a single charge or in which less than five (5) pounds of explosives are used by a regular user, excluding blasting for agriculture and underground coal, unless he is licensed by the department. The department shall issue a license to use explosives to any person who:
 	(a) Has worked in blasting operations for at least twenty-four (24) months under the immediate supervision of an experienced blaster or has worked in blasting operations for twelve (12) months and has completed a formal training program approved by the department; and
 	(b) Has passed an examination prescribed by the department which shall test the examinee’s practice of blasting operations and the storage, moving, handling, and detonation of explosives.
(2) Application for license shall be in writing upon a form furnished by the department and shall be accompanied by a photograph of the applicant. If the applicant is successful in passing the examination, a license indicating his competency to detonate explosives shall be issued upon the payment of a fee of twenty-five dollars ($25).
(3) Any person who is a licensed blaster in another state where the qualifications prescribed at the time of licensing were, in the opinion of the commissioner, equal to those prescribed in the Commonwealth at the date of application, and where reciprocal licensing privileges satisfactory to the department are granted to licensees of the Commonwealth, may be granted a license without an examination, upon the payment of a fee.
(4) Each blaster shall be required to renew his license every three (3) years by application to the department, which application shall be accompanied by a fee and subject to the following training requirements:
 	(a) Each applicant for renewal of a Kentucky blaster’s license shall furnish proof that during the preceding three (3) years, the blaster annually has attended a minimum of eight (8) hours of department-approved blaster’s training. No more than four (4) hours of the annual blaster training may be attributed to attending a conference unless otherwise approved by the department; and
 	(b) Each applicant for renewal of a limited Kentucky blaster’s license shall furnish proof that during the preceding three (3) years, the blaster has attended a minimum of four (4) hours of blaster’s training approved by the department.
(5) The department shall not issue a blaster’s license to any person not entitled to transport or receive explosives under existing federal law, including persons who:
 	(a) Are less than twenty-one (21) years of age; or
 	(b) Have been convicted in any court of a crime punishable by imprisonment for a term exceeding one (1) year, unless the conviction has been specifically exempted by the United States Bureau of Alcohol, Tobacco and Firearms or its successor.
(6) All fees provided in this section shall be set by the department by administrative regulation; however, the fee for an application shall not exceed forty dollars ($40), the fee for license renewal shall not exceed sixty dollars ($60), and the fee for reciprocal licensing shall not exceed sixty dollars ($60).
(7) The commissioner may suspend any license for due cause, but no license may be revoked until the licensee has been granted adequate opportunity for a hearing before the cabinet’s Office of Administrative Hearings.
History
HISTORY: 
Enact. Acts 1976, ch. 143, § 2; 1978, ch. 240, § 1, effective June 17, 1978; 1996, ch. 150, § 1, effective July 15, 1996; 1996, ch. 318, § 332, effective July 15, 1996; 2000, ch. 67, § 1, effective July 14, 2000; 2006, ch. 25, § 1, effective July 12, 2006; 2010, ch. 94, § 3, effective July 15, 2010; 2018 ch. 85, § 11, effective July 14, 2018.

351.320.  Detonation of explosives in blasting operations — Qualifications and licensing of blaster. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1972, ch. 280, § 2) was repealed by Acts 1976, ch. 143, § 14. For present law see KRS 351.315.

351.325.  Classification of blasters.
Text
The department may institute classifications of blasters for the purpose of insuring adequate skill in different types of blasting operations. Classification will be determined by passage of a corresponding examination.
History
History. 
Enact. Acts 1976, ch. 143, § 3.

351.330.  Requirements governing blasting operations.
Text
(1) Blasting of explosives for use in the neighborhood of any public highway, stream of water, dwelling house, public building, school, church, commercial or institutional building, pipeline, or utility shall be done in accordance with the provisions of this section, and rules and regulations promulgated by the department.
(2) Where necessary in a blasting operation, the department may require that the operator submit a blasting plan to the department for approval.
(3) In all blasting operations, except as hereinafter otherwise provided, the maximum peak particle velocity of the ground motion in any direction shall not exceed two (2) inches per second at the immediate location of any dwelling house, public building, school, church, commercial or institutional building, and the particle velocity at such location immediately after a period of one (1) second following the peak particle velocity produced by any charge shall not continuously exceed one-half (1/2) inch per second.
(4) Blasting operations without instrumentation will be considered as being within the limits set forth in this subsection if such blasting operations are conducted in accordance with rules and regulations of the department establishing the maximum amount of explosives to be used in a single charge and in a single subcharge within specified distances from any location provided by subsection (1) of this section. No more than 40,000 pounds of explosives may be used in any charge except with the approval of the commissioner. Regulations promulgated by the department pursuant to this subsection shall be in such terms that compliance therewith will assure compliance with the provisions of subsection (3) of this section.
(5) No two (2) consecutive subcharges containing the maximum permitted by the department pursuant to this subsection shall have a detonation time separated by less than eight (8) milliseconds, except that if the amount of explosive used in any subcharge is less than maximum permitted by the department pursuant to subsection (4) of this section, the time delay between detonation times may be decreased in the same ratio.
(6) Any blasting operation may be conducted without reference to any maximum amount or period provided by or pursuant to subsection (4) of this section if the operator of such blasting operation demonstrates by instrumentation that maximum particle velocity of the ground motion in any direction does not exceed the limits provided in subsection (3) of this section.
(7) Instruments for determining particle velocity as set forth in this subsection shall be limited to such specific types of devices as shall have been expressly approved by the department and the commissioner or his duly authorized agent may enter upon any premises for the purpose of conducting or supervising any necessary instrumentations provided by KRS 351.315 to 351.375.
(8) When blasting operations are contemplated which would result in ground vibrations that would have a particle velocity in any direction in excess of two (2) inches per second at the immediate location of any dwelling house, public building, school, church, commercial or institutional building, blasting operations may proceed after receiving written consent from the property owner or owners affected.
(9) When blasting operations, other than those conducted at a fixed site as a part of any industry or business operated at such site, are to be conducted within the vicinity of a pipeline or public utility, the blaster or person in charge of the blasting operations shall take due precautionary measures for the protection of the pipeline or utility, and shall give adequate notice to the owner or his agent that such blasting operations are intended. The blaster shall be subject to regulations promulgated by the department concerning such a blasting operation.
(10) Blasting operations near streams shall be prohibited in all cases where the effect of the blasting is liable to change the course or channel of any stream without first obtaining a permit from the department which has been approved by the Division of Water in the Energy and Environment Cabinet.
(11) Blasting operations shall not be conducted within eight hundred (800) feet of any public highway, unless due precautionary measures are taken to safeguard the public.
(12) Mudcapping in blasting operations shall be permitted only where it would endanger the safety of the workers to drill the rock or material to be blasted. If mudcapping is necessary, no more than ten (10) pounds of explosives shall be used for each charge.
(13) When the use of detonating cord would cause severe air blast the department may cause all trunk lines to be covered by five (5) to six (6) inches of loose earth.
(14) In blasting operations, flying rocks shall not be allowed to fall greater than one-half (1/2) the distance between the blast and a dwelling house, public building, school, church, or commercial or institutional building. Protective material shall be used to insure this limit.
(15) When a blast is about to be fired, ample warning shall be given to allow all persons to retreat to a safe place, and care shall be taken to ascertain that all persons are in the clear. Each operator shall follow a definite plan of warning signals that can be clearly seen or heard by anyone in the blasting area. The operator shall inform all employees at the operation as to the established procedure.
(16) No person shall use explosives in such manner that safety to persons or property is threatened.
(17) The two (2)-inch-per-second maximum peak particle velocity as specified in subsections (3) and (8) of this section shall be construed as the threshold below which blasting damage is unlikely to occur. However, the department shall have the authority to promulgate regulations requiring more restrictive levels of maximum peak particle velocity when necessary to maintain consistency with federal statutes or regulations.
History
History. 
Enact. Acts 1972, ch. 280, § 3; 1976, ch. 143, § 4; 1978, ch. 337, § 1, effective June 17, 1978; 2010, ch. 24, § 1902, effective July 15, 2010.

351.335.  Rules and regulations — Authority of commissioner or his representative.
Text
(1) The department shall have the authority for promulgating regulations concerning the manufacture, transportation, sale, storage, or use of explosives and unassembled components of explosives including, but not limited to, airblasts, preblast surveys, and blasting schedules, and the maintenance of such explosives which has a direct bearing on safety to life and property, and any other rules and regulations necessary to effectuate the provisions of KRS 351.315 to 351.375 or which are consistent with the provisions of the Federal Surface Mining Control and Reclamation Act of 1977, and amendments thereto, pertaining to blasting or explosives, or any rule or regulation promulgated thereunder pertaining to blasting or explosives. No portion of KRS 351.315 to 351.375 shall apply in any manner to the manufacture, transportation, sale, storage, possession, or use of:
 	(a) Loaded ammunition for use in small arms or other weapons; or
 	(b) Propellant powders for use in small arms or other weapons; or
 	(c) Primers for small arms ammunition; or
 	(d) Any other component part of small arms ammunition; or
 	(e) Tools, equipment, or devices for the manufacture of small arms ammunition; or
 	(f) Grades of blackpowder suitable primarily for use in firearms.
(2) To promote compatible, uniform, and consistent laws and regulations concerning blasting, all local ordinances, rules, and regulations concerning blasting and explosives promulgated by units of local government within the Commonwealth shall be reviewed and approved, by the department, prior to implementation. Any not so approved shall be invalid. Any local ordinance, rule, or regulation in force on June 19, 1976, shall become invalid, null, and void one hundred twenty (120) days after June 19, 1976, unless it is submitted to the department and is approved as being consistent with the provisions of this section.
(3) In order to carry out the purposes of KRS 351.315 to 351.375, the commissioner or his authorized representative shall have the authority:
 	(a) To enter without delay and advance notice any place where explosives are in use or stored or where blasting records are kept, during regular working hours and at other reasonable times in order to inspect such places, question any explosive user or seller for the purpose of ascertaining compliance or noncompliance with KRS 351.315 to 351.375.
 	(b) To administer oaths, take depositions, conduct hearings, take photographs, review any and all blasting records, and secure any other evidence deemed necessary to evaluate any safety hazard in KRS 351.315 to 351.375 or regulations issued pursuant thereto.
(4) If an explosive user or seller refuses such entry, then the commissioner or his authorized representative may apply to the Franklin Circuit Court, or to the Circuit Court within the county wherein the premises to be entered are located, for an order to enforce the right of entry.
(5) If, during the course of a lawful inspection, the commissioner or his authorized representative discovers explosives stored or kept in an unlawful manner and such unlawfully stored or kept explosives constitute an imminent and substantial danger to life or property, then the commissioner or his authorized representative may, upon proper affidavit before a magistrate with authority and jurisdiction to issue search warrants, obtain a warrant authorizing seizure of such unlawfully stored or kept explosives and thereby seize and store such explosives in a lawful and safe manner.
 	(a) No warrant pursuant to this section shall be issued unless the commissioner or his authorized representative has made arrangements with public or private sources for the lawful and safe storage of the explosives to be seized.
 	(b) No warrant pursuant to this section shall be issued upon an affidavit that does not aver that an arrangement has been made between the commissioner or his authorized representative and public or private sources for the lawful and safe storage of the explosives to be seized.
 	(c) No warrant pursuant to this section shall be issued upon an affidavit that does not specifically state the place in which the explosives are to be stored in terms of city, county, street address, and name of person, company, or agency accepting the explosives for storage.
 	(d) Any owner or person entitled to lawful possession of explosives seized pursuant to this section shall be entitled to recovery of the seized explosives upon written or verbal notification to the commissioner or his authorized representative stating his capability to lawfully and safely store the seized explosives, and upon an inspection by the commissioner or his representative of his storage facilities and methods that reveals his capability to lawfully and safely store the explosives.
 	(e) The commissioner or his authorized representative shall make the inspection within five (5) days of receipt of said notification.
 	(f) If the commissioner or his authorized representative receive no communication from the owner or person entitled to lawful possession of the seized explosives within thirty (30) days after the seizure of such explosives, then the commissioner or his authorized representative may dispose of the seized explosives in a safe and lawful manner.
History
History. 
Enact. Acts 1976, ch. 143, § 5; 1978, ch. 337, § 2, effective June 17, 1978.
Annotations
Compiler’s Notes.
 The Federal Surface Mining Control and Reclamation Act of 1977, referred to in subsection (1) of this section, is compiled as 30 USCS § 1201 et seq.

351.340.  Rules and regulations — Inspections. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1972, ch. 280, § 4) was repealed by Acts 1976, ch. 143, § 14. For present law see KRS 351.335.

351.345.  Revocation of license — Hearing.
Text
(1) The commissioner, before revoking any license shall set the matter down for a hearing before the cabinet’s Office of Administrative Hearings.
(2) No person shall blast once his license has been revoked by the department.
History
HISTORY: 
Enact. Acts 1976, ch. 143, § 9; 1980, ch. 114, § 101, effective July 15, 1980; 1996, ch. 318, § 333, effective July 15, 1996; 2018 ch. 85, § 12, effective July 14, 2018.

351.350.  Citation for violation — Action against violator.
Text
(1) If upon inspection an authorized representative of the commissioner finds that an explosive user or seller has violated any requirement of KRS 351.315 to 351.375, a citation shall be issued to the violator. Each citation shall describe the alleged violation, establish the time period permitted for correction by fixing a reasonable date by which the alleged violation shall be eliminated, if applicable, and propose the civil penalty to be paid. If within fifteen (15) working days from the receipt of the citation the explosive user or seller fails to notify the commissioner that he intends to contest the citation, then the citation shall be deemed a final order and not be subject to review by any court or agency.
(2) If the explosive user or seller notifies the commissioner that he intends to challenge a citation issued under KRS 351.315 to 351.375, then it shall be the duty of the department or the cabinet’s Office of General Counsel upon the request of the commissioner, to bring an action for the recovery of the penalties provided for herein.
(3) It shall be the duty of the cabinet’s Office of General Counsel, upon the request of the commissioner, to bring an action for a restraining order, temporary or permanent injunction against any operator or other person violating or threatening to violate any of the provisions of KRS 351.315 to 351.375.
History
HISTORY: 
Enact. Acts 1976, ch. 143, § 7; 2018 ch. 85, § 13, effective July 14, 2018.

351.355.  Notification of accident — Investigation.
Text
Whenever serious injury, as defined in KRS 500.080, or loss of life occurs in a blasting operation, the blaster shall immediately give notice forthwith to the department stating the particulars of the accident. To aid in making an investigation of the accident, the commissioner may compel the attendance of witnesses and administer oaths.
History
History. 
Enact. Acts 1976, ch. 143, § 8.

351.360.  Records required.
Text
A record of each blast shall be kept. All records including seismograph reports shall be retained at least five (5) years and shall be available for inspection by the department and shall contain such data as the commissioner determines.
History
History. 
Enact. Acts 1976, ch. 143, § 9.

351.365.  Supplier of explosives to keep register and to register with department.
Text
Any person who sells, lends, or gives any explosives or blasting agents shall keep a register showing the amount sold, lent, or given, the date of the sale, loan, or gift and for what purpose it is to be used. Such person shall also be required to register with the department.
History
History. 
Enact. Acts 1976, ch. 143, § 10.

351.367.  Permit to purchase, receive, or take possession of explosives — Procedures — Restrictions — Records.
Text
(1) No person, firm, association, or corporation shall purchase, receive, or take possession of explosives without first obtaining a permit from the department.
(2) The application for a permit to purchase, receive, or take possession of explosives shall be on a form prescribed by the department and shall be accompanied by an application fee of twenty dollars ($20). The application shall indicate the applicant’s name, address, type of business, the location at which the explosives will be used and stored, and the purpose for which the explosives will be used. On those operations for which licensed blasters or certified shotfirers are required, their names and license numbers or certification numbers shall be included on the application.
(3) Any person, firm, association, or corporation who procures a license from the department to operate a coal or clay mine, pursuant to KRS 351.175, and who at the time of application for license requests a permit to purchase, receive, or take possession of explosives, shall be issued a permit by the department without cost to the applicant.
(4) Permits to purchase, receive, or take possession of explosives shall be valid for a period not to exceed one (1) year from the date of issue and shall not be transferable.
(5) Permits shall be issued only to those persons, firms, associations, or corporations who have proper facilities to store explosives, or to those who provide to the department a written plan documenting the manner in which any excess explosives shall be handled and returned to proper storage facilities.
(6) Explosive materials shall not be sold, given, delivered, or transferred to any person not possessing a valid permit to purchase or receive them.
(7) Anyone who sells, gives, or distributes explosives shall maintain accurate records for each sale or gift of explosives, listing the name, address, and permit number of the person or company receiving the explosives and the quantity and types of explosives received.
(8) The commissioner may suspend a permit for a period of twenty (20) days for due cause; however, a permit may not be revoked until completion of a hearing, which shall be conducted in accordance with KRS 351.345.
(9) Explosives which are transferred, sold, or distributed, for the purpose of resale, by a registered explosive dealer or manufacturer to another registered dealer or manufacturer shall be exempt from the provisions of this section.
History
History. 
Enact. Acts 1996, ch. 151, § 1, effective July 15, 1996.

351.370.  Purchase of explosives.
Text
Any person who is a resident of this Commonwealth and who uses explosive materials in the conduct of business or occupation may lawfully purchase explosive materials from a seller located or residing in a state contiguous to this Commonwealth; provided, such person is properly licensed or registered under KRS 351.315 to 351.375.
History
History. 
Enact. Acts 1976, ch. 143, § 11.

351.375.  Restriction of sale and use of hazardous explosives.
Text
The department may promulgate regulations restricting the sale and use of certain hazardous explosive compounds including, but not limited to, liquid nitroglycerin, fulminate of mercury, and lead azide.
History
History. 
Enact. Acts 1976, ch. 143, § 12.

351.380.  Agreements with Natural Resources and Environmental Protection Cabinet. [Repealed]
History
History. 
Enact. Acts 1978, ch. 337, § 3, effective June 17, 1978; repealed by 2018 ch. 85, § 16, effective July 14, 2018.

 Penalties
351.990.  Penalties. 
351.9901.  Moratorium ending April 8, 1996, on levying of mandatory fines and penalties pursuant to KRS 351.990 — Exceptions. 
351.990.  Penalties.
Text
(1) Any person who violates any of the provisions of KRS 351.315 to 351.375 or any administrative regulation, determination, or order promulgated in accordance with KRS 351.315 to 351.375 shall be subject to a civil fine not less than two hundred fifty dollars ($250) nor more than five thousand dollars ($5,000) for each violation.
(2) Any person who willfully violates any of the provisions of KRS 351.315 to 351.375 or any administrative regulation, determination, or order promulgated in accordance with KRS 351.315 to 351.375 which has become final shall be guilty of a Class A misdemeanor.
(3) Any person who violates any of the provisions of KRS 351.330(16) shall be guilty of a Class B misdemeanor.
(4) Any person who violates any of the provisions of KRS 351.345(2) shall be guilty of a Class D felony.
(5) Any operator who fails to obtain his license as required by KRS 351.175 shall be guilty of a Class A misdemeanor as defined in KRS 532.090. Each day the mine is operated without a license constitutes a separate offense. Venue for the offenses shall lie in the county in which the offense occurred.
(6) Any operator operating a mine with knowledge that the mine has been placed under a valid closure order pursuant to KRS 351.175 shall be guilty of a Class D felony. Jurisdiction shall lie in the Circuit Court of the county in which the offense occurred.
(7) Any blasting operation that results in the death or serious physical injury of a person may be subject to a civil fine not more than twenty thousand dollars ($20,000). For the purposes of this subsection, “serious physical injury” means an injury which has a reasonable potential to cause death.
(8) Any person who fails a drug or alcohol test required by KRS 351.182, 351.183, 351.184, 351.185, or 352.180 shall be subject to the following penalties if an appeal to the Mine Safety Review Commission is chosen and the appeal is not successful:
 	(a) A first offense shall result in probation, suspension, or combination of both, as well as other conditions and time constraints as ordered by the Mine Safety Review Commission. During this time, the person shall be ineligible for any license or certification issued by the division. All licenses and certifications shall be restored upon compliance with the orders of the Mine Safety Review Commission. The failure to pursue an appeal will result in revocation of all licenses or certifications issued by the division for three (3) years;
 	(b) A second offense shall result in the revocation of all certifications and licenses issued by the division for a period of five (5) years. During this time, the person shall be ineligible for any license or certification issued by the division. Certifications and licenses revoked under this provision may be reissued by:
 		1. Compliance with all training and testing requirements;
 		2. Satisfying the requirements of KRS 351.182 and 351.183;
 		3. Compliance with all orders of the Mine Safety Review Commission; and
 	(c) A third offense shall result in the permanent revocation of all licenses and certifications issued by the division. The person shall be permanently ineligible for licenses and certifications issued by the division.
The Mine Safety Review Commission shall not have the authority to reconsider any order permanently revoking a miner’s license or certifications issued by the division if the commission’s order is final unless, at the time of the entry of the order, the miner was incarcerated or hospitalized, or the miner did not receive actual notice of the motion or other filing seeking permanent revocation, or did not actually receive notification by the commissioner of the Department for Natural Resources pursuant to KRS 351.120.
History
HISTORY: 
2739-49, 3766b-18: amend. Acts 1972, ch. 280, § 5; 1972, ch. 298, § 18; 1976, ch. 143, § 13; 1976 (Ex. Sess.), ch. 8, §§ 11(7), (29); 1980, ch. 188, § 278, effective July 1, 1980; 1992, ch. 463, § 39, effective July 14, 1992; 1994, ch. 161, § 2, effective July 15, 1994; 1996, ch. 308, § 19, effective April 9, 1996; 1996, ch. 318, § 334, effective July 15, 1996; 2006, ch. 39, § 1, effective July 12, 2006; 2012, ch. 89, § 7, effective July 12, 2012; 2015 ch. 87, § 27, effective June 24, 2015.
Annotations
Legislative Research Commission Notes.
 
(7/12/2012). Under the authority of KRS 7.136(1), the Reviser of Statutes has altered the format of the text in subsection (8) of this statute during codification. The words in the text were not changed.
Opinions of Attorney General.
 Venue for a prosecution pursuant to subsection (13) (now (5)) of this section for mining without obtaining a mine license lies only in the county in which the illegal mine is located. OAG 83-288.

351.9901.  Moratorium ending April 8, 1996, on levying of mandatory fines and penalties pursuant to KRS 351.990 — Exceptions.
Text
Notwithstanding any provision of this chapter to the contrary, there shall be, beginning on April 8, 1994, a two (2) year moratorium on the levying of any mandatory fines or penalties pursuant to KRS 351.990 against the operator or miner who violates any provision of this chapter, except the two (2) year moratorium shall not apply to the penalty provisions of KRS 351.990(1), (2), (3), (4), (5), and (6).
History
History. 
Enact. Acts 1994, ch. 297, § 1, effective April 8, 1994; 1996, ch. 308, § 49, effective April 9, 1996.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

 CHAPTER 352 Mining Regulations
352.010.  Definitions for chapter. 
352.015.  Moratorium on regulations — Exceptions. [Repealed.] 
352.018.  Required maps and plans — Format. 
352.020.  Mine ventilation plans — Methods of ventilation — Amount of air required — Plan requirements. 
352.030.  Number of persons permitted to work in same air current or split-ventilation — Repair. 
352.040.  Working places not to be driven in advance of air current. 
352.045.  Cutting or welding inby last open break prohibited. 
352.050.  Permissible rating for underground machinery — Transportation of underground mining equipment. 
352.060.  Rock-dusting. 
352.070.  Checking employees in and out. 
352.080.  New or additional openings — Map to be filed. 
352.090.  Abandoned parts of mine to be posted — Sealing. 
352.100.  Abandoned mine not to be entered — Exception. 
352.110.  Mines to have two openings — Exception — Condemnation of land for opening. 
352.120.  Stairways or hoisting devices in shafts — Passageways to be unobstructed — Direction signs — Height and width of escapeway outlets. 
352.130.  Safety and hoisting devices in shafts — Certified hoistman. 
352.133.  Approved self-rescuer devices — Caches of devices — Locations — Requirements — Felony for removal. 
352.135.  Lifeline cords and directional devices. 
352.140.  Operation of cages and cars. 
352.145.  Restrictions on work where hazardous conditions exist — Requirement of visible warning devices and enclosed operator’s cabs at stockpiles with underground feeders or draw-off tunnels — Barrier requirements for haulage roadways — Examinations and equipment checks. 
352.150.  Provisions concerning haulage roads, transportation of men, and first-aid equipment. 
352.160.  First-class personnel to be employed in nongaseous mine having explosive gas or history of gas ignition. [Repealed.] 
352.161.  Examination of conveyor belts. 
352.170.  Approved electric lamps and multigas detectors required — Unauthorized devices for making lights and fires forbidden. 
352.175.  Miners required to wear safety glasses. 
352.180.  Notice of accident — Altering accident scene — Report of occupational injury — Investigation, assistance, and records — Failure to comply — Testing post-accident — Investigative powers of commissioner. 
352.190.  First-aid equipment. 
352.200.  Miner to keep working place safe — Exception. [Repealed.] 
352.201.  Roof control plan — Retreat mining or pillaring operations. 
352.210.  Conduct in mine — intoxication, alcoholic beverage or controlled substance prohibited — Notification to director of violations of substance- or alcohol-abuse policies.  
352.220.  Electricity in mines and surface installations. 
352.230.  Use of electrical equipment. 
352.232.  Definitions — Safety requirements governing use of electrical face equipment — Examination for methane gas. 
352.240.  Explosives and other blasting devices in mines. [Repealed.] 
352.241.  Explosives and blasting devices in mines. 
352.250.  Magazines for explosives — Location of. [Repealed.] 
352.251.  Magazines for storage of explosives — Requirements for construction and operation. 
352.260.  Shotfirers — Solid blasting. 
352.270.  Storage of oils or similar flammable material. 
352.280.  Examination of mine by properly certified person — Duties — Frequency of examinations. 
352.290.  Record book to be kept by fire boss — Report of danger — Accessibility of records to mine inspector and miner. 
352.300.  Stations for fire bosses — Persons not to pass or remove danger signals. 
352.310.  Suspension of fire boss — Revocation of certificate. 
352.320.  Mine foreman — Assistants. 
352.330.  General duties of mine foreman — Duty of licensee. 
352.340.  Examination of mine by mine foreman or assistants — Removal of dangers — Record. 
352.350.  Mine foreman to notify licensee or superintendent of dangers — Duties as to reports — Compliance with inspector’s recommendations. 
352.360.  Duty of mine foreman as to breakthroughs, measurement of air current, designation of escapeways, and installation of man doors. 
352.370.  Boreholes in advance of face, when required. [Repealed.] 
352.371.  Boreholes in advance of working face required. 
352.380.  Death or resignation of mine foreman. 
352.390.  Revocation of certificates — Procedure. 
352.400.  Mine rules. 
352.410.  Duties of mine superintendent, mine manager, and licensee. 
352.420.  Required notice to commissioner. 
352.430.  Inspection and closing of mines by department — Hearings. 
352.440.  Appeal by miners from inspection by mine inspector. 
352.450.  Map of mine to be filed initially and annually — Additional maps. 
352.460.  Procedure when no map filed or map incorrect. 
352.470.  Certification of map. 
352.480.  Duplicate maps — Survey of abandoned or closed mine. 
352.490.  Mine not to extend within twenty-five feet of property line — Liability for damages. 
352.500.  Rights of adjoining owners. 
352.510.  Mining near oil or gas wells — Hearing. 
352.520.  Mine scales. [Repealed.] 
352.530.  Check weighman. [Repealed.] 
352.540.  Payment of miners. 
352.550.  Coercion of trade of miners prohibited. [Repealed] 
352.560.  Definition of terms used in KRS 352.560 to 352.610. [Repealed.] 
352.570.  Ventilation of clay mines by fans or other approved methods required. [Repealed.] 
352.580.  Withdrawal of men from mine in case of failure of ventilating devices. [Repealed.] 
352.590.  Amount of ventilation — Cubic feet of air required per minute. [Repealed.] 
352.600.  Men other than repair men not to work where ventilation is insufficient. [Repealed.] 
352.610.  Protection of unused or abandoned sections of mine. [Repealed.] 
352.620.  Provisions concerning coal mining applicable to clay mines and clay mining. [Repealed.] 
352.630.  Telephone service or equivalent two-way communication facilities — Locations — Alarms. 
352.640.  Emergency action plans — Components — Copies — Training — Evacuation and firefighting programs. 
352.650.  Mine maps — Posting — Escape drills — Frequency — Locations — Information. 
352.660.  Prohibition of termination or disciplining of miners for reporting unsafe mines or violations. 
352.990.  Penalties. [Repealed.] 
352.9901.  Moratorium ending April 8, 1996, on levying of mandatory fines and penalties pursuant to KRS 352.990 — Exception. [Repealed.] 
352.010.  Definitions for chapter.
Text
(1) As used in this chapter, unless the context requires otherwise:
 	(a) “Abandoned workings” means excavations, either caved or sealed, that are deserted and in which further mining is not intended, or open workings which are ventilated and not inspected regularly;
 	(b) “Active workings” means all places in a mine that are ventilated and inspected regularly;
 	(c) “Approved” means that a device, apparatus, equipment, machinery, or practice employed in the mining of coal has been approved by the commissioner of the Department for Natural Resources;
 	(d) “Assistant mine foreman” means a certified person designated to assist the mine foreman in the supervision of a portion or the whole of a mine or of the persons employed therein;
 	(e) “Commercial mine” means any coal mine from which coal is mined for sale, commercial use, or exchange. This term shall in no instance be construed to include a mine where coal is produced for own use;
 	(f) “Commissioner” means commissioner of the Department for Natural Resources;
 	(g) “Department” means the Department for Natural Resources;
 	(h) “Drift” means an opening through strata or coal seams with opening grades sufficient to permit coal to be hauled therefrom, or which is used for the purpose of ventilation, drainage, ingress, egress, and other purposes in connection with the mining of coal;
 	(i) “Director” means the director of the Division of Mine Safety;
 	(j) “Excavations and workings” means the excavated portions of a mine;
 	(k) “Face equipment” means mobile or portable mining machinery having electric motors or accessory equipment normally installed or operated in by the last open crosscut in any entry or room;
 	(l) “Fire boss” (often referred to as mine examiner) means a person certified as a mine foreman or assistant mine foreman who is designated by management to examine a mine or part of a mine for explosive gas or other dangers before a shift crew enters;
 	(m) “Gassy mine.” All underground mines shall be classified as gassy or gaseous;
 	(n) “High voltage” means any voltage of one thousand (1,000) volts or more;
 	(o) “Imminent danger” means the existence of any condition or practice which could reasonably be expected to cause death or serious physical injury before the condition or practice can be abated;
 	(p) “Inactive workings” shall include all portions of a mine in which operations have been suspended for an indefinite period, but have not been abandoned;
 	(q) “Intake air” means air that has not passed through the last working place of the split or by the unsealed entrances to abandoned workings and by analysis contains not less than nineteen and one-half percent (19.5%) of oxygen, no dangerous quantities of flammable gas, and no harmful amounts of poisonous gas or dust;
 	(r) “Licensee” means any owner, operator, lessee, corporation, partnership, or other person who procures a license from the department to operate a coal mine;
 	(s) “Low voltage” means up to and including six hundred sixty (660) volts;
 	(t) “Medium voltage” means voltages greater than six hundred sixty (660) and up to nine hundred ninety-nine (999) volts;
 	(u) “Mine” means any open pit or any underground workings from which coal is produced for sale, exchange, or commercial use, and all shafts, slopes, drifts, or inclines leading thereto, and includes all buildings and equipment, above or below the surface of the ground, used in connection with the workings. Workings that are adjacent to each other and under the same management and which are administered as distinct units shall be considered separate mines;
 	(v) “Mine foreman” means a certified person whom the licensee, mine manager, or superintendent places in charge of the workings of the mine and of persons employed therein;
 	(w) “Mine manager” means a certified or noncertified person whom the licensee places in charge of a mine or mines and whose duties include but are not limited to operations at the mine or mines and supervision of personnel when qualified to do so;
 	(x) “NAD 83” means the North American Datum, 1983 version, in feet units;
 	(y) “Open-pit mine” shall include open excavations and open-cut workings including auger operations and highwall mining systems for the extraction of coal. However, excavation of refuse from a coarse coal refuse fill for reprocessing of the refuse, which is permitted and bonded under KRS Chapter 350 and is regulated by the Mine Safety and Health Administration, shall not be required to obtain a license under this chapter;
 	(z) “Operator” means the licensee, owner, lessee, or other person who operates or controls a coal mine;
 	(aa) “Permissible” means that any equipment, device, or explosive that has been approved by the United States Bureau of Mines, the Mining Enforcement and Safety Administration, or the Mine Safety and Health Administration meets all requirements, restrictions, exceptions, limitations, and conditions attached to the classification;
 	(ab) “Preshift examination” refers to the examination of an underground mine or part of a mine where miners are scheduled to work or travel, and shall be conducted not more than three (3) hours before any oncoming shift;
 	(ac) “Return air” means air that has passed through the last active working place on each split, or air that has passed through abandoned, inaccessible, or pillared workings;
 	(ad) “Serious physical injury” means an injury which has a reasonable potential to cause death;
 	(ae) “Shaft” means a vertical opening through the strata that is or may be used, in connection with the mining of coal, for the purpose of ventilation or drainage, or for hoisting men, coal, or materials;
 	(af) “Single Zone Projection” means the Kentucky Single Zone State Plane Coordinate System of 1983, based on the Lambert Conformal Conical map projection with double standard parallels on the North American Datum, 1983 version, as established in 10 KAR 5:010;
 	(ag) “Slope” means an inclined opening used for the same purpose as a shaft;
 	(ah) “Superintendent” means the person who, on behalf of the licensee, has immediate supervision of one (1) or more mines;
 	(ai) “Supervisory personnel” shall mean a person or persons certified under the provisions of KRS Chapter 351 to assist in the supervision of a portion or the whole of the mine or of the persons employed therein;
 	(aj) “Tipple or dumping point” means the structure where coal is dumped or unloaded from the mine car into railroad cars, trucks, wagons, or other means of conveyance;
 	(ak) “Working face” means any place in a coal mine at which the extraction of coal from its natural deposit in the earth is performed during the mining cycle;
 	(al) “Working place” means the area of a coal mine inby the last open crosscut;
 	(am) “Working section” means all areas of a coal mine from the loading point to and including the working faces; and
 	(an) “Workmanlike manner” means consistent with established practices and methods utilized in the coal industry.
(2) The definitions in KRS 351.010 apply also to this chapter, unless the context requires otherwise.
(3) Except as the context otherwise requires, this chapter applies only to commercial mines as defined in KRS 351.010 and shall not apply to electrical facilities owned, operated, or otherwise controlled by a retail electric supplier or generation and transmission cooperative as defined in KRS 278.010 or organized under KRS Chapter 279 for the purpose of communication, metering, or for the generation, control, transformation, transmission, and distribution of electric energy located in buildings used exclusively by utilities for such purposes or located outdoors on property owned or leased by the utility or on public highways, streets, roads, or outdoors by established easement rights on private property and that are covered by the National Electric Safety Code (NESC) or other applicable safety codes, or other authorities having jurisdiction and shall not apply to installations under the exclusive control of utilities for the purpose of communication, metering, or for the generation, control, transformation, transmission, and distribution of electric energy located in buildings used exclusively by utilities for such purposes or located outdoors on property owned or leased by the utility or on public highways, streets, roads, or outdoors by established rights on private property.
History
History. 
2739-1: amend. Acts 1966, ch. 255, § 258; 1972, ch. 303, § 1; 1974, ch. 308, § 61; 1976, ch. 174, § 4; 1976 (Ex. Sess.), ch. 8, § 19; 1978, ch. 301, § 9, effective June 17, 1978; 1996, ch. 308, § 21, effective April 9, 1996; 1998, ch. 480, § 5, effective July 15, 1998; 2002, ch. 355, § 8, effective July 15, 2002; 2004, ch. 37, § 1, effective July 13, 2004; 2005, ch. 123, § 62, effective June 20, 2005; 2006, ch. 185, § 13, effective July 12, 2006; 2006, ch. 241, § 19, effective July 12, 2006; 2009, ch. 79, § 12, effective June 25, 2009; 2015 ch. 87, § 28, effective June 24, 2015; 2017 ch. 117, § 41, effective June 29, 2017; 2020 ch. 100, § 2, effective July 15, 2020.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
NOTES TO DECISIONS
1.Operator.
 As both a contractor and a coal company either operated a mine or had overall control of it, they were “operators” as defined by KRS 352.010(z) (now (1)(aa)) and were equally responsible under KRS 352.450 to prepare accurate mining projection maps. Cumberland Valley Contrs., Inc. v. Bell County Coal Corp., 238 S.W.3d 644, 2007 Ky. LEXIS 12 (Ky. 2007).
Cited:
 Courtney v. Island Creek Coal Co., 474 F.2d 468, 1973 U.S. App. LEXIS 11381 (6th Cir. 1973).
Research References and Practice Aids
Cross-References.
Local or special act to regulate mining forbidden, Const., § 59(24).
Motor vehicles hauling coal, tax exemption, KRS 281.605.
Possession of surface, effect of on mineral rights, KRS 381.430.
Railroad from mine to railroad line or stream, when operator may condemn land for and build, KRS 277.040.
Safety and health of employees, KRS Chapter 338.
Underground passageway to mines, condemnation of use of, KRS 381.635, 381.636.

352.015.  Moratorium on regulations — Exceptions. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1986, ch. 148, § 3, effective July 15, 1986) was repealed by Acts 1996, ch. 308, § 50, effective April 9, 1996.
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.018.  Required maps and plans — Format.
Text
All maps and plans required under this chapter shall be submitted by the coal operator providing coordinates in feet units using NAD 83, with Single Zone Projection, as those terms are defined in KRS 352.010.
History
History. 
Enact. Acts 2009, ch. 79, § 1, effective June 25, 2009.

352.020.  Mine ventilation plans — Methods of ventilation — Amount of air required — Plan requirements.
Text
(1) A mine ventilation plan and any revision of an existing mine ventilation plan shall be suitable to the ventilation conditions and mining system of each mine. The mine ventilation plan and any revisions to the mine ventilation plan approved by the United States Mine Safety and Health Administration shall be submitted to the director or his or her authorized representative and incorporated into the license. All mine ventilation plans shall be set forth in printed form. The mine ventilation plan shall require the air quality throughout the mine to contain at least nineteen and one-half percent (19.5%) oxygen and not more than one-half of one percent (0.5%) of carbon dioxide, and the volume and velocity of the air current shall be sufficient to dilute, render harmless, and carry away flammable, explosive, noxious, and harmful gases and dust, smoke, and fumes. A copy of the mine ventilation plan and any revisions to that plan shall be available to the miners and their representatives.
(2) The ventilation of all underground coal mines shall be produced by means of mechanically operated fans located outside the mine in fireproof housing and offset at least fifteen (15) feet to one (1) side or above the opening, protected by explosion doors or weak walls and arranged so that ventilating current may be reversed if necessary. The fan shall be installed so as to prevent recirculation of mine air. The main fan shall be operated from a power circuit independent from the mine circuit. If inside auxiliary fans are required to ventilate working places the commissioner must first approve the installation.
(3) The licensee, superintendent, or foreman of every coal mine worked by shaft, slope, or drift shall provide and maintain for every mine two (2) separate and distinct escapeways, one (1) of which is vented by the intake air. However, if a mine was originally licensed prior to January 1, 1990, the commissioner may approve an alternate ventilation plan. Each active working section shall be ventilated by a separate split of intake air. In all mines the quantity of air passing through the last open crosscut between the intake and return in any pair or sets of entries shall be not less than nine thousand (9,000) cubic feet of air per minute and as much more as is necessary to dilute and render harmless and carry away flammable and harmful gases. All working faces from which coal is being cut, mined, or loaded in a working section between the intake and return airway entries shall be ventilated with a minimum quantity of three thousand (3,000) cubic feet of air per minute and as much more as is necessary to dilute and render harmless and carry away flammable and harmful gases. The quantity of air reaching the last crosscut in pillar sections may be less than nine thousand (9,000) cubic feet of air per minute if at least nine thousand (9,000) cubic feet of air per minute is being delivered to the intake of the pillar line. The air current shall under any conditions have a sufficient volume and velocity to reduce and carry away smoke from blasting and any flammable or harmful gases.
(4) All mines shall maintain at least nine thousand (9,000) cubic feet of air per minute at the points mentioned in subsection (3) of this section. The commissioner shall have the authority to require additional air in any mine when he deems it necessary for the safety of the employees.
(5) When the air from a split has passed through and has ventilated all the working places in an air split of a mine it shall then be designated as return air. Return-air courses shall not be designated as primary escapeways.
(6) As working places advance, breakthroughs for air shall be made not more than ninety (90) feet apart, except that where longwall or modern systems of mining are used the commissioner or his authorized representative may approve a greater distance between breakthroughs or the method of ventilating such longwall or modern systems of mining. If any breakthroughs between intake and return airways are not required for the passage of air or the travel of equipment, they shall be closed with stoppings. All permanent stoppings shall be substantially built with suitable incombustible or fire resistant material subject to the approval of the mine inspector so as to keep the working places well ventilated. All brattice cloth and ventilation tubing shall be flame resistant. Doors on the main haulways shall be avoided where practicable, and overcasts, built of concrete or other suitable material and of ample strength, shall be adopted. Where doors are used they shall be built in a substantial manner, and shall be hung so as to close automatically when unobstructed.
(7) In a mine where methane can be found to an extent of one percent (1%) or more on the return of any one (1) split, the mine safety specialist, with the approval of the commissioner, may require the mine to be ventilated by the exhaust system, requiring the haulage roads and all feed wires to be located on the intake air and the electrical system to be so arranged that no wires carrying electrical current shall be on return air. A period of not more than ninety (90) days from date of notification shall be allowed to make the changes required.
(8) The ventilation plan shall require all fans utilized in the ventilation plan to be in continuous operation unless the fan must be turned off for repairs or maintenance, during which time all persons must be withdrawn from the mine. After the mine fan is restarted following the completion of repairs or maintenance, it must be in operation for a sufficient period to ensure air quality and the equalization of the mine atmosphere. Within fifteen (15) minutes after a fan has been unintentionally stopped, all miners must begin withdrawing from the mine. If the fan is restarted before the miners reach the surface, the miners shall remain at the point of their retreat, and the area inby shall be preshifted prior to the miners returning to the section.
History
HISTORY: 
2739-19: amend. Acts 1952, ch. 162, § 15; 1972, ch. 303, § 2; 1976, ch. 174, § 5; 1976 (Ex. Sess.), ch. 8, § 20; 1996, ch. 308, § 22, effective April 9, 1996; 2002, ch. 355, § 9, effective July 15, 2002; 2006, ch. 185, § 14, effective July 12, 2006; 2007, ch. 94, § 12, effective June 26, 2007; 2015 ch. 87, § 29, effective June 24, 2015.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
NOTES TO DECISIONS
1.Burden of Proof.
 In action against mining company for death caused by bad air in mine not equipped with fans, plaintiff must prove company’s negligence in failing to provide ventilating facilities and adequate inspection, that the negligence resulted in improper or inadequate ventilation, that such inadequate ventilation resulted in bad air at the place of death, and that death was caused by breathing this bad air. Burk Hollow Coal Co. v. McCulley's Adm'r, 290 Ky. 435, 161 S.W.2d 622, 1942 Ky. LEXIS 416 (Ky. 1942).
Cited:
 Elkhorn Coal Corp. v. Manns, 314 Ky. 647, 236 S.W.2d 910, 1951 Ky. LEXIS 716 (Ky. 1951).

352.030.  Number of persons permitted to work in same air current or split-ventilation — Repair.
Text
(1) As many as sixty (60) persons may work in the same air current or split, and with the approval of the mine inspector and the commissioner, as many as eighty (80) persons may work in the same air current. Each active section in a mine shall be ventilated by a separate split of intake air. Every mine, and all portions thereof, shall be ventilated by one (1) or more currents of air, which shall contain not less than nineteen and one-half percent (19.5%) of oxygen, nor any dangerous quantities of flammable gas, nor any harmful amount of poisonous gases or dust, when the current of air enters into each split. The ventilation shall be sufficient to prevent methane accumulations, so far as practicable, and to keep the methane percentage in the return of any split to not more than two percent (2%).
(2) The ventilating current shall be circulated through the haulageways, travelways, and airways to reach all portions of the mine, except sealed sections; and it shall be circulated through the entries and rooms around the ends of line brattice and along pillar lines. It shall be conducted to the last breakthrough, or to the working faces if required, by means of stoppings, check doors, curtains, and brattice that may be necessary or required, in order to dilute, render harmless, and carry away the noxious and dangerous gases, smoke, and dust liberated therein, and to supply a sufficient quantity of ventilation for all emergencies. The ventilating current in the area of a mine’s belt entries shall be directed to an air return before the ventilating current reaches the face area, unless the department, under certain conditions issues a permit for belt air to be used at the coal face. The department shall render a final written decision within sixty (60) calendar days of receipt of the permit application.
(3) When mine ventilation, formerly satisfactory and adequate, becomes deficient in quality or quantity, the department shall have authority to order improvement of the ventilation.
(4) No licensee, superintendent, or mine foreman shall permit any person to work at a place where sufficient ventilation cannot be maintained, except persons employed to make the places of employment safe in compliance with the requirements of this chapter, and while repair work necessary to comply with the requirements is in progress no person shall be permitted to enter that part of the mine affected except those actually employed in doing the repair work. The repair work shall be done under the constant supervision of a certified official designated by the mine foreman.
(5) Each licensee shall adopt a plan which shall provide that when any mine fan stops, immediate action shall be taken by the licensee or his agent:
 	(a) To withdraw all persons from the working sections;
 	(b) To cut off the power in the mine in a timely manner;
 	(c) To provide for restoration of power and resumption of work if ventilation is restored within a reasonable period, of not more than fifteen (15) minutes, as set forth in the plan after the working places and other active workings where methane is likely to accumulate are reexamined by a certified person to determine if methane in amounts of one percent (1%) or more exists therein; and
 	(d) To provide for withdrawal of all persons from the mine if ventilation cannot be restored within a reasonable time, of not more than fifteen (15) minutes.
The plan and revisions thereof approved by the commissioner or his authorized representative shall be set out in printed form and a copy shall be furnished to the commissioner or his authorized representative.
History
History. 
2739-19: amend. Acts 1946, ch. 120, § 6; 1952, ch. 162, § 16; 1972, ch. 303, § 3; 1976, ch. 174, § 6; 1990, ch. 243, § 1, effective July 13, 1990; 1996, ch. 308, § 23, effective April 9, 1996; 2002, ch. 355, § 10, effective July 15, 2002.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
NOTES TO DECISIONS
Cited:
 Engle Coal Co. v. Drake, 311 S.W.2d 563, 1958 Ky. LEXIS 208 (Ky. 1958).

352.040.  Working places not to be driven in advance of air current.
Text
If the mine inspector discovers any working place being driven in advance of the air current contrary to the requirements of this chapter he shall notify the mine foreman to cease work in the place at once and not resume such work until the law is complied with.
History
History. 
2739-19: amend. Acts 1972, ch. 303, § 4.
Annotations
NOTES TO DECISIONS
1.Applicability.
 Nothing in Ky. Rev. Stat. Ann. §§ 352.040, 352.280, and 352.330 tasked the mine operator with tending to the safety of non-mining craftsmen and technicians and protecting them from the hazards of their own non-mining occupations. McCarty v. Covol Fuels No. 2, LLC, 476 S.W.3d 224, 2015 Ky. LEXIS 1941 (Ky. 2015).

352.045.  Cutting or welding inby last open break prohibited.
Text
There shall be no cutting or welding inby the last open break, except in case of emergency.
History
History. 
Enact. Acts 1982, ch. 200, § 1, effective July 15, 1982.

352.050.  Permissible rating for underground machinery — Transportation of underground mining equipment.
Text
(1) After June 16, 1972, no machinery powered by an internal combustion engine shall be placed in use in underground workings unless the equipment is rated “permissible” as described in KRS 352.010 for underground use, and the use of the machinery is approved by the commissioner of the Department for Natural Resources.
(2) Mining equipment being transported or trammed underground, where energized trolley wires or trolley feeder wires are present, other than ordinary sectional movements, shall be transported or trammed by qualified personnel under the supervision of a certified foreman. When the equipment is being transported or trammed, no person, except those persons directly engaged in moving the equipment, shall be permitted to be in by the equipment in the ventilating split that is passing over the equipment. To avoid accidental contact with power lines, face equipment shall be insulated and assemblies removed, if necessary, so as to provide clearance.
History
History. 
2739-19, 2739-29, 2739-30: amend. Acts 1952, ch. 162, § 17; 1972, ch. 303, § 5; 1976, ch. 174, § 7; 1976 (Ex. Sess.), ch. 8, § 21; 1996, ch. 308, § 24, effective April 9, 1996.
Annotations
Legislative Research Commission Note.
 
(8/21/2008). 2005 Ky. Acts chs. 11, 85, 95, 97, 98, 99, 123, and 181 instruct the Reviser of Statutes to correct statutory references to agencies and officers whose names have been changed in 2005 legislation confirming the reorganization of the executive branch. One such correction that was overlooked during codification after the 2005 Regular Session of the General Assembly has been made in this section.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
 
(4/9/96). The use of KRS 352.010 in subsection (1) of this statute results from KRS 7.136(1)(h). Section 24 of 1996 Ky. Acts ch. 308 reads “Section 19 of this Act” here, but this internal reference was not adjusted to reflect the addition of two new sections to House Bill 605 prior to Section 19 in the Senate Committee Substitute adopted for this bill. This fact, taken together with the context of the citation, clearly indicates that Section 21 should have been substituted here so that KRS 352.010 is the appropriate statute to be cited.

352.060.  Rock-dusting.
Text
The following rules shall govern in the rock-dusting of mines:
 	(1) All mines, or parts of mines, or sections thereof, shall be rock-dusted if conditions are found to be dusty or hazardous, after proper inspection. In the event such conditions are found to exist, then the commissioner or his authorized representative shall require the necessary rock-dusting to make the mine, part of the mine, or section safe.
 	(2) In all mines, accumulations of excessive loose coal and fine dry coal dust shall be removed from the mine, and all operating sections kept thoroughly rock-dusted, and the dust on the mine floor allayed by methods approved by the commissioner, but in every mine, or in any part or section thereof, rock-dusting shall be applied to maintain at all times a minimum percentage of sixty-five percent (65%) of noncombustible matter to within forty (40) feet of the faces, including last open crosscuts, and under certain special conditions the department may require that places be rock-dusted to the faces, and that additional rock-dust be added.
History
History. 
2739-20: amend. Acts 1946, ch. 120, § 7; 1952, ch. 162, § 18; 1972, ch. 303, § 6; 1976, ch. 174, § 8; 1976 (Ex. Sess.), ch. 8, § 22; 1996, ch. 308, § 25, effective April 9, 1996.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.070.  Checking employees in and out.
Text
The licensee or superintendent of every underground mine shall install a uniform system of checking the employees in and out of the mine. Each employee shall have a positive means of identification upon his person while inside the mine and a record shall be kept on the surface of all persons underground at all times.
History
History. 
2739-22: amend. Acts 1972, ch. 303, § 7; 1996, ch. 308, § 26, effective April 9 1996.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.080.  New or additional openings — Map to be filed.
Text
(1) No new or additional openings to any underground mine shall be made without the approval of the commissioner.
(2) Each operator or superintendent of an underground mine shall, before making any new or additional opening submit to the commissioner of the department, for his information and approval, a map or plan showing the proposed systems of mining the coal seam, the proposed system of ventilation and equipment of the openings, and their locations and relative positions to adjacent developments.
History
History. 
2739-19: amend. Acts 1972, ch. 303, § 8.

352.090.  Abandoned parts of mine to be posted — Sealing.
Text
(1) All unused workings and abandoned parts of mines shall be protected by safeguards that will prevent the accumulation or overflow of gas, and all avenues leading thereto shall be so arranged and conducted as to give warning to all persons of the danger of entering, and notice shall be posted warning all unauthorized persons not to enter these parts of the mine. If the area cannot be adequately ventilated, and examined, or evaluated it shall be sealed in a timely manner.
(2) No person, except persons authorized to make examination thereof, shall enter any unused or abandoned part of a mine after the warning has been posted.
(3) Where the practice is to seal abandoned workings, the sealing shall be done in accordance with a mine seal construction plan approved by MSHA and submitted to the Division of Mine Safety. Seal construction shall be done immediately in an effective manner with noncombustible material. In every sealed area, one (1) or more of the seals shall be fitted with a pipe and cap or valve to permit the gases behind the seals to be sampled and also to provide a means of determining any existing hydrostatic pressure. When required by the mine inspector and commissioner, drill holes shall be extended from the surface to the sealed area, or vent pipes shall be extended from the sealed area to a return air course. Sufficient ventilation shall be provided at each seal to prevent dangerous gases from accumulating.
History
HISTORY: 
2739-19: amend. Acts 1952, ch. 162, § 19; 1972, ch. 303, § 9; 1976, ch. 174, § 9; 1996, ch. 308, § 27, effective April 9, 1996; 2002, ch. 355, § 11, effective July 15, 2002; 2007, ch. 94, § 13, effective June 26, 2007; 2015 ch. 87, § 30, effective June 24, 2015.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
NOTES TO DECISIONS
1.Application.
 This section was not applicable in action for death of miner caused by fall of slate in abandoned butt-off, since the section relates only to dangers caused by inflammable gas. Poli's Adm'r v. Cloversprint Coal Co., 305 Ky. 418, 204 S.W.2d 586, 1947 Ky. LEXIS 838 (Ky. 1947).

352.100.  Abandoned mine not to be entered — Exception.
Text
No person shall attempt to enter, explore, or survey an abandoned mine or portion thereof without the approval of the mine inspector or the commissioner and unless he adheres to conditions prescribed by the commissioner.
History
History. 
2739-28: amend. Acts 1972, ch. 303, § 10; 2002, ch. 355, § 12, effective July 15, 2002.

352.110.  Mines to have two openings — Exception — Condemnation of land for opening.
Text
(1) No licensee, superintendent, mine manager, or mine foreman of any mine opened after June 16, 1972, shall permit persons to work therein unless there are to every seam of coal worked in the mine at least two (2) separate outlets, separated by natural strata of not less than one hundred fifty (150) feet in breadth if the mine is worked by shaft or slope, and separated by a pillar of natural strata of not less than two thousand (2,000) square feet if the mine is worked by drift, by which outlets distinct means of ingress and egress are readily available to persons employed in the mine, but it shall not be necessary for the two (2) outlets to belong to the same mine. This subsection does not apply to the openings of a new entry that is being worked for the purpose of making connection between the two (2) outlets so long as not more than twenty (20) persons are employed at one (1) time in making the connection or driving the second opening, or to any mine in which the second opening has been rendered unavailable by reason of final robbing or removal of pillars so long as not more than twenty (20) persons are employed therein at one (1) time, and the workings are no farther than five hundred (500) feet from the bottom of the shaft or slope or from the drift opening.
(2) If any mine has but one (1) means of ingress or egress for persons employed therein, and the owner does not own suitable ground for another opening, the owner may select appropriate adjacent ground for that purpose and have it condemned pursuant to the Eminent Domain Act of Kentucky.
History
History. 
2739-21: amend. Acts 1952, ch. 162, § 20; 1972, ch. 303, § 11; 1976 (Ex. Sess.), ch. 14, § 279, effective January 2, 1978; 1996, ch. 308, § 28, effective April 9, 1996; 2006, ch. 185, § 15, effective July 12, 2006.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
Research References and Practice Aids
Cross-References.
Underground passageway to mine, condemnation  of use of, KRS 381.635, 381.636.

352.120.  Stairways or hoisting devices in shafts — Passageways to be unobstructed — Direction signs — Height and width of escapeway outlets.
Text
(1) In every shaft designated as an escape outlet there shall be provided a stairway or ladderway of suitable strength, design, and angle, with platforms or landings at each turn, the stairway or ladderway to be approved by the mine inspector, or in lieu thereof a properly equipped hoisting arrangement, consisting of facilities suitable for hoisting men, a wire hoisting rope of ample strength, and an adequate and safe hoisting engine and drum, which hoisting arrangement shall be ready for use at any time of emergency.
(2) All shafts by which men enter or leave the mine and all passageways to escape outlets shall be carefully examined by the mine foreman, or by a person designated by him, at least once each week that the mine is operating, and the date and findings of the examination shall be entered in a book at the mine and for that purpose.
(3) No debris, water, or other material that would obstruct the free passage of men shall be allowed to accumulate in the passageway to the escape outlet, and if any obstructions accumulate or exist they shall be promptly removed.
(4) At points where the passageway to the escape outlet is intersected by roadways or entries calculated to produce doubt as to the proper direction to the outlet, conspicuous signboards shall be placed indicating the direction to escape outlets.
(5) The height of the escapeway outlets shall be maintained to at least the height of the coal seam and at least six (6) feet in width, where practicable.
History
History. 
2739-21: amend. Acts 1972, ch. 303, § 12; 1996, ch. 308, § 29, effective April 9, 1996.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.130.  Safety and hoisting devices in shafts — Certified hoistman.
Text
(1) At every mine operated by shaft, there shall be an approved safety catch, and on all cages used for lowering and hoisting persons there shall be a sufficient and substantial overhead cover. At the top of each shaft a safety gate shall be provided. An adequate brake, so adjusted that it may be operated by the engineer without leaving his post at the levers, shall be attached to every drum or equivalent machine used for lowering or raising persons at any shaft or slope, and in connection with the hoisting engine an efficient indicator or dial, which will show the engineer the positions of the cages in the shaft at any time, shall be used. An effective means of communication from the bottom of the shaft or slope to the hoisting engineer shall be provided.
(2) Cages and incline cars on which men are transported shall be raised or lowered at a rate of speed consistent with the equipment and the physical conditions of the mine, subject to the approval of the mine inspector.
(3) The hoisting rope, the safety catches, and the cage attachments shall be examined daily by the mine foreman, or by some competent person designated by him, and care shall be taken to keep them in good working condition at all times.
(4) No person shall ride on any cage when coal, slate, or similar material is being raised.
(5) No person shall enter a cage at the bottom to be raised to the top during the running hours of the mine, or when leaving work at the close of the day’s run, without first being authorized by the bottom man or cager to do so, the bottom man or cager having first signaled to the engineer that men are to be raised.
(6) At every underground landing where persons enter or leave the cage and where persons must pass from one side of the shaft to the other there shall be a passageway not less than three (3) feet wide and of suitable height, kept free from obstruction and as dry as possible, around the shaft; and all employees when passing from one side of the shaft to the other side shall use the passageway only.
(7) Hoisting ropes on all cages or trips shall be adequate in size to handle the load and have a proper factor of safety. Ropes used to hoist or lower coal and other materials shall have a factor of safety of not less than five (5) to one (1); ropes used to hoist or lower men shall have a factor of safety of not less than ten (10) to one (1). Load tests shall be made at least once each month and a record kept. The rope shall be replaced as soon as there is evidence of possible failure.
(8) Any rope attached to a cage, man-car, or trip used for hoisting or lowering men shall be provided with two (2) bridle chains or cables connected securely to the rope at least three (3) feet above the socket or thimble and to the crosspiece of the cage or to the man-car or trip.
(9) A certified hoistman shall be on the mine site of a shaft or slope mine when persons are underground, including fire bosses and pumpers on idle shifts, except when automatic, self-service facilities with all safety devices are provided.
History
History. 
2739-21: amend. Acts 1952, ch. 162, § 21; 1972, ch. 303, § 13; 1982, ch. 201, § 1, effective July 15, 1982; 1996, ch. 308, § 30, effective April 9, 1996.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
NOTES TO DECISIONS
1.Safety Gates.
 Negligence of mine operator was shown where safety gates statutorily required at shafts would not close because of accumulation of coal; statutory duty to have safety gates was not met by having gates which would not close. Moseley's Adm'r v. Black Diamond Coal & Mining Co., 109 S.W. 306, 33 Ky. L. Rptr. 110 (1908) (decided under prior law).
 Recovery for death of engineer at mine by falling through open, unlighted safety gates at shaft in nighttime was not precluded on theory that he had no duties outside engine room, where he was in charge of machinery with duty to keep hoisting machinery of elevators in good condition. Moseley's Adm'r v. Black Diamond Coal & Mining Co., 109 S.W. 306, 33 Ky. L. Rptr. 110 (1908) (decided under prior law).

352.133.  Approved self-rescuer devices — Caches of devices — Locations — Requirements — Felony for removal.
Text
(1) All underground miners shall be provided with an approved self-contained self-rescuer device and shall have that device within twenty-five (25) feet of them at all times. The self-contained self-rescuer shall be provided to the miners by the licensee at no cost to the miners.
(2) In addition to the requirements for self-contained self-rescuers set forth in this section, all licensed premises shall maintain caches of self-contained self-rescuer devices which shall be stored in locations readily accessible to the primary and secondary escapeways or provide proof of an order for self-contained self-rescuers through the submission of a valid purchase order that clearly names the vendor, contact information for the vendor, the number of devices purchased, and the date of the order, which shall not be later than thirty (30) days after July 12, 2006. In all cases, the self-contained self-rescuers shall be in place by July 1, 2007, or shall be extended by the commissioner upon substantiated proof of unavailability.
 	(a) The caches shall be maintained in sufficient numbers and locations determined in accordance with the most recent rules, standards, and regulations issued by the United States Mine Safety and Health Administration and this section.
 	(b) The caches shall be maintained in storage units capable of protecting the self-contained self-rescuers from water, dust, and any other condition which will cause deterioration of the self-contained self-rescuers.
 	(c) The storage unit locations shall have reflective signs that read “SELF-RESCUERS” conspicuously posted as to be visible from the primary and secondary escapeways.
 	(d) In addition to the requirements set forth in this section for self-contained self-rescuers, the mine operator shall provide for each person who is underground at least one (1) additional self-contained self-rescuer device which provides protection for a period of one (1) hour or longer, to cover all persons in the mine.
 	(e) If a mantrip or mobile equipment is used to enter or exit the mine, additional self-contained self-rescuer devices, each of which provides protection for a period of one (1) hour or longer, shall be available for all persons who use the transportation from portal to portal.
(3) It shall be a Class D felony for any person to remove a self-rescuer from the cache for purposes other than use during an emergency, or for repair, maintenance, or replacement or as authorized by the licensee.
History
History. 
Enact. Acts 1996, ch. 308, § 46, effective April 9, 1996; 2002, ch. 355, § 13, effective July 15, 2002; 2006, ch. 185, § 16, effective July 12, 2006; 2007, ch. 94, § 14, effective June 26, 2007.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.135.  Lifeline cords and directional devices.
Text
In all designated escapeways, each operator shall provide lifeline cords, with attached reflective material at not to exceed twenty-five (25) foot intervals and devices indicating the direction to the surface at not to exceed one hundred (100) foot intervals, from outby the loading point; provided, that in case of a shaft mine, such lifeline cords shall extend from outby to the loading point to the bottom of the designated escape shaft. Such lifeline cord shall be of flame-resistant material sufficient to allow miners to see and to use effectively to guide themselves out of the mine in the event of an emergency. All lifeline cords shall be made of flame-resistant material within one hundred eighty (180) days of June 26, 2007.
History
History. 
Enact. Acts 1984, ch. 147, § 1, effective July 13, 1984; 2006, ch. 185, § 17, effective July 12, 2006; 2007, ch. 94, § 15, effective June 26, 2007.

352.140.  Operation of cages and cars.
Text
(1) Only a certified hoistman shall be placed in charge of any mechanism used for lowering or hoisting any persons employed in the mine. Where automatic elevators are used and all safety devices are provided, the services of a hoistman are not required. A certified hoistman shall pass a test as to his knowledge of hoisting equipment and the precautions to be taken when raising or lowering men or materials. Certification of hoistmen shall be under such conditions and by tests prescribed by the commissioner.
(2) No hoistman in charge of such machinery shall allow any person except such as may be designated for this purpose by the operator or superintendent to interfere with any part of the machinery.
(3) In a mine worked by shaft, slope, or incline, no more than twenty (20) persons shall ride in any cage or car at one (1) time, without the approval of the mine inspector and the commissioner of the department, and no person shall ride on a loaded cage or car, except that where special man-cars or cages are employed to haul workmen on inclines the commissioner may regulate the method and procedure of handling of man-cars, cages, and workmen. Each cage or elevator installed after June 16, 1972, which is used for lowering and raising men shall have at least two and one-half (2-1/2) square feet of floor space for each person.
History
History. 
2739-23: amend. Acts 1972, ch. 303, § 14; 2000, ch. 104, § 16, effective July 14, 2000; 2002, ch. 355, § 14, effective July 15, 2002.

352.145.  Restrictions on work where hazardous conditions exist — Requirement of visible warning devices and enclosed operator’s cabs at stockpiles with underground feeders or draw-off tunnels — Barrier requirements for haulage roadways — Examinations and equipment checks.
Text
(1) No employee of a surface coal mining operation shall be assigned, allowed, or required to perform work alone in any area where hazardous conditions exist that would endanger his safety unless he can communicate with others, can be heard, or can be seen.
(2) At stockpiles with underground feeders or draw-off tunnels, the licensee shall install and maintain a visible warning device that shall be activated when the feeders are in operation.
(3) The operator’s cab of all equipment being operated on or in the immediate area of a stockpile with underground feeders or draw-off tunnels shall be enclosed by a compartment and shall be furnished with a self-contained self-rescuer that is capable of providing oxygen for a period of not less than one (1) hour.
(4) On all haulage roadways, berms, guardrails, concrete barriers, or other suitable devices shall be installed in such a manner that they extend to at least the mid-wheel height of the highest vehicle or equipment that regularly travels that type of roadway.
(5) A surface preshift examination shall be conducted within three (3) hours prior to men working. A certified foreman shall check the areas where men are required to work or travel during the shift. Roadways, pit areas, highwalls, and dumping points shall be checked. If any hazardous conditions are found, they shall be corrected prior to men working in the area. A suitable record book shall be kept in the control of the mine foreman. Immediately after the examination of the mine or portion thereof, the mine foreman shall enter and sign a record of the examination in the book with ink. The record shall clearly show any danger discovered at the mine, and the action taken to correct the dangerous conditions. The record book shall, at all times during the working hours, be accessible to the mine inspector or analyst and the miner or his representative.
(6) All equipment operators shall conduct a preoperational check of their equipment. All preoperational checks shall be recorded by the equipment operator and kept with the equipment and, if a hazard is found to exist on any piece of equipment that would render it unsafe to operate, the hazardous condition shall be reported to the mine foreman or mine superintendent. All appropriate repairs shall be made before the equipment is put back into operation, except for moving the equipment to a safe place for repairs. The record book of all hazardous conditions and repairs made shall be kept in the control of the mine foreman or mine superintendent at all times.
History
History. 
Enact. Acts 1988, ch. 410, § 1, effective July 15, 1988; 1998, ch. 478, § 1, effective July 15, 1998; 2007, ch. 94, § 16, effective June 26, 2007.

352.150.  Provisions concerning haulage roads, transportation of men, and first-aid equipment.
Text
(1) After June 16, 1972, on single-track haulage roads in mines, which the persons employed in the mine must use while performing their work or while traveling on foot to and from their work, there shall be places of refuge on one (1) side not less than five (5) feet in depth from the side of the mine car, and five (5) feet wide, and not more than ninety (90) feet apart. Refuge holes of the same dimensions shall also be provided at switch throws.
(2) Special places of refuge are not required on haulage roads on which room necks or breakthroughs occur at regular intervals not exceeding ninety (90) feet, and thus furnish places of refuge, or on haulage roads in which the track is so laid as to give a minimum clearance on one (1) side of not less than thirty (30) inches from the side of any haulage engine or any mine car, the clearance to be on the side of the road opposite that upon which electric wires are strung, if electric wires are strung in the road.
(3) No unauthorized person shall travel on foot to or from work upon any haulage road or slope where transportation is by track, when other roads in proper condition for travel are available.
(4) On all main haulage roads where hauling is done by machinery the mine foreman shall provide a proper system of signals, and a conspicuous light or marker approved by the commissioner on the front and rear of every trip or train of cars when in motion in the mine.
(5) Mantrips shall be operated at safe speeds consistent with the condition of roads and type of equipment used and shall be so controlled that they can be stopped within the limits of visibility, in no event at a speed in excess of twelve (12) miles per hour.
(6) Each mantrip consisting of more than one (1) mine car of men shall be under the charge of a certified official, and it shall be operated independently of any loaded trip of coal or other material.
(7) Cars on the mantrip shall not be overloaded, and sufficient cars in good mechanical condition shall be provided.
(8) No material or tools except small hand tools shall be transported in the same car with men on any mantrip unless in a separate, enclosed compartment of the car, and all persons shall ride inside of mantrip cars, except the motorman and brakeman or trip rider.
(9) Men shall not load or unload before the cars in which they are to ride or are riding come to a full stop, and men shall proceed in an orderly manner to and from mantrips.
(10) A waiting station shall be provided where men are required to wait for mantrips or man-cages. It shall have sufficient room, ample clearance from moving equipment, and adequate seating facilities.
(11) Power wires shall be guarded effectively at mantrip stations where there is a possibility of any person coming in contact with energized electric wiring while loading or unloading from the mantrip.
(12) Cars used for transporting men on slopes shall be equipped with a safety device capable of stopping the trip in event of failure of the rope or couplings. The device shall be approved by the commissioner.
(13) Where belts are used for transporting men, unless the commissioner finds that a safety hazard exists which cannot be corrected, the belt transport will be allowed, and a minimum clearance of eighteen (18) inches shall be maintained between the belt and the roof or cross bars, projecting equipment, cap pieces, overhead cables, wiring, and other objects; but where the height of the coal bed permits, the clearance shall not be less than twenty-four (24) inches.
(14) Unless a greater speed is allowed by special permission from the commissioner, in which event the conditions, limitations, and rules imposed in connection with the grant of permission shall be observed, the belt speed shall not exceed two hundred fifty (250) feet per minute where the minimum overhead clearance is eighteen (18) inches, or three hundred (300) feet per minute when the minimum overhead clearance is twenty-four (24) inches, while men are loading, unloading, or being transported.
(15) The space between men riding on a belt line shall not be less than six (6) feet.
(16) Loading and unloading stations shall be illuminated properly.
(17) A certified official or some other supervisory personnel appointed by the mine foreman shall supervise all mantrips.
(18) At all mines utilizing track haulage or transportation, there shall be developed a safe and uniform system of traveling through all switch points to prevent collisions. This system shall be designed in a manner which ensures that all persons can determine who has the right of way in all circumstances. Information concerning this system shall be included in annual retraining.
(19) Efficient equipment, either mobile or self-propelled, equipped with sufficient first-aid equipment and supplies, shall be available on all underground sections where men are present to transport all injured workers to the surface.
(20) At those mines that do not have a contract or other arrangement for providing ambulance service, a 4-wheel-drive vehicle or other vehicle suitable to the terrain equipped with sufficient first-aid equipment and supplies shall be available to the mines or preparation facilities for the transportation of injured workers. At those mines that have a contract or other arrangement for providing ambulance service, the access road to the mine or preparation facility shall be kept in a condition which is passable by the ambulance vehicle or other emergency rescue equipment.
(21) The commissioner shall be empowered to draft additional administrative regulations providing for transportation of men when necessary.
History
History. 
2739-42: amend. Acts 1952, ch. 162, § 22; 1972, ch. 303, § 15; 1976, ch. 174, § 10; 1982, ch. 202, § 1, effective July 15, 1982; 1996, ch. 308, § 31, effective April 9, 1996; 2002, ch. 355, § 15, effective July 15, 2002; 2006, ch. 185, § 18, effective April 21, 2006; 2007, ch. 94, § 17, effective June 26, 2007.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
NOTES TO DECISIONS
Cited:
 Splint Coal Corp. v. Anderson, 109 F.2d 896, 1940 U.S. App. LEXIS 4012 (6th Cir. 1940), cert. denied, Splint Coal Corp. v. Anderson, 311 U.S. 661, 61 S. Ct. 18, 85 L. Ed. 424, 1940 U.S. LEXIS 382 (1940).

352.160.  First-class personnel to be employed in nongaseous mine having explosive gas or history of gas ignition. [Repealed.]
Annotations
Compiler’s Notes.
 This section (2727-7: amend. Acts 1952, ch. 162, § 23) was repealed by Acts 1972, ch. 303, § 53.

352.161.  Examination of conveyor belts.
Text
All mines utilizing conveyor belts shall have one (1) or more persons to examine the conveyor belts while in operation in the mine to determine that no coal or mine refuse is being transported on the conveyor belt in a manner which would pose a threat to the health and safety of the employees or to the safety of the mine.
History
History. 
Enact. Acts 1990, ch. 258, § 1, effective July 13, 1990.

352.170.  Approved electric lamps and multigas detectors required — Unauthorized devices for making lights and fires forbidden.
Text
(1) All underground mines shall be worked exclusively by the use of approved electric lamps for personal lighting.
(2) A mine operator shall provide an MSHA-approved, handheld, multigas detector that can measure methane, oxygen, and carbon monoxide to each group of two (2) or more miners working in close proximity of each other underground, the foreman, fireboss, and to each person who works alone, such as pumpers, examiners, and outby miners. The mine operator shall make available one (1) multigas detector at the working face for use by any miner working on the section. Miners shall be trained in the proper use and calibration of the multigas detectors and shall document that the training has been provided. Signs shall be prominently posted at places miners gather with instructions on the proper use of multi-gas detectors.
(3) No person shall at any time carry into any mine any intoxicants. No person shall at any time enter any underground mine with matches, lighters, pipes, cigars, cigarettes, or any device for making lights or fire not authorized or approved, including but not limited to electronic cigarettes, cigars, or any component that heats liquids or other material to produce vapor. The licensee shall at frequent intervals search, or cause to be searched, any person entering or about to enter the mine or inside the mine, to prevent the person from taking, carrying, or using the articles therein.
History
HISTORY: 
2739-26: amend. Acts 1952, ch. 162, § 24; 1972, ch. 303, § 16; 1996, ch. 308, § 32, effective April 9, 1996; 2002, ch. 355, § 16, effective July 15, 2002; 2007, ch. 94, § 18, effective January 1, 2008; 2018 ch. 85, § 14, effective July 14, 2018.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.175.  Miners required to wear safety glasses.
Text
All miners shall wear safety glasses as needed. The safety glasses shall be supplied to the miners by the coal operator at no cost to the miner.
History
History. 
Enact. Acts 1990, ch. 246, § 2, effective July 13, 1990.

352.180.  Notice of accident — Altering accident scene — Report of occupational injury — Investigation, assistance, and records — Failure to comply — Testing post-accident — Investigative powers of commissioner.
Text

(1) (a) The superintendent of a mine or, if he or she is absent, the mine manager, or, if he or she is absent, the mine foreman in charge of the mine or his or her designee, shall, within fifteen (15) minutes of having actual knowledge of the occurrence of an accident as defined in 30 C.F.R. sec. 50.2(h)(1) to (9), and having access to the communication system as required under KRS 352.630(3), give notice to the department and to the representative of the miner, stating the particulars of the accident.
 	(b) No person shall alter the scene of a mining accident in a manner that will interfere with the department’s investigation of the accident, except to the extent necessary to rescue an individual or to eliminate an imminent danger.
(2) An occupational injury, as defined in 30 C.F.R. sec. 50.2(e), shall be reported in writing to the department within ten (10) business days on the cabinet-approved occupational injury form.
(3) Upon receipt of notification of an occurrence set forth in subsection (1) of this section, the mine safety specialist shall immediately go to the scene of the accident and make an investigation and suggestions and render the assistance as he deems necessary for the future safety of the employees, investigate the cause of the fire, explosion, or accident, make a record thereof, and forward it to the commissioner.
(4) The record of the investigations shall be preserved with the other records of the commissioner’s office. To aid in making the investigations, the commissioner or the mine safety specialist may compel the attendance of witnesses and administer oaths.
(5) Failure to comply with the reporting requirements set forth in subsection (1) of this section shall create a rebuttable presumption of an intentional order to violate mine safety laws that places miners in imminent danger of serious physical injury or death and shall be subject to revocation, suspension, or probation of the mine license and a civil monetary penalty of not less than ten thousand dollars ($10,000) nor more than one hundred thousand dollars ($100,000).
(6) The Division of Mine Safety may require testing of certified persons to determine whether the presence of intoxicants or controlled or illicit substances are a contributing factor in any mine accident in which serious physical injury or loss of life occurs or which was reported under this section. The director or his or her designee may order the testing of certified persons who:
 	(a) Were working in the immediate area of the accident; or
 	(b) In the judgment of the director or his designee, may reasonably have contributed to or witnessed the accident or fatality.
(7) The post-accident testing permitted by subsection (6) of this section shall:
 	(a) Meet all guidelines set forth in KRS 351.182, 351.183, 351.184, and 351.185;
 	(b) Be paid for by the Division of Mine Safety; and
 	(c) Be performed on samples obtained within eight (8) hours of the accident.
(8) Toxicology screens and eleven-panel drug testing shall be performed on victims when death occurs on mine property. The testing pursuant to this subsection may be performed on specimens of either blood, saliva, or other appropriate bodily fluids.
(9) The commissioner or his or her authorized representative may compel the attendance of witnesses and administer oaths to investigate allegations of unsafe mining conditions or violations of mining laws even if no accident or injury has occurred.
History
History. 
2739-27: amend. Acts 1952, ch. 162, § 25; 1972, ch. 303, § 17; 1996, ch. 308, § 33, effective April 9, 1996; 2006, ch. 185, § 19, effective July 12, 2006; 2006, ch. 241, § 20, effective July 12, 2006; 2007, ch. 94, §§ 19, 20, effective June 26, 2007; 2015 ch. 87, § 31, effective June 24, 2015; 2018 ch. 85, § 15, effective July 14, 2018.
Annotations
Legislative Research Commission Note.
 
(7/12/2006). This section was amended by 2006 Ky. Acts chs. 185 and 241. Where these Acts are not in conflict, they have been codified together. Where a conflict exists, Acts ch. 185, which was last enacted by the General Assembly, prevails under KRS 446.250.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.190.  First-aid equipment.
Text
For every fifty (50) men and fraction thereof employed underground, the operator of each mine shall keep on hand at the mine one (1) properly constructed stretcher, one (1) waterproof and one (1) woolen blanket, and all other necessary equipment required by the department.
History
History. 
2739-24, 2739-32: amend. Acts 1972, ch. 303, § 18; 1976, ch. 174, § 11; 1980, ch. 198, § 1, effective July 15, 1980; 2000, ch. 104, § 17, effective July 14, 2000.

352.200.  Miner to keep working place safe — Exception. [Repealed.]
Annotations
Compiler’s Notes.
 This section (2739-36) was repealed by Acts 1972, ch. 303, § 53.

352.201.  Roof control plan — Retreat mining or pillaring operations.
Text
(1) The roof and ribs of all active underground roadways, travelways, and working places shall be supported or otherwise controlled adequately to protect persons from falls of the roof or ribs. A roof control plan and revision thereof suitable to the roof conditions and mining system of each mine and approved by the commissioner or his authorized representative shall be adopted and set out in printed form within six (6) months after June 16, 1972, and shall be kept on file in the regional office of the region where the mine is located. The plan shall show the type of support and spacing approved by the commissioner. No person shall proceed beyond the last permanent support unless adequate temporary support is provided. A copy of the plan shall be furnished the commissioner or his authorized representative and shall be available to the miners and their representatives.
(2) The method of mining followed in any mine shall not expose the miner to unusual dangers from roof falls caused by excessive widths of rooms and entries or faulty pillar recovery methods.
(3) The licensee, in accordance with the approved plan, shall provide at or near each working face and at other locations in the mine as the commissioner or his authorized representative may prescribe an ample supply of suitable materials of proper size with which to secure the roof of all working places in a safe manner. Safety posts, jacks, or other approved devices shall be used to protect the workmen when roof material is being taken down, crossbars are being installed, roof bolt holes are being drilled, roof bolts are being installed, and in other circumstances that may be appropriate. Loose roof and overhanging or loose faces and ribs shall be taken down or supported. Except in the case of recovery work, supports knocked out shall be replaced promptly.
(4) Roof bolt recovery for reuse shall not be permitted.
(5) Where workmen are exposed to danger from falls of roof, face, and ribs they shall examine and test the roof, face, and ribs before any other work is performed or machinery is started, and as frequently thereafter as may be necessary to insure safety. When dangerous conditions are found, they shall be corrected immediately.
(6) Within forty-eight (48) hours before the commencement of any retreat mining or pillaring operations, the mine operator shall notify the Division of Mine Safety of its intention of beginning or resuming retreat mining or pillaring. The Division of Mine Safety shall document such notification in writing. Upon notification within the forty-eight (48) hour period from a mine operator, and, before retreat mining or pillaring operations can begin, the Division of Mine Safety shall ensure that every person who will be participating in the retreat mining operations is trained in the operator’s pillar removal plan.
History
HISTORY: 
Enact. Acts 1972, ch. 303, § 19; 1976, ch. 174, § 12; 1996, ch. 308, § 34, effective April 9, 1996; 2007, ch. 94, § 21, effective June 26, 2007; 2015 ch. 87, § 32, effective June 24, 2015.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.210.  Conduct in mine — intoxication, alcoholic beverage or controlled substance prohibited — Notification to director of violations of substance- or alcohol-abuse policies. 
Text
(1) No person shall knowingly injure any shaft, lamp, instrument, air course, or brattice; obstruct or throw open airways; disturb any part of the machinery or appliances; open a door used for directing ventilation without closing it afterwards; enter any part of a mine against caution; disobey any order given in carrying out any of the provisions of KRS Chapter 351 or 352; or do any act endangering the life or health of any person employed in the mine or endangering the security of the mine.
(2) No person shall enter or be on any licensed facility while intoxicated or under the influence of alcohol or a controlled substance or be in possession of any alcoholic beverage or controlled substance at any licensed facility; provided, however, this shall not apply to private vehicles driven to and from the mine.
(3) The licensee shall notify the director, by the close of the next business day, of any certified persons who have been discharged for violation of the company’s substance-abuse or alcohol-abuse policies or who tested positive and failed to complete an employee assistance program.
History
HISTORY: 
2739-37: amend. Acts 1976 (Ex. Sess.), ch. 8, § 23; 2006, ch. 241, § 21, effective July 12, 2006; 2015 ch. 87, § 33, effective June 24, 2015.
Annotations
NOTES TO DECISIONS
1. Negligent Conduct of Employee.
2. Operator’s Liability.
3. Instructions.
1.Negligent Conduct of Employee.
 Operator was not liable for death of 20-year-old but experienced miner by fall of slate, where he and his buddy had blasted down coal and had not propped or examined roof, as was their duty, but were loading coal when slate fell, for the danger was created as work progressed. Music's Adm'r v. Northeast Coal Co., 161 Ky. 395, 170 S.W. 971, 1914 Ky. LEXIS 80 (Ky. 1914) (decided under prior law).
 Mine operator which had supplied sufficient props was not liable to miner under 21 years old, injured by fall of slate from roof, where he and experienced miner with whom he was working knew that roof was unsafe but did not prop it because to do so would have impeded handling of coal. Branson v. Clover Fork Coal Co., 157 Ky. 763, 164 S.W. 304, 1914 Ky. LEXIS 389 (Ky. 1914) (decided under prior law).
 Where miner, engaged in “robbing” mine, disregarded foreman’s instruction to take down cap coal before continuing work, and was injured by a piece of cap coal falling from the roof, he violated this section and could not recover. Southern Mining Co. v. Lawson, 279 Ky. 659, 131 S.W.2d 831, 1939 Ky. LEXIS 325 (Ky. 1939).
2.Operator’s Liability.
 If fall of slate from roof injuring miner was caused by shots fired by miner, operator would not be liable, since it was not obliged to guard against such dangers and had no opportunity to discover them after shot was fired; but if slate fell because of pre-existing dangerous condition which miner did not know and which was not obvious, operator would be liable. Stearns Coal & Lumber Co. v. Spradlin, 176 Ky. 405, 195 S.W. 781, 1917 Ky. LEXIS 52 (Ky. 1917) (decided under prior law).
 Operator was not liable for miner’s injury by fall of slate, where he and co-laborers were directed to take down slate at a certain place, and after shooting, miner tested roof and was loading slate when piece fell from place exposed in progress of work. High Splint Coal Co. v. Baker, 247 Ky. 426, 57 S.W.2d 60, 1932 Ky. LEXIS 877 (Ky. 1932) (decided under prior law).
 Operator was liable for miner’s injury by fall of slate from insufficiently propped roof, where injured miner was not engaged in making unsafe place safe or in creating danger as work progressed, but was cleaning up floor. Splint Coal Corp. v. Anderson, 109 F.2d 896, 1940 U.S. App. LEXIS 4012 (6th Cir. Ky.), cert. denied, 311 U.S. 661, 61 S. Ct. 18, 85 L. Ed. 424, 1940 U.S. LEXIS 382 (U.S. 1940).
 Operator was not liable for miner’s injury by fall of slate where slate was exposed in progress of the work and it was miner’s duty to inspect and discover slate liable to fall and he did not rely upon any superior to make place safe. Baker v. High Splint Coal Co., 258 Ky. 786, 81 S.W.2d 577, 1935 Ky. LEXIS 237 (Ky. 1935).
 Operator was not liable for death of miner by fall of slate shortly after blasting lower layer of coal where foreman had previously inspected place and found roof in good condition, operator had props available, it was miner’s duty to prop, and dangerous condition was caused in doing work. Yeary's Adm'r v. Hignite Coal Co., 267 Ky. 265, 102 S.W.2d 19, 1937 Ky. LEXIS 311 (Ky. 1937).
3.Instructions.
 In action for miner’s injury by fall of slate caused either by failure to prop roof or by fall of horseback originating in another room, instruction should have denied recovery if miner did not use ordinary care to prop roof or if he knew, or in exercise of ordinary care, should have known, of danger. Big Hill Coal Co. v. Abney's Adm'r, 125 Ky. 355, 101 S.W. 394, 30 Ky. L. Rptr. 1304, 1907 Ky. LEXIS 300 (Ky. 1907) (decided under prior law).
Cited:
 Carbon Mining Co. v. Ward’s Adm’x, 297 Ky. 47, 178 S.W.2d 955, 1944 Ky. LEXIS 663 (Ky. 1944).

352.220.  Electricity in mines and surface installations.
Text
For purposes of this section, “approved” means that a device, apparatus, equipment, machinery, or practice employed in the mining of coal has been approved by the commissioner of the Department for Natural Resources or accepted by a nationally or federally recognized testing laboratory or the Department of Labor Mine Safety and Health Administration; “suitable” means a design, material, or installation that meets the requirements of its intended use or that is accepted by a nationally or federally recognized testing laboratory or the Department of Labor Mine Safety and Health Administration.
 	(1) The following shall apply to underground installations:
 		(a) Nonconductive or insulated materials shall be used when trailing cables or high voltage feeder cables are suspended;
 		(b) Suitable circuit-interrupting devices shall be provided for all power circuits and equipment at the mine;
 		(c) All power wires and cables shall be properly insulated and protected by proper installation or guarding;
 		(d) Ground wires for circuits shall have a total cross-sectional area of not less than one-half (1/2) the power conductor;
 		(e) Extra length or long trailing cables shall be spread out in long open loops or in a figure-eight configuration on a clean, well rock-dusted floor where the cable can be protected against mechanical injury, but cables suspended in long open loops shall be acceptable;
 		(f) One (1) temporary splice may be made in any trailing cable. No temporary splice shall be made in a trailing cable within twenty-five (25) feet of the machine except cable reel equipment. Splices in trailing cables shall be made in a workmanlike manner and shall be mechanically strong and well insulated. Splices made in cables shall provide continuity of all components;
 		(g) Three-phase alternating-current circuits used underground shall contain either a direct or derived neutral which shall be grounded through a suitable resistor at the power center, and a grounding circuit, originating at the grounded side of the grounding resistor, shall extend along with the power conductors and serve as a grounding conductor for the frames of all the electrical equipment supplied power from that circuit;
 		(h) The frames of hand-held electrically driven tools shall be properly grounded or double-insulated by design. The frames of all pumps shall be properly grounded. Hand-held tools and all pumps shall be properly protected by suitable fuses, circuit breakers, or other no less effective devices to provide the minimum overload and shortcircuit protection required by the department;
 		(i) All underground high-voltage transmission cables shall be installed only in regularly inspected air courses and haulageways, and shall be covered, buried, or placed so as to afford protection against damage, guarded where men regularly work under or pass under them unless they are six and one-half (6-1/2) feet or more above the floor or rail, securely anchored, properly insulated, and guarded at ends, and covered, insulated, or placed to prevent contact with other circuits. Underground high-voltage cables used in resistance grounded systems shall be equipped with metallic shields around each power conductor, with one (1) or more ground conductors having a total cross-sectional area of not less than one-half (1/2) the power conductor, and with an insulated internal conductor not smaller than No. 10 (AWG) or an insulated external conductor not smaller than No. 8 (AWG) for the ground continuity check circuit. All cables shall be suitable for the current and voltage and shall be properly maintained;
 		(j) Power circuits shall have suitable disconnecting devices and short-circuit protective devices at or near the supply end of the circuit. Suitable disconnecting devices shall be provided at the beginning of all branch circuits;
 		(k) Underground transformer stations, battery charging stations, substations, rectifiers, and water pumps shall be housed in noncombustible structures or areas or be equipped with a suitable fire-suppression system.
 		 	1. When a noncombustible structure or area is used, these installations shall be:
 		 		a. Ventilated with intake air that is coursed into a return air course or to the surface and that is not used to ventilate working places; or
 		 		b. Ventilated with intake air that is monitored for carbon monoxide or smoke by an atmospheric monitoring system (AMS) installed and operated in a suitable manner. Monitoring of intake air ventilating battery charging stations shall be done with sensors not affected by hydrogen; or
 		 		c. Ventilated with intake air and equipped with sensors to monitor for heat, carbon monoxide, or smoke.
 		 	2. The sensors used for monitoring shall de-energize power to the installation, activate a visual and audible alarm located outside of and on the intake side of the enclosure, and activate doors that will automatically close when any of the following occurs:
 		 		a. The temperature in noncombustible structure reaches one hundred sixty-five (165) degrees Fahrenheit;
 		 		b. The carbon monoxide concentration reaches ten (10) parts per million above the ambient level for the area; or
 		 		c. The optical density of smoke reaches 0.022 per meter.
 		 	3. At least every thirty (30) days, sensors installed to monitor for carbon monoxide shall be calibrated with a known concentration of carbon monoxide and air sufficient to activate the closing door, or each smoke sensor shall be tested to determine that it functions correctly.
 		 	4. When a fire suppression system is used, the installation shall be:
 		 		a. Ventilated with intake air that is coursed into a return air course or to the surface and that is not used to ventilate working places; or
 		 		b. Ventilated with intake air that is monitored for carbon monoxide or smoke by an atmospheric monitoring system installed and operated in a suitable manner.
 		 	5. All monitoring systems used to monitor intake air ventilating battery charging stations under subparagraphs 1. and 4. of this paragraph shall be done with sensors not affected by hydrogen.
 		 	6. This paragraph shall not apply to:
 		 		a. Rectifiers and power centers with transformers that either are dry-type or contain nonflammable liquid, if they are located at or near the section and are moved as the working section advances or retreats;
 		 		b. Submersible pumps;
 		 		c. Permissible pumps, and associated permissible switchgear;
 		 		d. Pumps located on or near the section that are moved as the working section advances or retreats; or
 		 		e. Small portable pumps. Underground stations containing transformers or circuit breakers filled with flammable oil shall be provided with door sills or their equivalent, which will confine the oil if leakage or rupture occurs, and shall be of fireproof construction. Underground transformers purchased after June 16, 1972, shall be air cooled or cooled with nonflammable liquid or inert gas. Portable power centers, portable transformers, and distribution centers which are essentially fireproof are not required to be placed on separate splits of air but shall be stationed in well ventilated places outby the last open crosscuts;
 		(l) Electrically powered locomotives shall be provided with suitable electrical protective devices;
 		(m) Suitable firefighting equipment shall be located at strategic points along the belt conveyor, and proper fire extinguishers shall be provided at the transfer points. The commissioner may prescribe any other safety measures for the prevention and combating of mine fires as they pertain to conveyor belts. Only approved flame resistant belting shall be taken into and used inside any mine, and all underground belt conveyors shall be provided with slippage and sequence switches and with start and stop controls at intervals not to exceed one thousand (1,000) feet. The controls shall be properly installed and positioned so as to be readily accessible;
 		(n) Communication wires and cables shall be adequately insulated and protected by proper installation or guarding;
 		(o) Telephone wires shall be provided with lightening arresters where the wires enter the mine and at the buildings on the surface;
 		(p) Insulating mats shall be placed in front of disconnecting devices and all electrical installations where required;
 		(q) Ground wires in trailing cables shall be tested weekly for open circuit and high resistance;
 		(r) Power circuits in tipples, buildings, cleaning plants, etc., and all underground electrical circuits shall be deenergized when not in use over a long period;
 		(s) All underground power circuits and electrical equipment shall be de-energized before work is done on the circuits and equipment except when necessary for troubleshooting or testing. When electrical work or major mechanical work is performed, a suitable disconnect providing visible evidence that the power is disconnected shall be locked open and a tag shall be posted by the individuals performing the work. Locks and tags shall be removed only by the persons who installed them, or if those persons are unavailable, by a person authorized by the operator. Repairs or maintenance shall not be performed on machinery until the power is off and the machinery is blocked against motion, except where machinery motion is necessary to make adjustment;
 		(t) Where electric circuits cross over or pass under belt conveyors the wiring shall be suitably protected; and
 		(u) Switch boxes, contactors, controllers, and all other similar devices shall be kept free of significant accumulations of combustible dust.
 	(2) The following shall apply to trolley wires and trolley feeder wires:
 		(a) On all haulage roads, landings, and partings where persons are required to regularly work or pass under bare power wires placed less than six and one-half (6-1/2) feet above the top of the rail, suitable protection shall be provided. This protection shall consist of channeling the roof, placing boards along the wires and extending below them, or the use of some other approved device that affords protection;
 		(b) All machine feed conductors shall be placed on suitable insulators which shall be so placed as to prevent the conductors coming in contact with combustible or conductive materials;
 		(c) When the machine or feed wires are carried in the same entry as the trolley wire, they shall be placed on the same side as the trolley wire, between the trolley wire and rib, and shall be protected from contact therewith. Positive feed wires crossing places where persons are required to travel shall be safely guarded or protected against persons coming in contact therewith, as required by paragraph (a) of this subsection;
 		(d) All trolley and positive feed wires shall be placed on opposite sides of track from refuge holes or necks of rooms when so ordered by the department, but wires, when protected as required by paragraph (a) of this subsection, may be placed across the necks of rooms. Switches or circuit breakers shall be provided to control the current at the mine and all important sections in the mine;
 		(e) Where track is used for the return circuit, at least one (1) side shall be bonded to the full length of the trolley wire installation. Cross-bonds shall be installed not to exceed two hundred (200) foot intervals along the track; and
 		(f) All mine locomotives shall be fused or otherwise protected at the switch or at the nip.
 	(3) The following shall apply to surface installations:
 		(a) High-voltage lines shall be at least twenty (20) feet above the ground where there is a possibility of contact by traffic passing underneath;
 		(b) Electrical circuits, wires, and cables shall be supported on insulators except when cables, which are of a design that can be safely used without insulators, are used;
 		(c) Lightning arresters shall be installed on all ungrounded, exposed power conductors and telephone wires entering a mine, regardless of voltage. Overload protection and disconnect switches of suitable sizes and ratings approved by the department shall also be provided, except that they shall not be required of telephone wires;
 		(d) Every metallic building in which electricity is used or connected with any circuit shall be effectively grounded;
 		(e) All transformer tanks shall be effectively grounded;
 		(f) Switch boxes, contactors, controllers, and all other similar devices shall be kept free of significant accumulations of combustible dust that create a fire hazard;
 		(g) Surface transformer stations shall be housed or fenced in when lower than fifteen (15) feet above the earth, and the fences shall be a minimum of six (6) feet in height; and
 		(h) All surface power circuits and electrical equipment shall be de-energized before work is done on the circuits and equipment except when necessary for troubleshooting or testing. When electrical work or major mechanical work is performed, a suitable disconnect providing visible evidence that the power is disconnected shall be locked open and a tag shall be posted by the individuals performing the work. Locks and tags shall be removed only by persons who installed them or, if those persons are unavailable, by a person authorized by the operator. Repairs or maintenance shall not be performed on machinery until the power is off and the machinery is blocked against motion, except where machinery motion is necessary to make adjustments. When disconnects for stationary low and medium voltage equipment that do not provide visual evidence that the power is disconnected are used, an adequately rated voltage detector shall be used to test each phase conductor or circuit part to verify they are de-energized before any work is performed. When practical, confirmation that the voltage detector is operating satisfactorily shall be made before each test.

 	(4) (a) Notwithstanding any provisions of subsection (1), (2), or (3) of this section, the department may authorize the construction, maintenance, operation, or conducting of any activity regulated by this section, to be constructed, maintained, operated, or conducted in a different manner than specified in any provision of subsection (1), (2), or (3) of this section, when scientific or engineering information is made available to the department substantially indicating that the different manner would afford equal or greater protection and safety than the manner required in subsection (1), (2), or (3) of this section; and
 		(b) The department may prescribe administrative regulations with respect to the aboveground or underground installations in connection with any mine operation when information is made available indicating that regulation is reasonably necessary to prevent injury to, or loss of, life and property.
 	(5) All electrical work shall be performed by a certified electrician, or an electrical trainee under the direct supervision of a certified electrician, at all underground mines and surface mines operating draglines or highwall miners.
History
History. 
2739-33: amend. Acts 1952, ch. 162, § 26; 1954, ch. 227, § 1; 1972, ch. 303, § 20; 1976, ch. 174, § 13; 1994, ch. 156, § 2, effective July 15, 1994; 1996, ch. 308, § 35, effective April 9, 1996; 2000, ch. 104, § 18, effective July 14, 2000; 2004, ch. 37, § 2, effective July 13, 2004; 2007, ch. 94, § 22, effective June 26, 2007; 2009, ch. 26, § 1, effective June 25, 2009.
Annotations
Legislative Research Commission Note.
 
(8/21/2008). 2005 Ky. Acts chs. 11, 85, 95, 97, 98, 99, 123, and 181 instruct the Reviser of Statutes to correct statutory references to agencies and officers whose names have been changed in 2005 legislation confirming the reorganization of the executive branch. One such correction that was overlooked during codification after the 2005 Regular Session of the General Assembly has been made in this section.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
NOTES TO DECISIONS
1. Exposed Live Wires.
 		2. — Gross Negligence.
3. Instructions.
1.Exposed Live Wires.
2.— Gross Negligence.
 Permitting live power wire to hang unprotected from roof of air course about four feet over track used for storage of empty and loaded mine cars was gross negligence. West Kentucky Coal Co. v. Hazel's Adm'x, 279 Ky. 5, 129 S.W.2d 1000, 1939 Ky. LEXIS 230 (Ky. 1939).
3.Instructions.
 In action against mine operator for death of miner electrocuted by sagging wire, instruction which imposed on operator the duty to use utmost care and skill in placing and maintenance of wires at places where miner had right to be in performing his duties was not erroneous. West Kentucky Coal Co. v. Hazel's Adm'x, 279 Ky. 5, 129 S.W.2d 1000, 1939 Ky. LEXIS 230 (Ky. 1939).

352.230.  Use of electrical equipment.
Text
For purposes of this section: “approved” means that a device, apparatus, equipment, machinery, or practice employed in the mining of coal has been approved by the commissioner of the Department for Natural Resources or accepted by a nationally or federally recognized testing laboratory or the Department of Labor Mine Safety and Health Administration; “suitable” means a design, material, or installation that meets the requirements of its intended use or that is accepted by a nationally or federally recognized testing laboratory or the Department of Labor Mine Safety and Health Administration.
 	(1) All electrical equipment and all other electric-driven equipment except intrinsically safe equipment which is taken into or used inby the last open crosscut and in return airways in underground mines shall be permissible. The commissioner or his authorized representative shall reject any modification to mining equipment which would endanger the health or safety of employees.
 	(2) Headlights shall be properly installed and maintained in a workmanlike manner and working order on all mobile and face equipment at all times the equipment is in operation.
 	(3) Headlights shall be mounted to provide maximum illumination where it will be most effective and shall be protected from damage by guarding or locations.
 	(4) At all times when mining equipment is being used, it shall be maintained in safe working order. Electrical equipment and circuits shall be examined and tested in a suitable manner by certified electricians to ensure safe working order.
 	(5) Combustible materials, grease, lubricants, or flammable liquids shall not be allowed to accumulate where they can create a fire hazard.
 	(6) All electrical equipment utilized in intake airways outby the last open crosscut shall be maintained in safe operating condition and in accordance with the manufacturer’s instructions.
History
History. 
2739-34, 2739-35: amend. Acts 1952, ch. 162, § 27; 1972, ch. 303, § 21; 1976, ch. 174, § 14; 1976 (Ex. Sess.), ch 8, § 24; 1996, ch. 308, § 36, effective April 9, 1996; 1998, ch. 480, § 6, effective July 15, 1998; 2000, ch. 104, § 19, effective July 14, 2000; 2004, ch. 37, § 3, effective July 13, 2004.
Annotations
Legislative Research Commission Note.
 
(8/21/2008). 2005 Ky. Acts chs. 11, 85, 95, 97, 98, 99, 123, and 181 instruct the Reviser of Statutes to correct statutory references to agencies and officers whose names have been changed in 2005 legislation confirming the reorganization of the executive branch. One such correction that was overlooked during codification after the 2005 Regular Session of the General Assembly has been made in this section.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
NOTES TO DECISIONS
Cited:
 Cove Fork Coal Co. v. Newcomb, 343 S.W.2d 838, 1961 Ky. LEXIS 447 (Ky. 1961).

352.232.  Definitions — Safety requirements governing use of electrical face equipment — Examination for methane gas.
Text
For purposes of this section, “approved” means that a device, apparatus, equipment, machinery, or practice employed in the mining of coal has been approved by the commissioner of the Department For Natural Resources or accepted by a nationally or federally recognized testing laboratory or the United States Department of Labor Mine Safety and Health Administration; “suitable” means a design, material, or installation that meets the requirements of its intended use or that is accepted by a nationally or federally recognized testing laboratory or the United States Department of Labor Mine Safety and Health Administration.
 	(1) No person shall be placed in charge of electrical face equipment in any mine unless he is a qualified person capable of determining the safety of the roof, face, and ribs of the working places and detecting the presence of explosive gas. Operators of electrical face equipment shall undergo an examination to determine their fitness to detect explosive gas and shall have a minimum of forty-five (45) days of actual mining experience before they are permitted to have charge of electric face equipment. Safety committeemen, shotfirers, and others whose duty may require them to make inspections for gas shall undergo and pass an examination or possess a mine foreman’s certificate before using an approved multi-gas detection device underground. The examination shall be given by the mine inspector. Blank forms for the examination shall be furnished by the department. A copy shall be retained on file at the mine office and the original shall be sent to the department fully made out and signed by the applicant and approved by the mine inspector.
 	(2) No electric face equipment shall be brought inby the last breakthrough next to the working face until the equipment operator has made an inspection for explosive gas using an approved gas detection device or instrument in the place where the equipment is to work unless the inspection is then made by some other competent person authorized and appointed for that purpose by the mine foreman. If any explosive gas in excess of one percent (1%) is found in the place, the electrical equipment shall not be taken in until the gas is removed.
 	(3) While the electric equipment is operating at the face, an examination for gas shall be made at not more than twenty (20) minute intervals. If methane gas is found in excess of one percent (1%) at any time, the power shall be de-energized from the equipment and left de-energized until the gas is reduced to less than one percent (1%) and the place determined safe by a foreman.
History
History. 
Enact. Acts 2004, ch. 37, § 4, effective July 13, 2004.

352.240.  Explosives and other blasting devices in mines. [Repealed.]
Annotations
Compiler’s Notes.
 This section (2739-41: amend. Acts 1952, ch. 162, § 28; 1954, ch. 227, § 2) was repealed by Acts 1972, ch. 303, § 53.

352.241.  Explosives and blasting devices in mines.
Text
(1) Explosives or detonators carried anywhere underground by any person shall be in containers constructed substantially of nonconductive material, maintained in good condition, and kept closed.
(2) When explosives or detonators are transported underground in cars moved by means of a locomotive or rope, or in shuttle cars, they shall be in substantial covered cars or in special substantial covered containers used specifically for transporting detonators or explosives.
 	(a) The bodies and covers of the cars and containers shall be constructed or lined with nonconductive material.
 	(b) If explosives and detonators are hauled in the same explosives car or in the same special container, they shall be separated by at least a four (4) inch substantially fastened hardwood partition or the equivalent.
 	(c) Explosives, detonators, or other explosive items shall not be transported on the same trip with men.
 	(d) When explosives or detonators are transported in special cars or containers in cars, they shall be hauled in special trips not connected to any other trip. However, this does not prohibit the use of the additional cars as needed to lower a rope trip or to haul supplies including timbers. Materials so transported shall not project above the top of the car. Exposed highly flammable materials such as oil or grease shall not be hauled on the same trip with explosives.
 	(e) Explosives or detonators shall not be hauled into or out of a mine within five (5) minutes preceding or following a man trip or any other trip.
(3) Explosives and detonators shall be transported underground by belt only under the following conditions:
 	(a) In the original and unopened case, in special closed cases constructed of nonconductive material, or in suitable individual containers;
 	(b) Clearance requirements shall be the same as those for transporting men on belts;
 	(c) Suitable loading and unloading stations shall be provided; and
 	(d) Stop controls shall be provided at loading and unloading points, and an attendant shall supervise the loading and unloading of explosives and detonators.
(4) Neither explosives nor detonators shall be transported on flight or shaking conveyors, scrapers, mechanical loading machines, locomotives, cutting machines, track drills, or any self-propelled mobile equipment. However, this does not prohibit the transportation of explosives or detonators in special substantial covered containers as used in subsection (2) of this section in shuttle cars or in equipment designed especially to transport explosives or detonators.
(5) When supplies of explosives and detonators for use in one (1) or more sections are stored underground, they shall be kept in section boxes or magazines of substantial construction with no metal exposed on the inside, located at least twenty-five (25) feet from roadways and power wires, and in a reasonably dry, well-rock-dusted location protected from falls of roof. In pitching beds, where it is not possible to comply with the location requirement, the boxes shall be placed in niches cut into the solid coal or rock.
(6) When explosives or detonators are stored in the section, they shall be kept preferably in separate boxes or magazines not less than five (5) feet apart; if kept in the same box or magazine, they shall be separated by at least a four (4) inch substantially fastened hardwood partition or the equivalent. Not more than a forty-eight (48) hour supply of explosives or detonators shall be stored underground in any one (1) section in the boxes or magazines.
(7) Explosives and detonators stored near the working faces shall be in separate closed containers, and shall be in a location out of line of blast not less than fifty (50) feet from the face and fifteen (15) feet from any pipeline, powerline, rail, or conveyor; except that if kept in niches in the rib, the distance from pipeline, powerline, rail, or conveyor shall be at least fifteen (15) feet. Explosives and detonators, when stored, shall be separated by a distance of at least ten (10) feet.
(8) Explosives and detonators shall be kept in their containers until immediately before use at the working faces.
(9) Only nonmetallic tools shall be used for opening wooden explosives containers. Tools or other materials shall not be stored with explosives or detonators.
(10) All explosives used underground in underground mines, except in sinking shafts and slopes from the surface, shall be of the permissible type, specifically designed and manufactured for underground use, and shall be used as follows:
 	(a) Fired only with electric detonators of proper strength;
 	(b) Fired with a permissible shot-firing unit of adequate capacity to fire all caps; however, if firing is done from the surface when all men are out of the mine, the firing unit does not need to meet specifications of permissibility;
 	(c) Where the coal is cut, shots shall not be fired if the blast hole is drilled beyond the limits of the cut;
 	(d) Boreholes shall be cleaned, and they shall be checked to see that they are placed properly and are of correct depth, in relation to the cut, before being charged;
 	(e) All blasting charges shall have a burden of at least eighteen (18) inches in all directions if the height of the seam permits;
 	(f) Boreholes shall be stemmed with at least twenty-four (24) inches of incombustible material, or at least one-half (1/2) of the length of the hole shall be stemmed if the hole is less than four (4) feet in depth unless other permissible stemming devices or methods are used;
 	(g) Examinations for gas shall be made immediately before firing each shot or group of multiple shots and after blasting is completed;
 	(h) Shots shall not be fired in any place where methane greater than one percent (1%) can be detected with approved gas detection devices when tested at a point not less than twelve (12) inches from the roof, face, or rib;
 	(i) Charges exceeding one and one-half (1-1/2) pounds, but not exceeding three (3) pounds, shall be used only if boreholes are six (6) feet or more in depth, the explosives are charged in a continuous train, with no cartridges deliberately deformed or crushed, with all cartridges in contact with each other, and with the end cartridges touching the back of the hole and the stemming respectively. However the three (3) pound limit does not apply to special solid rock work if the mine is evacuated or if approved by the department;
 	(j) Shots shall be charged and fired by certified shotfirers designated by the mine foreman;
 	(k) Boreholes shall not be charged while any other work is being done at the face, and the shot or shots shall be fired before any other work is done in the zone of danger from blasting except that which is necessary to safeguard the employees;
 	(l) Only nonmetallic tamping bars shall be used for charging and tamping boreholes. This does not prohibit the use of a nonmetallic tamping bar with a nonsparking metallic scraper on one (1) end;
 	(m) The leg wires of electric detonators shall be kept shunted until ready to connect to the firing cable;
 	(n) Shots shall not be fired from the power of signal circuit while any men are in the mine;
 	(o) The roof and ribs of working places shall be tested before and after firing each shot or group of multiple shots;
 	(p) Ample warning shall be given before shots are fired, and care shall be taken to ascertain that all persons are in the clear. Men shall be removed from adjoining working places when there is danger of a shot blowing through;
 	(q) Mixed types or brands of explosives shall not be charged or fired in any borehole;
 	(r) Mudcaps (adobes) or other unconfined shots shall not be fired underground in a mine;
 	(s) Before blasting, the continuity of the blasting circuits shall be tested with a permissible blaster’s galvanometer specifically designed for this purpose;
 	(t) No instantaneous detonator shall be connected in a circuit containing short-period delay detonators. The first charge in a sequence shall be initiated by a short period delay detonator having a nominal delay period of not less than twenty-five (25) milliseconds;
 	(u) All short period delay detonators shall be wired in series;
 	(v) Each primer shall be made with care to insure that the detonator is inserted properly and does not protrude from the wrapping and that the leg wires are secured to the cartridge in a manner so that the detonator will not become dislodged in handling and charging;
 	(w) In making a primer, a powder punch of nonsparking material shall be used. The hole in the cartridge shall be at least one-half (1/2) inch deeper than the detonator used. Rolling the end of a cartridge to receive a detonator is prohibited;
 	(x) The primer shall be placed in the borehole first pointing outward and the rest of the charge shall be pushed in a continuous train to the back of the borehole to prevent cuttings from getting between the cartridges; and
 	(y) Suitable clean-up of loose coal and coal dust with adequate rock-dusting or wetting down at the face of each working place shall be completed prior to charging shot holes.
(11) Blasting cables shall be:
 	(a) Well insulated and as long as may be necessary to permit the shotfirer to get in a safe place around a corner;
 	(b) Short-circuited at the battery end until ready to attach to the blasting unit;
 	(c) Staggered as to length or the ends kept well separated when attached to the detonator leg wires; and
 	(d) Kept clear of power wires and all other possible sources of active or stray electric current.
(12) Where misfires occur with electric detonators, a waiting period of at least five (5) minutes shall elapse before anyone returns to the shot. After the failure, the blasting cable shall be disconnected from the source of power and the battery ends short-circuited before electric connections are examined.
(13) Explosives shall be removed by firing a separate charge at least two (2) feet away from, and parallel to, the misfired charge or by washing the stemming and the charge from the borehole with water, or by inserting and firing a new primer after the stemming has been washed out.
(14) A very careful search of the working place and, if necessary, of the blasted material after it reaches the surface shall be made after blasting a misfired hole, to recover any undetonated explosive.
(15) The handling of a misfired shot shall be under the direct supervision of the mine foreman or a competent person designated by him.
History
History. 
Enact. Acts 1972, ch. 303, § 22; 1976, ch. 174, § 15; 1976 (Ex. Sess.), ch. 8, § 25; 1980, ch. 204, § 1, effective July 15, 1980; 1982, ch. 370, § 5, effective July 15, 1982; 1996, ch. 308, § 37, effective April 9, 1996; 2002, ch. 355, § 17, effective July 15, 2002.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.250.  Magazines for explosives — Location of. [Repealed.]
Annotations
Compiler’s Notes.
 This section (2739-31: amend. Acts 1942, ch. 138, §§ 1,2) was repealed by Acts 1972, ch. 303, § 53.

352.251.  Magazines for storage of explosives — Requirements for construction and operation.
Text
(1) Separate surface magazines shall be provided for the storage of explosives and detonators.
(2) Surface magazines for storing and distributing explosives in amounts exceeding one hundred twenty-five (125) pounds shall be:
 	(a) Reasonably bulletproof and constructed of incombustible material or covered with fire-resistive material. The roofs of magazines so located that it is impossible to fire bullets directly through the roof from the ground need not be bulletproof, but where it is possible to fire bullets directly through them, roofs shall be made bullet-resistant by material construction, or by ceiling that forms a tray containing not less than a four (4) inch thickness of sand, or by other methods;
 	(b) Provided with doors constructed of three-eights (3/8) inch steel plate lined with a two (2) inch thickness of wood, or the equivalent;
 	(c) Provided with dry floors made of wood or other nonsparking material and have no metal exposed inside the magazine;
 	(d) Provided with suitable warning signs so located that a bullet passing directly through the face of a sign will not strike the magazine;
 	(e) Provided with properly screened ventilators;
 	(f) Equipped with no openings except for entrance and ventilation;
 	(g) Kept locked securely when unattended.
(3) Surface magazines for storing detonators shall be in accordance with other provisions for storing explosives.
(4) The location of magazines shall be not less than two hundred (200) feet from any mine opening, occupied building, or public road. Where compliance with this provision is not practicable, the magazine shall be effectively barricaded. Where practicable, as determined by the mine inspector, future explosives magazines shall be placed in open pits, ravines or other recessed areas.
(5) The supply kept in distribution magazines shall be limited to approximately one (1) day’s requirements, and such supplies of explosives and detonators may be distributed from the same magazine, if separated by at least a four (4) inch substantially fastened hardwood partition or the equivalent.
(6) The area surrounding magazines for not less than twenty-five (25) feet in all directions shall be kept free of rubbish, dry grass, or other materials of a combustible nature.
(7) Only permissible lights, worn or carried, shall be used inside magazines.
(8) Only nonmetallic tools shall be used for opening wooden containers. Extraneous materials shall not be stored in an explosives or detonator magazine.
(9) Smoking, carrying smokers’ articles, or open flame shall be prohibited in or near any magazine.
History
History. 
Enact. Acts 1972, ch. 303, § 23.

352.260.  Shotfirers — Solid blasting.
Text
(1) Any operator of a mine shall designate only certified persons as shotfirers to prepare the cartridge and set off and discharge the shots.
(2) Shotfirers shall at all times be under the direction of a certified mine foreman.
(3) The following conditions apply when shooting coal from the solid:
 	(a) All licensees engaged in shooting coal from the solid shall submit an application for a permit to the commissioner on a form prescribed by the department.
 	(b) Before said permit is issued by the commissioner he shall have an investigation conducted of the mine to determine the adequacy of the proposed solid blasting plan in complying with KRS Chapter 351 and this chapter and administrative regulations applicable to blasting coal in an underground mine.
 	(c) The mine inspector shall have the authority to stop production at the mine by the issuance of a closure order to any operator who fails to obtain a permit when shooting coal from the solid.
(4) When using the method of solid blasting, no more than one (1) face shall be charged or detonated simultaneously.
(5) When shooting coal from the solid, not more than two (2) adjacent openers or cut holes shall be primed with detonators having the same delay period. The nominal delay intervals between the succeeding rows of horizons shall not be less than fifty (50) milliseconds nor more than one hundred (100) milliseconds.
History
History. 
2739-1, 2739-39, 2739-40: amend. Acts 1952, ch. 162, § 29; 1972, ch. 303, § 24; 1980, ch. 212, § 1, effective July 15, 1980; 1982, ch. 370, § 6, effective July 15, 1982; 2000, ch. 104, § 20, effective July 14, 2000.

352.270.  Storage of oils or similar flammable material.
Text
Buildings used for the storage of oils or similar flammable material shall not be located within one hundred (100) feet of any hoisting or escape shaft or mine opening. Oil, grease or similar flammable material shall not be stored within one hundred (100) feet of any hoisting or escape shaft or mine opening. Oil and grease used in mines shall be taken into the mine from day to day with one (1) day’s supply being the maximum. Oil and grease stored underground shall be kept in closed containers.
History
History. 
2739-53: amend. Acts 1972, ch. 303, § 25; 1976 (Ex. Sess.), ch. 8, § 26.

352.280.  Examination of mine by properly certified person — Duties — Frequency of examinations.
Text
(1) In all mines the licensee, mine manager, or superintendent shall employ one (1) or more properly certified persons.
(2) A properly certified person shall examine carefully, within three (3) hours before each shift enters the mine:
 	(a) Every working place;
 	(b) All places adjacent to live workings;
 	(c) Every roadway where persons are required to work or travel;
 	(d) All abandoned panels on the intake;
 	(e) Every set of seals on the intake; and
 	(f) All roof falls near active workings on the intake and on the working sections.
(3) Before proceeding with the examination he shall see that the air current is traveling its proper course.
(4) A properly certified person shall use approved gas detection devices in the performance of the required examination and shall examine the entrances to all worked-out and abandoned portions adjacent to the intake roadways and working places under his charge where explosive gas is likely to accumulate.
(5) After examination, the properly certified person shall leave at or as close as possible to the face of every place examined the date and time of the examination and his initials as evidence that he has performed his duty.
(6) If an explosive mixture of gas is discovered, the properly certified person shall place a danger signal across the entrance to every place where explosive gas is discovered or where immediate danger is found to exist from any other cause. The signal shall be sufficient warning to ensure that persons do not enter the area.
(7) When the mine is idle and workmen are required to go into the mine, the section, portion, or part of the mine entered must be inspected by a properly certified person within three (3) hours before the workmen enter.
(8) Each week, a properly certified person designated by the mine foreman shall examine each set of seals on the return, all designated intake and return entries, and all escapeways.
History
History. 
2739-38: amend. Acts 1946, ch. 120, § 8; 1952, ch. 162, § 30; 1972, ch. 303, § 26; 1976, ch. 174, § 16; 1976 (Ex. Sess.), ch. 8, § 27; 1996, ch. 308, § 38, effective April 9, 1996; 2002, ch. 355, § 18, effective July 15, 2002; 2006, ch. 185, § 20, effective July 12, 2006.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
NOTES TO DECISIONS
1.Applicability.
 Nothing in Ky. Rev. Stat. Ann. §§ 352.040, 352.280, and 352.330 tasked the mine operator with tending to the safety of non-mining craftsmen and technicians and protecting them from the hazards of their own non-mining occupations. McCarty v. Covol Fuels No. 2, LLC, 476 S.W.3d 224, 2015 Ky. LEXIS 1941 (Ky. 2015).

352.290.  Record book to be kept by fire boss — Report of danger — Accessibility of records to mine inspector and miner.
Text
A suitable record book shall be kept at the mine office of every mine wherein fire bosses are employed, and immediately after the examination of the mine or any portion thereof, by a fire boss, he shall enter and sign a record of the examination in the book with ink. The record shall clearly show the time taken in making the examination, the nature and location of any danger discovered in the mine, and what has been done to correct dangerous conditions. If any danger is discovered, the fire boss shall immediately report its location to the mine foreman, or in his absence to the assistant mine foreman in charge, who shall take immediate action to remove the danger. When a station is located inside a mine the fire boss shall enter and sign a report both in the record book kept there and in a record book in the mine office on the surface. The record books of the licensee shall at all times during working hours be accessible to the mine inspector and the miner or his representative.
History
History. 
2739-38: amend. Acts 1946, ch. 120, § 9; 1972, ch. 303, § 27; 1976, ch. 174, § 17; 1996, ch. 308, § 39, effective April 9, 1996; 2000, ch. 104, § 21, effective July 14, 2000.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.300.  Stations for fire bosses — Persons not to pass or remove danger signals.
Text
(1) The mine foreman and the fire boss shall, at or near the main entrance to the mine, provide a permanent station with a proper danger signal, designated by suitable letters and colors placed thereon, and, if the working portions are one (1) mile or more from the entrance to the mine or from the bottom of the shaft or slope, a station of suitable dimensions for the use of the fire boss may be erected by the mine foreman in a location approved by the inspector.
(2) No person, except the mine foreman, and in case of necessity other persons as are designated by him, and under his direct supervision for the purpose of correcting the dangerous condition, shall pass a danger signal until the dangerous condition has been corrected. No person shall enter a mine until the mine has been examined by a fire boss and the mine or the portions of it beyond the fire boss station reported by him to be safe.
(3) The fire boss shall not allow any other person to enter or remain in any portion of the mine through which a dangerous accumulation of gas is being passed into the ventilating current from any portion of the mine. He shall report to the mine foreman at once any violations of KRS 352.280 to 352.310.
(4) No person except a mine foreman, assistant mine foreman, fire boss or person designated by the mine foreman under subsection (2) of this section, shall pass or remove any danger signal before the mine has been examined and reported to be safe.
(5) No person shall pass or remove any danger signal without permission from the mine foreman, the assistant mine foreman, or the fire boss.
(6) If any mine foreman has knowledge of a violation of subsection (4) or (5) of this section, he shall immediately notify the licensee or superintendent who shall notify the mine inspector, in writing. The mine inspector shall then immediately institute proceedings against the offender.
History
History. 
2739-38: amend. Acts 1972, ch. 303, § 28; 1996, ch. 308, § 40, effective April 9, 1996.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.310.  Suspension of fire boss — Revocation of certificate.
Text
Any fire boss who fails to perform his duties, or who makes a false report of the condition of any place in the portion of the mine allotted to him for examination, shall be suspended by the mine foreman, and his name shall be given to the mine inspector for prosecution. If he is found guilty by the Mine Safety Review Commission, he shall return his certificate of qualification to the department.
History
HISTORY: 
2739-38: amend. Acts 1972, ch. 303, § 29; 2000, ch. 104, § 22, effective July 14, 2000; 2017 ch. 117, § 42, effective June 29, 2017.

352.320.  Mine foreman — Assistants.
Text
(1) All commercial coal mines shall employ a certified mine foreman therein to properly carry out the plans and rules when approved by the commissioner of the department and to be responsible for compliance with the provisions of KRS Chapter 351 and this chapter.
(2) When the mine workings become so extensive that the mine foreman is unable personally to carry out the duties required of him by law, the operator, superintendent, or mine manager shall employ a sufficient number of persons holding suitable certificates of qualifications to act as assistants to the mine foreman, and under his instructions.
History
History. 
2739-1, 2739-42: amend. Acts 1952, ch. 162, § 31; 1972, ch. 303, § 30; 1978, ch. 301, § 10, effective June 17, 1978; 1996, ch. 308, § 41, effective April 9, 1996; 2000, ch. 104, § 23, effective July 14, 2000; 2006, ch. 185, § 21, effective July 12, 2006.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
NOTES TO DECISIONS
1.Duty of Foreman.
 In action by mine employee against employer for personal injury resulting from employee being struck by piece of metal flying off coal cutting machine, where sole issue presented by evidence was as to whether the machine was an unsafe appliance, it was prejudicial error for court to instruct jury as to duty of employer to employ a certificated mine foreman to visit the examine foreman to visit and examine working places daily, since mine foreman would have no duty to inspect coal cutting machine, and failure to employ foreman could not have been proximate cause of accident. Croley v. Huddleston, 301 Ky. 580, 192 S.W.2d 717, 1946 Ky. LEXIS 524 (Ky. 1946).
Research References and Practice Aids
Cross-References.
Qualification of mine foreman, KRS 351.120.

352.330.  General duties of mine foreman — Duty of licensee.
Text
The mine foreman shall exercise general supervision over the ventilating apparatus and the airways, traveling ways, working places, pumps and drainage, and shall see that as the miners advance their excavations proper breakthroughs are made as required by law to properly ventilate the mine. He shall see that employees are provided with sufficient props, cap pieces, and timbers of suitable size, which shall be delivered to the working place and shall see that the props are cut as square as practicable at both ends and as near as practicable to the proper length required or designated for the places where they are to be used. The mine foreman shall see that the water is drained as nearly as practicable out of the working places, and that the working places are kept as free from water as practicable during working hours. He shall see that every person employed to work in the mine is, before beginning to work, instructed in the particular danger incident to his work in the mine and furnished a copy of the rules of the mine. He shall immediately report all violations of the mining laws to the operator or superintendent, who shall report the violations to the mine inspector.
History
History. 
2739-42: amend. Acts 1972, ch. 303, § 31.
Annotations
NOTES TO DECISIONS
1. Purpose.
2. Duties of Operator.
 		3. — Safety Devices.
 		4. — Negligence.
 		5. — Liability.
 		6. — Contributory Negligence of Employee.
7. Evidence.
1.Purpose.
 This section is designed only to require that water be kept out of the working places for safety purposes. West Kentucky Coal Co. v. Rudd, 328 S.W.2d 156, 1959 Ky. LEXIS 98 (Ky. 1959).
 Nothing in Ky. Rev. Stat. Ann. §§ 352.040, 352.280, and 352.330 tasked the mine operator with tending to the safety of non-mining craftsmen and technicians and protecting them from the hazards of their own non-mining occupations. McCarty v. Covol Fuels No. 2, LLC, 476 S.W.3d 224, 2015 Ky. LEXIS 1941 (Ky. 2015).
2.Duties of Operator.
3.— Safety Devices.
 Headers, which are planks longer than caps to be placed between upright props to secure roof, and serving same purpose as caps, were within materials required to be supplied by mine proprietor. Big Branch Coal Co. v. Wrenchie, 160 Ky. 668, 170 S.W. 14, 1914 Ky. LEXIS 516 (Ky. 1914) (decided under prior law).
 If operator did not supply props at a place in the mine or within reasonable distance therefrom so that they could be conveniently reached by miner, miner was not required to select and mark them, but mere request of miner obliged proprietor to supply them. Peerless Coal Co. v. Copenhaver, 165 Ky. 195, 176 S.W. 1002, 1915 Ky. LEXIS 502 (Ky. 1915) (decided under prior law).
 Unsafe condition of roof where miner was working was not inferable from fact that foreman, after testing roof, sent timberman to place permanent, but not temporary, props which operator usually erected. Elk Horn Mining Corp. v. Vahoose, 179 Ky. 529, 200 S.W. 921 (Ky. 1918) (decided under prior law).
4.— Negligence.
 Unless failure to observe duties imposed by law upon mine operators had causal connection with accident to miner, actionable negligence toward minor was not shown. Horse Creek Mining Co. v. Frazier's Adm'x, 224 Ky. 211, 5 S.W.2d 1064, 1928 Ky. LEXIS 567 (Ky. 1928) (decided under prior law).
5.— Liability.
 Miner could recover for injury by fall of slate from roof if conditions were such that he could have propped had operator supplied props after miner had taken proper steps to obtain them, unless danger from lack of props was so imminent and obvious that an ordinarily prudent man would not have worked under circumstances. Low v. Clear Creek Coal Co., 140 Ky. 754, 131 S.W. 1007, 1910 Ky. LEXIS 371 (Ky. 1910). See New Bell Jellico Coal Co. v. Sowders, 154 Ky. 101, 156 S.W. 1046, 1913 Ky. LEXIS 21 (Ky. 1913); Continental Coal Corp. v. York's Adm'r, 159 Ky. 334, 167 S.W. 131, 1914 Ky. LEXIS 787 (Ky. 1914); Peerless Coal Co. v. Copenhaver, 165 Ky. 195, 176 S.W. 1002, 1915 Ky. LEXIS 502 (Ky. 1915) (decided under prior law).
 Owner or operator of mine was not relieved of liability for injury to miner by fall of draw slate from roof due to failure to supply props as required by fact that injured miner was employed by alleged independent contractor who was removing coal from part of mine at stated price a ton. Interstate Coal Co. v. Trivett, 155 Ky. 825, 160 S.W. 728, 1913 Ky. LEXIS 357 (Ky. 1913) (decided under prior law).
 Failure of mine operator to supply headers was proximate cause of injury to miner by fall of slate from roof, and miner did not assume risk and was not contributorily negligent in continuing to work under slate roof which he had tested and found sound where mine proprietor, at miner’s request, had promised to supply headers. Big Branch Coal Co. v. Wrenchie, 160 Ky. 668, 170 S.W. 14, 1914 Ky. LEXIS 516 (Ky. 1914) (decided under prior law).
6.— Contributory Negligence of Employee.
 Mine owner or operator could only escape liability for injury to miner by fall of slate from roof because of failure to supply props, if miner was contributorily negligent by continuing to work despite danger so imminent and obvious that an ordinarily prudent miner would not have worked there. Left Fork Coal Co. v. Owens' Adm'x, 155 Ky. 212, 159 S.W. 703, 1913 Ky. LEXIS 224 (Ky. 1913). See Carter Coal Co. v. Prichard's Adm'r, 166 Ky. 776, 179 S.W. 1038, 1915 Ky. LEXIS 781 (Ky. 1915) (decided under prior law).
 Experienced miner was contributorily negligent precluding recovery for injury by fall of slate if he knew that slate was dangerous, and received foreman’s promise to timber and caution to watch slate, but exposed himself to obvious and imminent danger by removing coal beneath dangerous slate. New Hughes Jellico Coal Co. v. Gray, 173 Ky. 337, 191 S.W. 78, 1917 Ky. LEXIS 455 (Ky. 1917) (decided under prior law).
 Operator was not liable for injuries to miner on ground of failure to supply props where miner’s agent had selected props needed but, upon their delivery, miner refused to use them, believing without measuring, that they were too short. Carter Coal Co. v. Reynolds, 175 Ky. 325, 194 S.W. 311, 1917 Ky. LEXIS 311 (Ky. 1917) (decided under prior law).
7.Evidence.
 Evidence that mine owner failed to supply sufficient props was competent, where petition for injury to miner by fall of rock due to failure to prop alleged that place was unsafe because of permitting loose rocks to remain in roof. Williams Coal Co. v. Cooper, 138 Ky. 287, 127 S.W. 1000, 1910 Ky. LEXIS 71 (Ky. 1910) (decided under prior law).
 In action to recover for death of miner by fall of slate from roof, allegation that operator did not prop roof or provide safe working place did not authorize evidence that operator failed to supply sufficient props and caps. Palmer's Adm'x v. Empire Coal Co., 162 Ky. 130, 172 S.W. 97, 1914 Ky. LEXIS 168 (Ky. 1914) (decided under prior law).
 Evidence that miner had asked for timber to prop roof and that they were not supplied was admissible, although accident happened at another part of mine, where there was evidence that propping at place where miner worked would have kept weight off particular section where roof fell. Rex Red Ash Coal Co. v. Barley's Adm'r, 224 Ky. 485, 6 S.W.2d 724, 1928 Ky. LEXIS 646 (Ky. 1928) (decided under prior law).
Cited:
 Carbon Mining Co. v. Ward’s Adm’x, 297 Ky. 47, 178 S.W.2d 955, 1944 Ky. LEXIS 663 (Ky. 1944).

352.340.  Examination of mine by mine foreman or assistants — Removal of dangers — Record.
Text
(1) The mine foreman or his assistants shall:
 	(a) Visit and carefully examine each working place in the mine at least every four (4) hours while the mine employees are at work;
 	(b) Examine as live workings, on regular inspections, all places in live sections that are temporarily abandoned. If the mine foreman finds any place to be in a dangerous condition, he shall not leave the place until it is made safe, or until the employees working therein are removed until the place is made safe;
 	(c) Ensure that every mine liberating explosive gas is kept free of standing gas in all working places and roadways, and that all accumulations of explosive or noxious gases in the worked-out or abandoned portions of any mine are removed as soon as possible after discovery;
 	(d) Ensure that all preshift examinations are conducted by a certified person, that examinations of conveyor belts have been conducted, and that no person who may be endangered by the presence of explosive or noxious gases be allowed to enter that portion of the mine until the gases have been removed; and
 	(e) Direct and see that all dangerous places and the entrances to worked-out and abandoned places in all mines are properly barricaded across the openings, so that no person will enter, and that danger signs are posted upon the barricade to warn persons of existing danger. The mine foreman or his or her assistants shall give prompt attention to the removal of all dangers reported to him by his assistants, the fire boss, or any person working in the mine, and if it is impracticable to remove the danger at once, the mine foreman or his or her assistants shall notify every person whose safety is menaced thereby to remain away from the portion where the dangerous condition exists.
(2) The mine foreman or his assistants, fire bosses, or other certified persons shall, at least once every week, travel and examine all air courses, escapeways, the caches of self-contained self-rescuer devices required by KRS 352.133, the caches’ contents, seals on the return, roads, and openings that give access to old workings or pillar falls, and make a record of the condition of all places where danger has been found. The record shall be made with ink pencil in the record book provided for that purpose.
(3) Examinations of conveyor belts shall be conducted by a certified foreman or a certified belt examiner. A certified belt examiner shall have a total of three (3) years of practical underground mining experience and successfully complete a certification examination administered by the Division of Mine Safety. The certification examination shall cover the topics of belt conveyor legal requirements; roof control practices; mine ventilation; mine gases and instruments; fire hazards; and inspection and reporting procedures. The belt examiner also shall demonstrate proficiency in the use of an anemometer, methane detector, and oxygen devices.
History
HISTORY: 
2739-42: amend. Acts 1972, ch. 303, § 32; 1996, ch. 308, § 42, effective April 9, 1996; 2000, ch. 104, § 24, effective July 14, 2000; 2006, ch. 71, § 1, effective July 12, 2006; 2006, ch. 185, § 22, effective July 12, 2006; 2015 ch. 87, § 34, effective June 24, 2015.
Annotations
Legislative Research Commission Note.
 
(7/14/2000). The phrase “with ink pencil” in the last sentence of subsection (2) of this statute appears to have resulted from a drafting error. In 2000 Ky. Acts ch. 104, secs. 21 and 25, the words “or indelible pencil” were deleted from the phrase “with ink or indelible pencil.” In Section 24 of that Act, however, only the words “or indelible” were deleted from the same phrase that appeared in this statute.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
NOTES TO DECISIONS
1. Application.
2. Liability of Employer.
 		3. — Contributory Negligence.
4. Inspection.
 		5. — Negligence.
6. Dangerous Condition.
 		7. — Preexisting.
1.Application.
 This section was not applicable in action for death of miner caused by fall of slate in abandoned butt-off where there was no showing that a dangerous condition of the character contemplated by this section was found to exist before the accident. Poli's Adm'r v. Cloversprint Coal Co., 305 Ky. 418, 204 S.W.2d 586, 1947 Ky. LEXIS 838 (Ky. 1947).
2.Liability of Employer.
 Where mine foreman gave employee specific, affirmative direction to proceed with his work at an unsafe place after inspecting the place and assuring the employee that it was safe, negligence of the employer was established, and he could not plead contributory negligence of employee, in failing to use necessary props, as a defense. Harlan Ridgeway Mining Co. v. Jackson, 278 Ky. 767, 129 S.W.2d 585, 1939 Ky. LEXIS 507 (Ky. 1939).
3.— Contributory Negligence.
 Mine foreman cannot recover for injuries resulting from his own negligence, it being his duty to see that the mine is safe, even though he was performing other duties at the time, and even though he was uncertified, unless showing is made that other duties required of him by the company, which was not operating under the Workers’ Compensation Law, prevented him from adequate performance of his duty as foreman. McGhee's Adm'r v. Elcomb Coal Co., 288 Ky. 540, 156 S.W.2d 868, 1941 Ky. LEXIS 149 (Ky. 1941).
4.Inspection.
 Mine foreman was not required to inspect roof each time coal was blown down, and negligence was not shown where he inquired about roof from miner working there, and where inspection did not disclose danger. Stratton v. Northeast Coal Co., 164 Ky. 299, 175 S.W. 332, 1915 Ky. LEXIS 347 (Ky. 1915) (decided under prior law).
 Employer should have seen that premises where servant was required to work were reasonably safe when employee assumed charge. Duvin Coal Co. v. Fike, 238 Ky. 376, 38 S.W.2d 201, 1931 Ky. LEXIS 244 (Ky. 1931) (decided under prior law).
5.— Negligence.
 Although it would have been competent to prove intoxicated condition of mine foreman at time he directed miner to work at certain place and promised to supply props, evidence of his intoxicated condition on many prior occasions was incompetent. Left Fork Coal Co. v. Owens' Adm'x, 155 Ky. 212, 159 S.W. 703, 1913 Ky. LEXIS 224 (Ky. 1913) (decided under prior law).
 Operator was liable for miner’s injury by fall of slate where he was loading cars and not removing support from overhanging slate, and inspector was under duty to visit rooms and mark places where props were needed, and he did not make adequate inspection, although loaders were instructed to make inspections and set props when potential danger existed. Duvin Coal Co. v. Fike, 238 Ky. 376, 38 S.W.2d 201, 1931 Ky. LEXIS 244 (Ky. 1931) (decided under prior law).
6.Dangerous Condition.
 Notwithstanding contention that roof was inspected by mine foreman who decided it was safe and did not need props, operator was liable for injury by fall of slate, especially where there was some evidence that exercise of ordinary care would have disclosed unsafe condition. Carter Coal Co. v. Prichard's Adm'r, 166 Ky. 776, 179 S.W. 1038, 1915 Ky. LEXIS 781 (Ky. 1915) (decided under prior law).
 Employee would assume that employer had used ordinary care to make working place safe and was not required to inspect it before working there; but if dangerous condition was so obvious that person of ordinary intelligence, exercising due care, would discover danger, he could not recover. Hazard Coal Co. v. Wallace, 181 Ky. 636, 205 S.W. 692, 1918 Ky. LEXIS 591 (Ky. 1918) (decided under prior law).
7.— Preexisting.
 Mine operator was not liable for injury to experienced miner by fall of slate from roof, where miner believed that slate was unsafe and sought permission to take it down but, after foreman tested roof in his presence and was unable to determine whether danger existed, continued work until fall occurred. Breckinridge & Pineville Syndicate, Ltd. v. Murphy, 38 S.W. 700, 18 Ky. L. Rptr. 915 (1897) (decided under prior law).
 It was jury question whether foreman’s assistant had put working place in reasonably safe condition, where he and driver who was killed had removed slate from that place the preceding afternoon and assistant testified he had put place in reasonably safe condition, but slate fell the next morning killing car driver. Huddleston's Adm'r v. Straight Creek Coal & Coke Co., 138 Ky. 506, 128 S.W. 589, 1910 Ky. LEXIS 99 (Ky. 1910) (decided under prior law).
Cited:
 Splint Coal Corp. v. Anderson, 109 F.2d 896, 1940 U.S. App. LEXIS 4012 (6th Cir. 1940), cert. denied, Splint Coal Corp. v. Anderson, 311 U.S. 661, 61 S. Ct. 18, 85 L. Ed. 424, 1940 U.S. LEXIS 382 (1940).

352.350.  Mine foreman to notify licensee or superintendent of dangers — Duties as to reports — Compliance with inspector’s recommendations.
Text
(1) The mine foreman shall notify, in writing, the licensee or superintendent of the mine of his inability to comply with any of the requirements of the mining laws, and the licensee or superintendent shall at once attend to the matter complained of by the mine foreman so as to enable him to comply with the mining laws.
(2) The mine foreman shall each day enter and sign plainly with ink, in a book provided for that purpose, a report of the condition of the mine. The report shall clearly state any danger that comes under his observation during the day or is reported to him by his assistants or by the fire bosses, and shall state what action was taken to correct such danger, whether or not there is a proper supply of material on hand for the safe working of the mine, and whether or not the mining laws are being complied with. The mine foreman shall each day read carefully, and countersign with ink, all reports entered in the record book of the fire bosses.
(3) The mine superintendent, mine manager, mine foreman, and assistant foreman shall be held jointly responsible for the immediate compliance with the provisions of KRS Chapter 351 and this chapter.
History
History. 
2739-42: amend. Acts 1952, ch. 162, § 32; 1976, ch. 174, § 18; 2000, ch. 104, § 25, effective July 14, 2000; 2006, ch. 185, § 23, effective July 12, 2006.

352.360.  Duty of mine foreman as to breakthroughs, measurement of air current, designation of escapeways, and installation of man doors.
Text
(1) The mine foreman shall see that breakthroughs are made as required by law, and shall see that ventilation is conducted by means of the breakthroughs and through the rooms by means of check doors or curtains placed on the entries or other suitable places, and shall not permit any room to be opened in advance of the ventilating current.
(2) At least once each week while the mine is in operation the mine foreman, or some certified person designated by the mine foreman, with an anemometer furnished by the licensee, shall measure the air current at the inlet and outlet and at or near the faces of the advanced headings, and shall keep a record of the measurements in a book approved by the commissioner for the purpose.
(3) The mine foreman shall see that signboards directing the way to outlets or escapeways are conspicuously placed throughout the mine.
(4) Hinged man doors, installed after June 16, 1976, shall be at least thirty (30) inches square or the height of the coal seam, and shall be installed on the intake and the return air course at intervals not to exceed three hundred (300) feet when the height of the coal is below forty-eight (48) inches and at intervals not to exceed five hundred (500) feet when the height of the coal is above forty-eight (48) inches.
(5) Where it is necessary to cross a conveyer belt to reach an escapeway man door, unless another safe means is provided, there shall be a stop-start switch controlling the conveyer belt. The switch shall be located in such a manner that it may be reached from each side of the belt.
History
History. 
2739-42: amend. Acts 1952, ch. 162, § 33; 1972, ch. 303, § 33; 1976, ch. 174, § 19; 1996, ch. 308, § 43, effective April 9, 1996.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.370.  Boreholes in advance of face, when required. [Repealed.]
Annotations
Compiler’s Notes.
 This section (2739-42: amend. Acts 1952, ch. 162, § 34) was repealed by Acts 1972, ch. 303, § 53.

352.371.  Boreholes in advance of working face required.
Text
Whenever any working place approaches within fifty (50) feet of abandoned areas in the mine as shown by surveys made and certified by a registered engineer, or within two hundred (200) feet of any other abandoned areas of the mine which cannot be inspected and which may contain dangerous accumulations of water or gas, or within two hundred (200) feet of any workings of an adjacent mine, a borehole or boreholes shall be drilled to a distance of at least twenty (20) feet in advance of the working face of the working place and shall be continually maintained to a distance of at least ten (10) feet in advance of the advancing working face. When there is more than one (1) borehole, they shall be drilled sufficiently close to each other to insure that the advancing working face will not accidentally hole through into abandoned areas or adjacent mines. Boreholes shall also be drilled not more than eight (8) feet apart in the rib of the working place to a distance of at least twenty (20) feet and at an angle of forty-five (45) degrees before additional cuts are taken. Rib holes shall be drilled in one (1) or both ribs of the working place as may be necessary for adequate protection of miners in such place. Alternative plans which afford equal or greater protection may be approved by the commissioner or his authorized representative.
History
History. 
Enact. Acts 1972, ch. 303, § 34; 1996, ch. 308, § 44, effective April 9, 1996; 2002, ch. 355, § 19, effective July 15, 2002.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.380.  Death or resignation of mine foreman.
Text
In case of the death or resignation of a mine foreman, the superintendent shall select a competent certified man, if one (1) is available, and if not, he may temporarily select any other competent man who, if approved by the mine inspector and the commissioner, may serve until the next examination. He shall, while acting as mine foreman, have the same duties and be liable to the same penalties.
History
History. 
2739-42: amend. Acts 1972, ch. 303, § 35.

352.390.  Revocation of certificates — Procedure.
Text
The Mine Safety Review Commission shall revoke, suspend, or probate certificates if it is established in the judgment of the commission that the holder has become unworthy to hold the certificate by reason of violation of law, intemperate habits, failure to maintain drug- and alcohol-free condition of certification, incapacity, abuse of authority, failure to comply with the mining laws of the Commonwealth of Kentucky, or for other just cause. The same procedure provided in subsections (11) and (12) of KRS 351.102 shall apply to the certificate holder.
History
History. 
2739-42: amend. Acts 1972, ch. 303, § 36; 1976, ch. 174, § 20; 1976 (Ex. Sess.), ch. 8, § 12; 1978, ch. 301, § 11, effective June 17, 1978; 1996, ch. 318, § 335, effective July 15, 1996; 2001, ch. 149, § 12, effective March 20, 2001; 2006, ch. 241, § 22, effective July 12, 2006.
Annotations
Legislative Research Commission Note.
 
(3/19/93) Although the phrase “ . . . . .  wilful failure to comply with instructions of the mine inspector to obey the mining laws,  . . . . . ” that appeared in the first sentence of this statute prior to the 1976 Regular Session of the General Assembly was changed by action at that session to read “ . . . . .  failure to comply with the mining laws of the Commonwealth of Kentucky  . . . . . ”, see 1976 Ky. Acts ch. 174, sec. 20, the text of the statute amended at 1976 (Extra. Sess.) Ky. Acts ch. 8, sec. 12, and later at 1978 Ky. Acts ch. 301, sec. 11, failed to incorporate this change. After first correctly printing the text as amended at the 1976 Regular Session, both publishers of the official editions unintentionally returned to part or all of the pre-1976 text by relying on the erroneous unamended text shown in the two later amendments to the statute. The publishers have been directed to alter the text of the first sentence of this statute in order to restore the relevant legislative action from the 1976 Regular Session that was inadvertently omitted in subsequent reprintings of this statute. SeeKRS 446.270 & 446.280, enacted 1982 Ky. Acts ch. 2, secs. 3 & 4 (effect of failure to underline new language and failure to indicate deleted material by brackets and strike through in amended statutes); see also Corson v. Thomson, 116 N.H. 344, 358 A.2d 866 (1976).

352.400.  Mine rules.
Text
(1) The licensee of any mine may adopt special rules consistent with KRS Chapter 351 and this chapter for the government and operation of his mine, and covering all the work pertaining thereto in and out of the mine. Before the rules are put into effect they shall be approved in writing by the commissioner.
(2) The mine rules shall be printed in a form prescribed by the commissioner.
(3) The licensee shall furnish each employee a copy of the mine rules, and each employee shall sign a statement indicating his receipt of a copy of the rules and his agreement to comply with them.
(4) The mine rules shall be included in the subjects taught during annual retraining of the mine’s employees.
History
History. 
2739-54: amend. Acts 1976, ch. 174, § 21; 1996, ch. 308, § 45, effective April 9, 1996; 2000, ch. 104, § 26, effective July 14, 2000; 2002, ch. 355, § 20, effective July 15, 2002.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
NOTES TO DECISIONS
1. Rules.
 		2. — Approval.
 		3. — Posting.
 		4. — Habitual Violation.
1.Rules.
 Construction of rule is for court; it should be construed to effectuate purpose of its adoption, but scope should not be extended to include cases not within its language. West Kentucky Coal Co. v. Smithers, 184 Ky. 211, 211 S.W. 580, 1919 Ky. LEXIS 46 (Ky. 1919) (decided under prior law).
2.— Approval.
 Reasonable safety rules for employees adopted by operator would be effective to bar employee’s recovery for injury caused by their violation, notwithstanding rules had not been approved by inspector and operator did not employ sufficient men to make mining laws applicable. Gatliff Coal Co. v. Peace, 174 Ky. 572, 192 S.W. 651, 1917 Ky. LEXIS 222 (Ky. 1917) (decided under prior law).
3.— Posting.
 Mine rule requiring employees to inspect roof upon returning to working place after firing shot was not available as defense where there was no proof that rule had been posted as required by law. Stearns Coal & Lumber Co. v. Spradlin, 176 Ky. 405, 195 S.W. 781, 1917 Ky. LEXIS 52 (Ky. 1917) (decided under prior law).
4.— Habitual Violation.
 Acquiescence of employer in habitual violation of reasonable safety rule by employee abrogates rule. Gatliff Coal Co. v. Peace, 174 Ky. 572, 192 S.W. 651, 1917 Ky. LEXIS 222 (Ky. 1917) (decided under prior law).

352.410.  Duties of mine superintendent, mine manager, and licensee.
Text
(1) Each superintendent or mine manager shall, on behalf and at the expense of the licensee, keep on hand at or within convenient distance of the mine, not to exceed five hundred (500) feet, a sufficient quantity of all materials and supplies required to preserve the safety of employees, as ordered by the mine foreman and required by law. If the superintendent or mine manager cannot procure the necessary materials or supplies, he shall at once notify the mine foreman, who shall withdraw the men from the mine until the materials or supplies are received.
(2) The superintendent or mine manager shall, at least once each week, read and examine carefully and countersign all reports entered in the mine record book of the mine foreman.
(3) The licensee, superintendent, or mine manager shall cooperate with the mine foreman and other officials in the fulfillment of their duties under KRS Chapter 351 and this chapter, and shall direct that the mine foreman and all other employees under him comply with the law, especially when his attention is called by the mine inspector or by the commissioner to any violations of the laws.
(4) The superintendent or mine manager shall keep on hand at the mine a supply of printed rules, notices, and record books required by this chapter. The superintendent or mine manager shall see that rules, notices, and record books are delivered to the proper persons at the mine and are properly cared for, and that the rules and notices are posted in conspicuous places at or near the entrance to the mine and kept legible.
History
History. 
2739-50: amend. Acts 1972, ch. 303, § 37; 1976, ch. 174, § 22; 2000, ch. 104, § 27, effective July 14, 2000; 2002, ch. 355, § 21, effective July 15, 2002; 2006, ch. 185, § 24, effective July 12, 2006.

352.420.  Required notice to commissioner.
Text
(1) The operator, superintendent, or mine manager of each mine shall give the commissioner at least ten (10) days’ notice of the following:
 	(a) Abandonment of a mine;
 	(b) Resumption of work in a mine after an abandonment or discontinuance for a period of two (2) weeks or more; and
 	(c) Change in the operator or name of a mine.
(2) Each mine shall be inspected and approved by the department before operations are resumed after an abandonment.
History
History. 
2739-50: amend. Acts 1976, ch. 174, § 23; 1994, ch. 488, § 3, effective July 15, 1994; 1996, ch. 324, § 3, effective July 15, 1996; 2002, ch. 355, § 22, effective July 15, 2002; 2006, ch. 185, § 25, effective July 12, 2006.

352.430.  Inspection and closing of mines by department — Hearings.
Text
(1) The operator, superintendent, or mine manager of every mine shall furnish the mine inspector proper facilities for entering the mine and making examinations or obtaining information.
(2) If any inspector discovers that any mine does not conform to the provisions of KRS Chapter 351 and this chapter in respect to the safety of employees, or that by reason of any defect or practice not specifically covered by these chapters in or about the mine, the lives or health of persons employed therein are endangered, he shall immediately issue an emergency order to the licensee or superintendent. If he deems it necessary for the immediate protection from imminent danger of bodily harm of the persons employed in the mine, he shall withdraw the men who may be endangered according to the following procedures:
 	(a) If the entire mine is affected by the dangerous condition, all men shall be withdrawn and production shall be halted until all defects causing the imminently dangerous condition are corrected;
 	(b) If an imminent danger affects only a portion of the mine, the persons whose safety may be menaced thereby shall be withdrawn from the affected part of the mine and production halted in that area until the dangerous condition is corrected;
 	(c) Where production is necessary to correct the unsafe condition, it shall be permitted to that extent, using only the necessary personnel; and
 	(d) Production at the affected area of a mine from which men are withdrawn pursuant to this section may be resumed upon reinspection by a mine inspector and a finding by that inspector that the mine is no longer imminently unsafe.
(3) In all emergency hearings, a departmental attorney, the Attorney General, the Commonwealth’s attorney, or the county attorney of the judicial circuit or county in which the mine is situated shall appear for the Commonwealth and defend the action.
History
History. 
2739-25: amend. Acts 1952, ch. 162, § 35; 1972, ch. 303, § 38; 1976, ch. 62, § 122; 1976 (Ex. Sess.), ch. 14, § 280; 1978, ch. 301, § 12, effective June 17, 1978; 1996, ch. 318, § 336, effective July 15, 1996; 1998, ch. 480, § 7, effective July 15, 1998; 2000, ch. 104, § 28, effective July 14, 2000; 2006, ch. 185, § 26, effective July 12, 2006.

352.440.  Appeal by miners from inspection by mine inspector.
Text
If seventy-five percent (75%) of the employees of any mine are dissatisfied with the inspection of the mine made by a mine inspector, they may appeal in writing to the department, setting forth clearly and in detail the reasons for their dissatisfaction. The commissioner of the department shall carefully consider the appeal and promptly take action by ordering another inspection to be made by the mine inspector, either alone or in company with another mine inspector detailed by the commissioner for the purpose, if that course appears to him to be warranted by the facts set forth in the appeal, or the commissioner may take such other action as appears to him just and proper. The appeal shall be signed by the dissatisfied persons.
History
History. 
2738-3: amend. Acts 1972, ch. 303, § 39.

352.450.  Map of mine to be filed initially and annually — Additional maps.
Text
(1) The operator or superintendent of each underground mine shall annually make or cause to be made a map of the workings of the mine which is accurate and of professional quality, on a scale of not less than one hundred (100) and not more than five hundred (500) feet to the inch, showing the area mined and the forms of the excavations up to January 1, together with the location and connection of the property and mineral lease lines of all adjoining lands within one thousand (1,000) feet of the excavations and, marked on each tract, the name of each owner or lessee of adjoining lands and of mine property for which the map is being filed. Such map shall also show:
 	(a) The proposed general plan of mining for the next twelve (12) months;
 	(b) All pillared, worked-out, and abandoned areas;
 	(c) Entries and aircourses with the direction of airflow indicated by arrows;
 	(d) Dip of the coal bed;
 	(e) Escapeways;
 	(f) Major roof falls;
 	(g) Any worked-out areas within one thousand (1,000) feet of the projections proposed for the next twelve (12) months, designating whether active, abandoned, or pillared, and showing precautions to be taken if mines are projected towards old workings which cannot be examined;
 	(h) Mines above or below;
 	(i) Water pools above;
 	(j) Location of all known oil and gas wells, both producing and abandoned, within the area required to be mapped, as well as owners and well numbers when possible;
 	(k) Such map shall identify those areas of the mine which are inaccessible or cannot be entered safely and on which no information is available;
 	(l) The name and address of the mine, the mine number, seam, and seam thickness;
 	(m) The scale and orientation of the map, longitude and latitude, and corresponding USGS 7.5 minute quadrangle map;
 	(n) The property or boundary lines of the mine, indicating the twenty-five (25) foot barrier required by KRS 352.490 between projections and property lines;
 	(o) All known drill holes that penetrate the coal bed being mined;
 	(p) All shaft, slope, drift, and tunnel openings and auger and strip-mined areas of the coal bed being mined;
 	(q) The location of all surface mine ventilation fans; the location may be designated on the mine map by symbols;
 	(r) The location of railroad tracks and public highways leading to the mine, and mine buildings of a permanent nature with identifying names shown, and watersheds near openings of the mine;
 	(s) The location and description of at least two (2) permanent base line points coordinated with the underground and surface mine traverses, and the location and description of at least two (2) permanent elevation bench marks used in connection with establishing or referencing mine elevation surveys, and any other identifying permanent landmarks;
 	(t) The location and elevation of any body of water dammed in the mine or held back in any portion of the mine; provided, however, such bodies of water may be shown on overlays or tracings attached to the mine maps used to show contour lines;
 	(u) The elevations of tops and bottoms of shafts and slopes, and the floor at the entrance to drift and tunnel openings;
 	(v) The elevation of the floor at intervals of not more than two hundred (200) feet in:
 		1. At least one (1) entry of each working section, main entry, and cross entries;
 		2. The last line of open crosscuts of each working section, and main and cross entries before such sections and main and cross entries are abandoned; and
 		3. Rooms advancing toward or adjacent to property or boundary lines or adjacent mines; and
 	(w) Contour lines passing through whole number elevations of the coal bed being mined. The spacing of such lines shall not exceed ten (10) foot elevation levels, except that a broader spacing of contour lines may be approved by the commissioner or his authorized representative for steeply pitching coal beds. Contour lines may be placed on overlays or tracings attached to mine maps.
The operator, superintendent, or mine manager shall deposit a true copy of the map with his license application to the commissioner within forty-five (45) days after January 1, and another copy of the map shall be kept at the office of the mine. A copy shall also be furnished the district office of the department.
(2) After making and filing the map with the commissioner, the operator, superintendent, or mine manager thereafter is only required to file annually with the commissioner, within the time specified, such additional map and statement as is necessary to show the progress of the workings, the amount and forms of excavations, and the property lines within one thousand (1,000) feet of the excavations extended since the date of the preceding map. The commissioner shall annually, before January 1, give notice that the map is required.
(3) The commissioner may require any operator, superintendent, or mine manager to furnish a map other than those required in subsections (1) and (2) of this section or of a surface mine, and the operator or superintendent shall immediately comply with the requirement.
(4) The mine inspector shall have the authority to stop production at the mine of any operator who does not furnish within thirty (30) days of notification of specific deficiencies a map which fully complies with the requirements of this section.
History
History. 
2739-43: amend. Acts 1972, ch. 303, § 40; 1976 (Ex. Sess.), ch. 8, § 28; 2002, ch. 355, § 23, effective July 15, 2002; 2006, ch. 185, § 27, effective July 12, 2006.
Annotations
NOTES TO DECISIONS
1. In General.
2. Operator.
1.In General.
 Contract’s exculpatory clause providing that a coal company was not liable to a contractor for damage to the latter’s property due to floods in a mine was not void as against public policy, as the parties were sophisticated and had equal bargaining power and, as “operators” of the mine, were equally responsible under KRS 352.450 to prepare accurate mining projection maps. Cumberland Valley Contrs., Inc. v. Bell County Coal Corp., 238 S.W.3d 644, 2007 Ky. LEXIS 12 (Ky. 2007).
2.Operator.
 As both a contractor and a coal company either operated a mine or had overall control over it, they were “operators” as defined by KRS 352.010(z) (now (1)(aa)) and were equally responsible under KRS 352.450 to prepare accurate mining projection maps. Cumberland Valley Contrs., Inc. v. Bell County Coal Corp., 238 S.W.3d 644, 2007 Ky. LEXIS 12 (Ky. 2007).
Cited:
 Beech Creek Coal Co. v. Jones, 262 S.W.2d 174, 1953 Ky. LEXIS 1072 (Ky. 1953); Hoskins’ Adm’r v. Kentucky Ridge Coal Co., 277 S.W.2d 57, 1955 Ky. LEXIS 466 (Ky. 1955).

352.460.  Procedure when no map filed or map incorrect.
Text
(1) If the operator, superintendent, or mine manager of any mine fails to furnish to the commissioner any map required by KRS 352.450 and 352.480, the commissioner may cause a correct survey and map of the mine or extensions thereof to be made at the expense of the owner, lessee, or operator of the mine, and the cost of the map shall be recoverable from the owner, lessee, or operator in the same manner as debts are recoverable by law.
(2) If at any time the commissioner has reason to believe that any map furnished under KRS 352.450 and 352.480 is materially incorrect, so that it will not serve the purpose for which it was intended, he may have a survey and map made or corrected, and the expense of making the survey, map, or correction shall be paid by the owner, lessee, or operator of the mine, or recovered in the same manner as debts are recoverable by law; but if the map furnished by the operator or superintendent is found to be correct, the expense of the survey and drafting of the map shall be paid by the Commonwealth.
History
History. 
2739-43: amend. Acts 1972, ch. 303, § 41; 2000, ch. 104, § 29, effective July 14, 2000; 2006, ch. 185, § 28, effective July 12, 2006.

352.470.  Certification of map.
Text
(1) The correctness of each map provided for by KRS 352.450 or 352.460 shall be certified only by a professional engineer or land surveyor registered in Kentucky. KRS 322.290 requires registrants to practice only in areas of competence. The certification shall read as follows:

 “I, the undersigned, hereby certify that, to the best of my knowledge and belief, this map is correct, and that all the information required by the mining laws of this Commonwealth is set out within, and covers the period ending, Certifying Agent “Acknowledged before me, a , this day of SEAL” 
Click to view
(2) The commissioner may reject any map as incomplete if its accuracy is not so attested.
History
History. 
2739-43: amend. Acts 1952, ch. 162, § 36; 1972, ch. 303, § 42; 1992, ch. 130, § 1, effective July 14, 1992; 1992, ch. 419, § 1, effective July 14, 1992; 2000, ch. 104, § 30, effective July 14, 2000.
Annotations
Opinions of Attorney General.
 Under this section the engineers certificate must be acknowledged before a notary public or before another officer authorized to take acknowledgments. OAG 68-76.

352.480.  Duplicate maps — Survey of abandoned or closed mine.
Text
(1) The commissioner shall, upon the application therefor in written form by any person, make or cause to be made, at the expense of the applicant, a duplicate of any final or abandoned mine map on file with the department. The department also may make public or divulge any portion of a mine map submitted to the department by a licensee or operator.
(2) When any underground mine is worked out or is about to be abandoned or indefinitely closed, the licensee shall make or cause to be made a final map of the mine, to show the entire worked-out area at the time the mine was abandoned or closed. A certified copy of the final map of the mine, on a scale of not less than one hundred (100) and not more than five hundred (500) feet to the inch, shall be filed with the commissioner.
History
History. 
2739-43: amend. Acts 1972, ch. 303, § 43; 1998, ch. 480, § 8, effective July 15, 1998; 2002, ch. 355, § 24, effective July 15, 2002; 2003, ch. 87, § 2, effective June 24, 2003.

352.490.  Mine not to extend within twenty-five feet of property line — Liability for damages.
Text
(1) No owner or tenant of any land containing coal shall engage in underground mining within twenty-five (25) feet of the line dividing the mineral owned or held by him from that of another person, without the written consent of every person interested in or having title to the adjoining land in possession, reversion, or remainder, or the guardians of such of those persons as are infants. The owner or tenant must also have the approval of the commissioner.
(2) Any person who violates subsection (1) of this section is liable for damages to the persons injured who may pursue for remedies provided by law for the recovery of damages for injury to their property.
History
History. 
2739-51: amend. Acts 1952, ch. 162, § 37; 1972, ch. 303, § 44; 1996, ch. 308, § 47, effective April 9, 1996.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
NOTES TO DECISIONS
1.Constitutionality.
 This section is constitutional. Whitaker v. Green River Coal Co., 276 Ky. 43, 122 S.W.2d 1012, 1938 Ky. LEXIS 529 (Ky. 1938).
Cited:
 Kycoga Land Co. v. Kentucky River Coal Corp., 110 F.2d 894, 1940 U.S. App. LEXIS 4982 (6th Cir. 1940); Elk Horn Coal Corp. v. Anderson Coal Co., 223 F. Supp. 746, 1963 U.S. Dist. LEXIS 7975 (E.D. Ky. 1963); Wolf Creek Collieries Co. v. Davis, 441 S.W.2d 401, 1969 Ky. LEXIS 312 (Ky. 1969).
Opinions of Attorney General.
 This statute applies to auger mining operations because once the surface soil has been broken and augering platform has been established, further disturbance of the surface is unlikely and the boreholes will be a subsurface working or excavation. OAG 73-249.
Research References and Practice Aids
Kentucky Law Journal.
Lee, Working Part of Mineral Estate as Adverse Possession of the Whole, 46 Ky. L.J. 67 (1957).

352.500.  Rights of adjoining owners.
Text
(1) Each owner, tenant or occupant of land on which a mine is opened and worked, or his superintendent, shall permit any person interested in or having title to any land adjoining the mined property to have ingress and egress with surveyors and assistants to explore and survey the mine at his own expense once a month for the purpose of ascertaining whether or not KRS 352.490 has been violated.
(2) If the right granted in subsection (1) is refused, complaint may be made before the District Court of the county in which the mine is located, and the court shall issue a summons to the owner, tenant, occupant or superintendent to answer the complaint. On the return of the summons executed, and proof that the complainant has right of entry and has been refused without sufficient cause, the court shall designate an early and convenient time for the entry to be made, and issue an order commanding the sheriff of the county to attend and prevent obstructions and impediments to the entry, exploration and survey. The cost of summons and the fee of the sheriff shall be paid by the person whose refusal occasioned the complaint, unless the court dismisses the complaint, in which case the party making the complaint shall pay the cost and sheriff’s fee. Either party may appeal as in other actions.
History
History. 
2739-52: amend. Acts 1972, ch. 303, § 45; 1976 (Ex. Sess.), ch. 14, § 281.

352.510.  Mining near oil or gas wells — Hearing.
Text
(1) In any underground mine before removing any coal or other material or driving any entry or passageway within three hundred (300) feet of any surveyed natural gas or petroleum well, or before extending the workings in any mine beneath any tract of land on which these wells are also drilled, or within three hundred (300) feet of any of these wells or under any tract of land in visible possession of a well operator, the operator shall forward simultaneously to the well operator and to the Department for Natural Resources, by certified mail, return receipt requested, or by registered mail, a copy of the maps and plans required by law to be filed and kept up to date, showing on the copy of the map or plan its mine workings and projected mine workings beneath the tract of land and within three hundred (300) feet of its outer boundaries. The operator may then proceed with his mining operations in the manner indicated on the copy of the map or plan; but if the conduct of his mining operations nearer than three hundred (300) feet to any surveyed natural gas or petroleum well, whether completed or being drilled, or to any proposed well where a derrick is being constructed for drilling, or proposed well will endanger the use of drilling of the well, the well owner or operator affected may, within fifteen (15) days from the receipt of the copy of the map by him and the department, file specific objections in writing to the mining operations within less than three hundred (300) feet of the well; and if the objection is filed, the department shall notify the operator of the character of the objections and fix a time and place for an informal hearing not more than ten (10) days from the end of the fifteen (15) day period. At the hearing, the operator and the well operator, in person or by a representative, shall consider the objections and agree upon the character and extent of operations to be conducted within less than three hundred (300) feet of the well to satisfy the objections raised and meet the approval of the department. And, if no agreement can be reached, the department, after an administrative hearing conducted in accordance with KRS Chapter 13B, shall make a decision defining what coal, if any, is necessary to be left for the safe protection of the use and operation of the well. The decision shall be subject to appeal by either party as provided in KRS 351.040. The department shall keep a complete record of all the hearings.
(2) The mine operator shall, every six (6) months, while mining within three hundred (300) feet of the surveyed natural gas and petroleum well, bring up to date the maps and plans required by this section, or file new maps and plans complete to date.
(3) Prior to issuance of a waiver to mine within three hundred (300) feet of an oil or gas well, the Division of Mine Safety shall determine whether the oil or gas operator has been properly notified as required by subsection (1) of this section.
History
HISTORY: 
3766b-14: amend. Acts 1972, ch. 303, § 46; 1974, ch. 315, § 76; 1992, ch. 348, § 3, effective July 14, 1992; 1996, ch. 308, § 48, effective April 9, 1996; 1996, ch. 318, § 337, effective July 15, 1996; 2009, ch. 79, § 13, effective June 25, 2009; 2015 ch. 87, § 35, effective June 24, 2015.
Annotations
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.520.  Mine scales. [Repealed.]
Annotations
Compiler’s Notes.
 This section (2739-47; amend. Acts 1972, ch. 303, § 47) was repealed by Acts 1996, ch. 308, § 50, effective April 9, 1996.
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.530.  Check weighman. [Repealed.]
Annotations
Compiler’s Notes.
 This section (2739-48; amend. Acts 1972, ch. 303, § 48) was repealed by Acts 1996, ch. 308, § 50, effective April 9, 1996.
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.540.  Payment of miners.
Text
All persons employing persons in mining work shall, on or before the fifteenth and thirtieth days of each month pay to each employee, within fifteen (15) days of the aforesaid fifteenth or thirtieth day, respectively, in lawful money of the United States, the full amount of wages due him, unless prevented by an unavoidable casualty. If, at any time of payment, the employee is absent from his place of labor he shall be entitled to such payment at any reasonable time thereafter on demand.
History
History. 
2738r-1: amend. Acts 1972, ch. 303, § 49.
Annotations
NOTES TO DECISIONS
1. Constitutionality.
2. Advance Scrip.
3. Authorized Deductions.
4. Indictment.
1.Constitutionality.
 This section, although partaking of special legislation inhibited by Const., § 59, is valid as consistent with Const., § 244 respecting payment to wage earners in lawful money. Barker v. Stearns Coal & Lumber Co., 287 Ky. 340, 152 S.W.2d 953, 1941 Ky. LEXIS 534 (Ky. 1941).
2.Advance Scrip.
 Since wages for labor must be paid in lawful money pursuant to Const., § 244, KRS 337.030 (repealed) and this section, scrip issued by employer is deemed evidence of advancement of wages, is transferable, and must be paid in lawful money; otherwise, issuance could not be allowed. Carrs Fork Coal Co. v. Johnson Drug Co., 249 Ky. 371, 60 S.W.2d 952, 1933 Ky. LEXIS 527 (Ky. 1933).
3.Authorized Deductions.
 Check-off orders whereby union miners direct employer to deduct union dues from their pay checks do not violate this section. Braddom v. Three Point Coal Corp., 288 Ky. 734, 157 S.W.2d 349, 1941 Ky. LEXIS 200 (Ky. 1941).
4.Indictment.
 Indictment did not charge two offenses where it charged that on certain date operator failed on or before each of two specified dates to pay, within 15 days of those dates, respectively, wages due miner for labor. Commonwealth v. Reinecke Coal Min. Co., 117 Ky. 885, 79 S.W. 287, 25 Ky. L. Rptr. 2027, 1904 Ky. LEXIS 258 (Ky. 1904).
 Indictment was not defective in not alleging that unpaid miner was at his place of labor when wages were payable, or, if absent, that he demanded wages upon his return, since indictment need not negative matters mentioned in proviso to statute as available for defense. Commonwealth v. Reinecke Coal Min. Co., 117 Ky. 885, 79 S.W. 287, 25 Ky. L. Rptr. 2027, 1904 Ky. LEXIS 258 (Ky. 1904).
Research References and Practice Aids
Cross-References.
Corporations required to pay wages of employees at least semi-monthly, KRS 337.020.
Statement of deductions to be furnished employee, KRS 337.070.
Wage earners to be paid in lawful money, Const., § 244.

352.550.  Coercion of trade of miners prohibited. [Repealed]
History
History. 
2738r-2: amend. Acts 1972, ch. 303, § 50; repealed by 2017 ch. 117, § 49, effective June 29, 2017.
Annotations
Compiler’s Notes.
 This section (Recodified 1942 Ky. Acts ch. 208, § 1, effective October 1, 1942, from Ky. Stat. § 2738r-2; 1972, ch. 303, § 50) was repealed by Acts 2017, ch. 117, § 49, effective June 29, 2017.

352.560.  Definition of terms used in KRS 352.560 to 352.610. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1942, ch. 161, § 1) was repealed by Acts 1946, ch. 153, § 50.

352.570.  Ventilation of clay mines by fans or other approved methods required. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1942, ch. 161, § 2) was repealed by Acts 1946, ch. 153, § 50.

352.580.  Withdrawal of men from mine in case of failure of ventilating devices. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1942, ch. 161, § 3) was repealed by Acts 1946, ch. 153, § 50.

352.590.  Amount of ventilation — Cubic feet of air required per minute. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1942, ch. 161, § 4) was repealed by Acts 1946, ch. 153, § 50.

352.600.  Men other than repair men not to work where ventilation is insufficient. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1942, ch. 161, § 5) was repealed by Acts 1946, ch. 153, § 50.

352.610.  Protection of unused or abandoned sections of mine. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1942, ch. 161, § 6) was repealed by Acts 1946, ch. 153, § 50.

352.620.  Provisions concerning coal mining applicable to clay mines and clay mining. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1952, ch. 162, § 39) was repealed by Acts 1996, ch. 308, § 50, effective April 9, 1996.
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.630.  Telephone service or equivalent two-way communication facilities — Locations — Alarms.
Text
(1) Effective September 1, 2006, each licensed underground facility shall provide telephone service or equivalent two-way communications facilities, approved by the director or his authorized representative, between the surface of each landing of main shafts and slopes, and between the surface and each working section that is more than one hundred (100) feet from a portal. Implementation of telephone or equivalent two-way communications facilities shall be subject to the following provisions:
 	(a) Telephones or equivalent two-way communications facilities provided at each working section shall be located not more than five hundred (500) feet outby the last open crosscut and not more than eight hundred (800) feet from the farthest point of penetration of the working faces on the section;
 	(b) Primary telephone or two-way communications systems and lines shall be located in the intake air course or adjacent entry, but shall not be located in the beltway or return air courses unless approved by the director of the Division of Mine Safety in seams with coal heights twenty-six (26) inches or less; and
 	(c) The incoming communication signal on the telephone or other approved two-way communications system shall activate an audible alarm that is distinguishable from the surrounding noise level and a visual alarm that can be seen by a miner regularly employed on the working section.
(2) Effective September 1, 2006, each licensed underground facility shall have a telephone or equivalent two-way communications facility located on the surface within one thousand (1,000) feet of all main portals. The telephone or equivalent two-way communications system shall be installed in either a building or in a box-like structure designed to protect the communications equipment from damage by inclement weather. At least one (1) of these communications systems shall be at a location where a responsible person is available and authorized to respond to an emergency situation at all times when miners are working underground. The incoming communications signal on the telephone or other approved two-way communications system shall activate an audible alarm, distinguishable from the surrounding noise level and a visual alarm that can be seen by the responsible person stationed near the communications system.
(3) Effective September 1, 2006, each licensed underground facility shall have a telephone or equivalent two-way communications system located on the surface which can be used to activate the licensed facilities emergency action plan required in KRS 352.640 and to comply with reporting requirements contained in KRS 352.180. The telephone or equivalent two-way communications system shall be installed in either a building or in a box-like structure designed to protect the communications equipment from damage by inclement weather. At least one (1) of the communications systems shall be at a location where a responsible person is available and authorized to respond at all times to an emergency situation when miners are working. The incoming communications signal on the telephone or other approved two-way communications system shall activate an audible alarm, distinguishable from the surrounding noise level and a visual alarm that can be seen by the responsible person stationed near the communications facility.
History
HISTORY: 
Enact. Acts 2006, ch. 185, § 1, effective July 12, 2006; 2015 ch. 87, § 36, effective June 24, 2015.

352.640.  Emergency action plans — Components — Copies — Training — Evacuation and firefighting programs.
Text
(1) An emergency action plan shall be submitted with each application for a license to operate an underground mine. The emergency action plan shall be for use during emergencies at the licensed facility. The plan shall consist of the following components:
 	(a) A certification, submitted by the applicant, that the telephone or equivalent two-way communications system will be in place and functioning at the facility when operation begins;
 	(b) A listing of the telephone numbers of the facility personnel, state and federal regulatory agencies, and state, federal, and local emergency response agencies to be contacted in the event of a mine emergency;
 	(c) The positions and telephone numbers of the persons designated by the licensee to implement the emergency action plan during mine emergencies;
 	(d) The name of the ambulance service or first responder with which the licensee has made arrangements to provide twenty-four (24) hour emergency medical assistance for any person injured at the licensed facility;
 	(e) A copy of the licensed facility’s mine emergency evacuation and firefighting plan, if one is required; and
 	(f) A training schedule for all personnel as to their responsibilities under the emergency action plan. On site, each licensed facility shall maintain a log containing training dates, the personnel trained, and their positions and shifts.
(2) The licensee shall provide a revised copy of the plan to the regional office and the Frankfort office of the Division of Mine Safety within ten (10) days of a change in any of the information required in subsection (1) of this section becoming effective.
(3) The licensee shall be responsible for ensuring that copies of the licensed facility’s emergency action plan are submitted to the appropriate regional office and to the Frankfort office of the Division of Mine Safety. Copies of the plan also shall be kept on the premises of the licensed facility where it shall be made open to inspection by the licensee’s employees and their independent contractors and inspectors.
(4) Each licensed facility shall post in a prominent place at the mine office a copy of all emergency contact numbers. The list of emergency contact numbers shall be made available to the licensee’s employees and their independent contractors during training on the emergency action plan.
(5) Each licensed facility shall train all employees of the licensee, including their independent contractors, at the beginning of their employment with the licensed facility and on an annual basis on the emergency action plan and the persons responsible for the plan’s implementation.
(6) Each licensed facility on which an underground mine is operated shall develop and implement a mine emergency evacuation and firefighting program that instructs all miners and other personnel of the licensed facility in the proper evacuation procedures they must follow if a mine emergency occurs. The program, and any revisions thereto, must be submitted to the director or his designee. All personnel of the licensed facility, including independent contractors, shall be trained in the performance of the plan’s revisions prior to any of the revisions being implemented. The program shall include a plan to train all miners on all shifts with procedures for:
 	(a) Mine emergency evacuation for mine emergencies that present an imminent danger to miners due to fire, explosion, or gas, or water inundation;
 	(b) Evacuation of all miners not required for a mine emergency response;
 	(c) Rapid assembly and transportation of necessary miners, fire suppression equipment, and rescue apparatus to the scene of the mine emergency; and
 	(d) Operation of fire suppression equipment available in the mine.
History
HISTORY: 
Enact. Acts 2006, ch. 185, § 2, effective July 12, 2006; 2015 ch. 87, § 37, effective June 24, 2015.

352.650.  Mine maps — Posting — Escape drills — Frequency — Locations — Information.
Text
(1) A map shall be posted or readily accessible to all miners in each working section, and in each area where mechanized equipment is being installed or removed. The map shall show the designated escapeways from the working section to the locations where miners must travel to satisfy the escapeway drill specified in subsection (4) of this section.
(2) A map showing the main escapeways shall be posted at the surface location of the licensed facility where miners congregate.
(3) All maps shall be kept up-to-date. Any changes in routes of travel, locations of doors, or directions of airflow shall be shown on the maps by the end of the shift. Miners affected by the changes shall be informed of the changes before entering the underground areas of the mine. Miners on a shift underground when any change is made shall be immediately notified of the change.
(4) At least once every ninety (90) days, each miner, including those miners with working stations located between the working sections and main escapeways, shall participate in a practice escapeway drill.
(5) During the drill, miners that do not have working stations located between the working sections and the main escapeways shall travel the greater distance of the two (2) following choices:
 	(a) A path from the primary or alternate escapeway from the miner’s working section or from the area where mechanized mining equipment is being installed or removed, to the area where the split of air ventilating the working section intersects a main air course; or
 	(b) A path which is two thousand (2,000) feet outby the section loading point. 
(6) Those miners who have working stations located between the working sections and the main escapeways shall participate in the escapeway drill by traveling in the primary or alternate escapeway for a distance of two thousand (2,000) feet from their working station toward the nearest escape facility or drift opening.

(7) (a) At least once every six (6) weeks and for each shift, at least two (2) miners on each coal-producing working section who work on that section, accompanied by the section foreman, shall participate in a practice escapeway drill and shall travel the primary or alternate escapeway:
 		1. From the location specified in paragraph (a) of subsection (5) of this section to the surface;
 		2. To mechanical escape facilities; or
 		3. To an underground entrance to a shaft or slope to the surface.
 	(b) Systematic rotation of section personnel shall be used so that all miners participate in this drill.

(8) (a) At least once every six (6) weeks, at least two (2) miners on each maintenance shift and a foreman or assistant foreman shall participate in a practice escapeway drill and shall travel the primary or alternate escapeway:
 		1. From the location specified in paragraph (a) of subsection (5) of this section to the surface;
 		2. To mechanical escape facilities; or
 		3. To an underground entrance to a shaft or slope to the surface.
 	(b) Systematic rotation of maintenance personnel and working sections shall be used so that all miners participate in the drill and so that the escapeways from all sections are traveled.
(9) For all escapeway drills required by this section, an escapeway drill shall not be conducted in the same escapeway as the drill proceeding immediately thereafter.
(10) Before or during practice escapeway drills, miners shall be informed of the locations of fire doors, check curtains, changes in the routes of travel, caches of self-rescuers, and plans for diverting smoke from escapeways.
History
History. 
Enact. Acts 2006, ch. 185, § 3, effective July 12, 2006.

352.660.  Prohibition of termination or disciplining of miners for reporting unsafe mines or violations.
Text
No licensee, operator, mine superintendent, mine manager, or other supervisory personnel shall terminate or otherwise discipline a miner for reporting or documenting to or cooperating with regulatory agencies in their investigation of unsafe mining practices or conditions or violations of provisions of KRS Chapter 351 or 352.
History
History. 
Enact. Acts 2006, ch. 185, § 5, effective July 12, 2006.

352.990.  Penalties. [Repealed.]
Annotations
Compiler’s Notes.
 This section (2738r-3, 2739-49, 3766b-18; amend. Acts 1942, ch. 161, § 7; 1954, ch. 227, § 3; 1972, ch. 303, §§ 51, 52; 1976, ch. 174, § 24; 1982, ch. 370, § 7, effective July 15, 1982) was repealed by Acts 1996, ch. 308, § 50, effective April 9, 1996.
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.

352.9901.  Moratorium ending April 8, 1996, on levying of mandatory fines and penalties pursuant to KRS 352.990 — Exception. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1994, ch. 297, § 2, effective April 8, 1994) was repealed by Acts 1996, ch. 308, § 50, effective April 9, 1996.
Legislative Research Commission Note.
 
(4/9/96). The action taken with respect to this statute by 1996 Ky. Acts ch. 308 was to have become effective April 8, 1996, under Section 51 of that Act. The Act, however, did not become effective until April 9, 1996, when the Governor’s signed copy of the Act was filed with the Secretary of State.
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 Penalties 
353.010.  Definitions for chapter.
Text
As used in this chapter, unless the context requires otherwise:
 	(1) “Active mining area” means the area within two hundred (200) feet surrounding current mine works under development, inclusive of the area of five (5) year projections, as indicated on the annually filed mine license map.
 	(2) “Barrel” or “barrel of oil” means forty-two (42) standard United States liquid measure gallons of two hundred thirty-one (231) cubic inches per gallon, computed at a temperature of sixty (60) degrees Fahrenheit.
 	(3) “Casing” means a string or strings of pipe commonly placed in wells drilled for natural gas and petroleum.
 	(4) “Cement” means hydraulic cement properly mixed with water only.
 	(5) “Coal operator” means any person who proposes to or does operate a coal mine.
 	(6) “Cubic feet of gas” means the volume of gas contained in one (1) cubic foot of space at a standard pressure base of fourteen and seventy-three hundredths (14.73) pounds per square inch and a temperature base of sixty (60) degrees Fahrenheit.
 	(7) “Department” means the Department for Natural Resources.
 	(8) “Directional survey” means a survey performed while drilling using continuous measuring technology, a survey made through drilling tools, or other surveys at such intervals to accurately determine the location of the deviated wellbore.
 	(9) “Gas” means natural gas.
 	(10) “Gas well” means any well which:
 		(a) Produces natural gas not associated or blended with crude petroleum oil any time during production; or
 		(b) Produces more than ten thousand (10,000) cubic feet of natural gas to each barrel of crude petroleum oil from the same producing horizon.
 	(11) “Inclination survey” means a survey performed to measure deviation from the true vertical, irrespective of direction, expressed in degrees.
 	(12) “NAD 83” means the North American Datum, 1983 version, using feet units.
 	(13) “Oil” means petroleum.
 	(14) “Oil well” means any well which produces one (1) barrel or more of oil to each ten thousand (10,000) cubic feet of natural gas.
 	(15) “Plat” means a map, drawing, or print showing the location of a well.
 	(16) “Single Zone Projection” means the Kentucky Single Zone State Plane Coordinate System of 1983, based on Lambert Conformal Conic map projection with double standard parallels on the North American Datum, 1983 version, as established in 10 KAR 5:010.
 	(17) “True vertical” means the orientation of the well at ninety degrees (90) from the horizontal plane at the surface elevation.
 	(18) “Unit” means any tract or tracts which the department has determined is underlaid by a pool or pools of oil and associated gas, and is not a “drilling unit” as defined in KRS 353.510(19).
 	(19) “Well” means a borehole drilled or proposed to be drilled for the purpose of producing natural gas or petroleum, or one through which natural gas or petroleum is being produced.
 	(20) “Well operator” means any person who proposes to or does locate, drill, operate, or abandon any well.
 	(21) “Workable bed” means:
 		(a) A coal bed actually being operated commercially;
 		(b) A coal bed that the department decides can be operated commercially and the operation of which can reasonably be expected to commence within not more than ten (10) years; or
 		(c) Any coal bed that, from outcrop indication or other definite evidence, proves to the satisfaction of the department to be workable and, when operated, will require protection if wells are drilled through it.
History
History. 
3766b-5; 1994, ch. 431, § 1, effective July 15, 1994; 2005, ch. 123, § 63, effective June 20, 2005; 2009, ch. 79, § 14, effective June 25, 2009.
Annotations
NOTES TO DECISIONS
Cited:
 Nisbet v. Van Tuyl, 241 F.2d 874, 1957 U.S. App. LEXIS 4847 (6th Cir. 1957).
Opinions of Attorney General.
 Operators of pre-1960 wells are not exempt from all provisions of the Oil and Gas Conservation Act, but in fact are required to plug their wells under KRS 353.180 and exercise other responsibilities relative to their wells despite the fact that the wells were drilled prior to the effective date of the Act. The successor must post bond under KRS 353.590, even if the well in question was “grandfathered” or otherwise protected from compliance with permitting or spacing requirements relating to production which would be unlawful in a well drilled after 1960. OAG 95-9.
Research References and Practice Aids
Cross-References.
Condemnation for oil or gas pipelines and related facilities, KRS 278.502.
Lease of oil or minerals for more than five years to be recorded, KRS 382.080.
Pipelines, regulation of, KRS 278.470 to 278.490.
Possession of surface, effect of on mineral rights, KRS 381.430.

353.020.  Oil and gas lease or contract, when lessor may avoid.
Text
If a lease or contract of lands for oil and gas purposes provides in substance that actual drilling or development may be postponed by the payment or tender of the rental on or before a certain day, and the rental is not so paid or tendered, the lessor or landowner may avoid the lease or contract unless before executing a new lease or contract he has accepted payment of the rental.
History
History. 
3766b-4.
Annotations
NOTES TO DECISIONS
1. Constitutionality.
2. Purpose.
3. Application.
4. Voidable Lease.
 		5. — Waiver of Right to Void.
 		6. — Estoppel.
 		7. — Subsequent Lessee.
8. Rental or Drilling.
9. Equipment Removal.
1.Constitutionality.
 This section was not special legislation in violation of Ky. Const., § 59(29), since it applied to all persons and contracts of class described, and selection of particular contracts named was legitimate classification. Roberts v. Atlantic Oil Producing Co., 295 F. 16, 1924 U.S. App. LEXIS 3144 (6th Cir. Ky.), cert. denied, 265 U.S. 582, 44 S. Ct. 465, 68 L. Ed. 1190, 1924 U.S. LEXIS 3185 (U.S. 1924).
2.Purpose.
 This section was enacted for the benefit of lessors and gives lessor the option to declare a forfeiture upon failure of the lessee to pay the stipulated rent; it does not permit the lessee to work for forfeiture for his own benefit by failing to pay the rent. James v. Deskins, 278 Ky. 580, 129 S.W.2d 129, 1939 Ky. LEXIS 468 (Ky. 1939).
 This section is for the relief of the lessor. Lykins v. Oaks, 286 Ky. 332, 150 S.W.2d 231, 1941 Ky. LEXIS 226 (Ky. 1941).
3.Application.
 This was the Legislature’s intention that this section should relate to any oil and gas lease which provided in substance that drilling might be postponed by the payment of rental. Walter v. Ashland Oil & Refining Co., 300 Ky. 43, 187 S.W.2d 425, 1945 Ky. LEXIS 765 (Ky. 1945).
 This section applies both to “unless” leases and “or” leases. It was enacted to supersede the decision in Monarch Oil, Gas & Coal Co. v. Richardson, 124 Ky. 602, 99 S.W. 668, 1907 Ky. LEXIS 217 (1907), in which it was held that lessor could forfeit lease for failure of lessee to drill well notwithstanding specific provision of lease for delay rentals. Walter v. Ashland Oil & Refining Co., 300 Ky. 43, 187 S.W.2d 425, 1945 Ky. LEXIS 765 (Ky. 1945).
 This section applies to “unless” leases as well as “or” leases. Walter v. Ashland Oil & Refining Co., 300 Ky. 43, 187 S.W.2d 425, 1945 Ky. LEXIS 765 (Ky. 1945).
 This section does not apply in those instances in which the lessee defaults in the payment of rental. Walter v. Ashland Oil & Refining Co., 300 Ky. 43, 187 S.W.2d 425, 1945 Ky. LEXIS 765 (Ky. 1945).
4.Voidable Lease.
 Notwithstanding a specific provision for forfeiture of an oil and gas lease, whether the lease is an “or” lease or an “unless” lease, the lease will be held voidable rather than void so that acceptance of past-due rentals, or consent to drilling after the specified date, will constitute waiver or estoppel. Walter v. Ashland Oil & Refining Co., 300 Ky. 43, 187 S.W.2d 425, 1945 Ky. LEXIS 765 (Ky. 1945).
5.— Waiver of Right to Void.
 Where lessor, under an “unless” oil and gas lease, accepted payment of deferred rentals provided for in lease, he thereby waived the right to declare the lease void for failure of lessee to commence drilling of well within one-year period specified in lease, notwithstanding that lease contained a special clause, in addition to provision for forfeiture for failure to drill well unless deferred rental was paid, stating that if well was not commenced within 60 days “this lease shall terminate as to both parties.” The statute of frauds did not preclude such waiver. Walter v. Ashland Oil & Refining Co., 300 Ky. 43, 187 S.W.2d 425, 1945 Ky. LEXIS 765 (Ky. 1945).
6.— Estoppel.
 Where lessee offered to surrender lease before rentals were to begin and lessor requested lessee to hold lease for the purpose of selling it for him, lessor was estopped to enforce lease. James v. Deskins, 278 Ky. 580, 129 S.W.2d 129, 1939 Ky. LEXIS 468 (Ky. 1939).
7.— Subsequent Lessee.
 Where oil and gas lease containing provision for delay rentals had been recorded, subsequent lessee who did not inquire as to whether the rentals had been accepted by the lessor could not claim to be a bona fide purchaser without notice. Walter v. Ashland Oil & Refining Co., 300 Ky. 43, 187 S.W.2d 425, 1945 Ky. LEXIS 765 (Ky. 1945).
8.Rental or Drilling.
 Under lease requiring lessee to commence operations within one year from execution or else to pay lessor stated sum a year until operations were commenced, rent was due annually at end of each year starting with second year. Dix River Barytes Co. v. Pence, 123 S.W. 263 (Ky. 1909) (decided under prior law).
 Lease providing that lessee should start well within year or pay rental at specified sum for each additional 12 months that completion is delayed does not permit lessee to refuse payment of delay rental until end of term, for that would remove incentive to prompt development. Kelley v. Hardwick, 228 Ky. 349, 14 S.W.2d 1098, 1929 Ky. LEXIS 545 (Ky. 1929).
 Lessor of oil and gas premises could not enforce development by lessee while agreed delay rentals were paid, especially where lease stipulated for delay rentals during period of nondevelopment. Warfield Natural Gas Co. v. Endicott, 266 Ky. 735, 99 S.W.2d 822, 1936 Ky. LEXIS 742 (Ky. 1936).
 Under an “unless” type of oil and gas lease, the lessee may not be held liable for rentals if well is not commenced within specified period, but under an “or” type of lease, he may be so held. Ford v. Kentucky West Virginia Gas Co., 299 Ky. 455, 185 S.W.2d 953, 1945 Ky. LEXIS 448 (Ky. 1945).
 If a lease provides in substance that the lessee may drill or pay rental and that so long as he pays rental the lease shall not forfeit, the courts must not construe the lease as giving the lessor the right to refuse rental and declare the lease terminated. Walter v. Ashland Oil & Refining Co., 300 Ky. 43, 187 S.W.2d 425, 1945 Ky. LEXIS 765 (Ky. 1945).
9.Equipment Removal.
 It is the implied obligation of an oil and gas lessee to develop property in good faith and with reasonable diligence, and he must remove the fixtures and machinery from the lands during the term of the lease or within a reasonable time thereafter or the fixtures and machinery will be forfeited to the lessor. Wilson v. Wilson, 280 Ky. 461, 133 S.W.2d 722, 1939 Ky. LEXIS 152 (Ky. 1939).
Cited:
 Oliver v. Louisville Gas & Electric Co., 732 S.W.2d 509, 1987 Ky. App. LEXIS 493 (Ky. Ct. App. 1987); May v. Johnson Family Coal Co., — S.W.3d —, 2010 Ky. App. LEXIS 48 (Ky. Ct. App. 2010).

353.030.  Nonproductive well, when lease or contract satisfied by.
Text
The drilling of one (1) nonproductive well constitutes compliance, for a period of twelve (12) months after its completion, with any lease or contract requirement that a well be drilled within a certain period. At the expiration of such twelve (12) months’ period another well shall be commenced or else rentals shall be renewed according to the terms of the lease or contract, and if the lessee fails to commence a well or pay the rentals the lessor may avoid the lease or contract.
History
History. 
3766b-4b.
Annotations
Legislative Research Commission Note.
 
This section has been worded to comply with Lykins v. Oaks, 286 Ky. 332, 150 S.W.2d 231 (1941).
NOTES TO DECISIONS
1. Compliance.
 		2. — Determination.
 		3. — Failure.
4. Lapsed Lease.
1.Compliance.
 Generally, the obligation to drill a well is met where the lessee within the stipulated time makes substantial preparation for drilling, such as placing derrick timbers, establishing machinery and equipment at the site, and for proceeding with the drilling, even though the actual drilling begins after the stipulated date has passed. Durbin v. Osborne, 292 Ky. 464, 166 S.W.2d 841, 1942 Ky. LEXIS 94 (Ky. 1942).
 Where lease provided that “lessees agree to drill a well within 40 days from this date,” the beginning of drilling work to deepen and reclaim an old abandoned well constituted compliance. Durbin v. Osborne, 292 Ky. 464, 166 S.W.2d 841, 1942 Ky. LEXIS 94 (Ky. 1942).
2.— Determination.
 The element of good faith is an important consideration in determining when drilling or other developments shall be deemed to have begun. Durbin v. Osborne, 292 Ky. 464, 166 S.W.2d 841, 1942 Ky. LEXIS 94 (Ky. 1942).
3.— Failure.
 Oil and gas lease expired when 12 months elapsed after drilling of nonproductive well without additional payment of rental or commencing new well. Lykins v. Oaks, 286 Ky. 332, 150 S.W.2d 231, 1941 Ky. LEXIS 226 (Ky. 1941).
4.Lapsed Lease.
 Assignees of lapsed oil and gas lease hold no better position than their assignor. Lykins v. Oaks, 286 Ky. 332, 150 S.W.2d 231, 1941 Ky. LEXIS 226 (Ky. 1941).
 Lapsed oil and gas lease is null and void and cannot be revived by ratification. Lykins v. Oaks, 286 Ky. 332, 150 S.W.2d 231, 1941 Ky. LEXIS 226 (Ky. 1941).
Opinions of Attorney General.
 The terms of this section extend the life of a lease for one year by the drilling of a dry hole when there is no provision for the payment of rentals. OAG 60-724.

353.040.  When offset wells to be drilled.
Text
When oil or gas is discovered in paying quantities on property adjoining a leasehold and the oil or gas from the adjoining property is being taken out of the ground and marketed from one or more wells located on such adjoining property within two hundred (200) feet of the boundary line of the leasehold, and the lessor gives the lessee written notice that oil or gas from such well or wells is being marketed, the lessee shall, within three (3) months after receipt of the notice, begin to drill an offset well to each such well, except that the offset wells need not be less than five hundred (500) feet from each other. If the lessee fails to commence and complete the offset wells with diligence, the lease shall automatically expire and be void. This section does not apply to a lease that is being operated or on which a well is being drilled.
History
History. 
3766b-4c.
Annotations
NOTES TO DECISIONS
1. Application.
2. Notice.
 		3. — Waiver.
4. Notice and Demand of Drainage.
5. Rental or Drilling.
1.Application.
 The last clause of this section is a limitation upon the whole section, and the section is inapplicable to leases which are being operated or on which wells are being drilled when the proceeding is begun by giving the statutory notice. Lawrence Oil Corp. v. Metcalfe, 241 Ky. 353, 43 S.W.2d 986, 1931 Ky. LEXIS 66 (Ky. 1931).
2.Notice.
 Notice must be unequivocal so as to advise lessee what is demanded of him and should be addressed to existing situation and, where lessee, on receiving notice, acted in good faith and drilled additional wells, a new situation was created requiring a new demand for development of precise portion of land that remained undeveloped. Lawrence Oil Corp. v. Metcalfe, 241 Ky. 353, 43 S.W.2d 986, 1931 Ky. LEXIS 66 (Ky. 1931).
 Where lease for specified term imposes alternative duty on lessee to drill or pay drilling rental, lessor cannot recover damages for failure to drill offset wells while lessee exercises option to pay and lessor accepts delay rental, until lessor gives notice and demand that lessee proceed to develop. Central Kentucky Natural Gas Co. v. Williams, 249 Ky. 242, 60 S.W.2d 580, 1933 Ky. LEXIS 500 (Ky. 1933).
 Lessor could not require drilling of an offset well where nearest producing well on adjoining premises was more than 200 feet distant. Warfield Natural Gas Co. v. Endicott, 266 Ky. 735, 99 S.W.2d 822, 1936 Ky. LEXIS 742 (Ky. 1936).
 Notice by lessor requiring lessee to drill offset wells to robber wells on adjacent premises was required, notwithstanding lessee had previously refused to drill upon, and had moved equipment from, premises in question. Lawrence Oil Corp. v. Metcalfe, 266 Ky. 819, 100 S.W.2d 217, 1936 Ky. LEXIS 745 (Ky. 1936).
 Cancellation of lease would not be ordered where no notice to lessee to drill offset well had been given and right to give such notice had not accrued, since gas had not been marketed from well on adjoining premises. Hatton v. Sipple, 269 Ky. 707, 108 S.W.2d 730, 1937 Ky. LEXIS 665 (Ky. 1937).
3.— Waiver.
 Mere announcement by lessee of intention not to drill offset wells was insufficient to show that it would not upon proper demand do further drilling, although notice may be waived by lessee’s declaration or by showing that even if demand were made, lessee would not drill as lessor demanded. Lawrence Oil Corp. v. Metcalfe, 241 Ky. 353, 43 S.W.2d 986, 1931 Ky. LEXIS 66 (Ky. 1931).
 Notice requiring lessee to drill offset well may be waived upon declaration by lessee or showing of fact that lessee would not, in any event, drill upon premises, even if demand were made pursuant to this section. Lawrence Oil Corp. v. Metcalfe, 266 Ky. 819, 100 S.W.2d 217, 1936 Ky. LEXIS 745 (Ky. 1936).
4.Notice and Demand of Drainage.
 The lessor may not recover damages for drainage occurring prior to notice and demand. Rowe v. Ashland Oil & Refining Co., 240 S.W.2d 61, 1951 Ky. LEXIS 942 (Ky. 1951).
 Where there is danger of drainage, the lessor must give notice and make an unconditional demand that the property be developed by sinking sufficient offset wells within three months thereafter. Rowe v. Ashland Oil & Refining Co., 240 S.W.2d 61, 1951 Ky. LEXIS 942 (Ky. 1951).
5.Rental or Drilling.
 Where lease is for specific term and imposes alternative duty to drill well within term or pay delay rental, and provides for like postponement of development within terms of lease, there is no implied covenant within period of postponement to drill offset wells on leased premises to prevent drainage by neighboring wells. Central Kentucky Natural Gas Co. v. Williams, 249 Ky. 242, 60 S.W.2d 580, 1933 Ky. LEXIS 500 (Ky. 1933).

353.050.  Plat, showing well, to be filed if well is to extend through coal-bearing strata — Copies to certain persons.
Text
(1) Before a permit may be issued to drill a well on any tract known to be underlaid with coal-bearing strata the well operator shall have a plat prepared showing the exact location of the proposed well utilizing latitudes and longitudes and the Carter coordinate system.
(2) If the location of any well proposed to be drilled, deepened, or reopened is known to be underlaid by a coal-bearing stratum, which is not in operation, owned by a person other than the oil and gas lessor or lessee then, simultaneously with the filing of an application for a permit, the applicant shall send by registered or certified mail a copy of the required plat to the record coal owner or owners, and record coal lessee.
(3) If the coal-bearing stratum is under operation, a copy of the required plat shall also be sent by the applicant by registered or certified mail to each coal operator operating any stratum as designated on the current license issued by the department and at the address stated thereon.
(4) If the address of any record owner is unknown to the applicant and cannot upon diligent inquiry within the county be ascertained, or if there are more than five (5) record owners then, if the applicant shall file with the department an affidavit that either condition exists, the department may prescribe some different method of notifying the record owner in lieu of sending a copy of the plat as required by this section, or may dispense with the requirements of this section.
(5) The plat shall be filed and become a permanent record, subject to inspection at any time by any interested person. Any agent of the coal operator or any superintendent in actual charge of the mine may be considered as a coal operator, and any process agent or other agent or person in charge of the coal for him may be considered the owner, for the purposes of mailing the required copy of the plat.
History
History. 
3766b-6: amend. Acts 1974, ch. 315, § 77; 1992, ch. 348, § 4, effective July 14, 1992.

353.060.  Petition to object to location of well — Notice — Hearing — Drilling permit.
Text
(1) If the drilling of a well on any tract underlaid with coal-bearing strata will endanger the present or future use or operation of a workable coal bed, the owner or coal operator affected may, within fifteen (15) days from the receipt of the plat by him and by the department, file with the Energy and Environment Cabinet’s Office of Administrative Hearings a petition in accordance with KRS 353.700 and any administrative regulations promulgated thereunder, listing the specific objections in writing to the proposed location. The Energy and Environment Cabinet’s Office of Administrative Hearings shall provide notice of receipt of the petition to the well operator and the department, and shall schedule a hearing, at which the objections shall be considered.  

(2) (a) At the hearing, the well operator and the coal operator or owner, in person or by a representative, shall consider the objections and either agree upon the location as proposed or change it so as to satisfy all objections and meet the approval of the department.
 	(b) Any new location thus selected and agreed upon shall be indicated on a plat in accordance with KRS 353.050 and thereupon the department shall issue to the well operator a drilling permit approving the location and authorizing the well operator to drill at the location.
 	(c)  If the coal operator and well operator, or the owner and well operator, are unable to agree, the hearing officer shall make a recommendation to the secretary, in view of the purposes and intent of this chapter and in compliance therewith, to fix a location on the tract as near the proposed location as possible and upon final order of the secretary, the department shall issue to the well operator a permit to drill at the new location.
(3)  If no objections are filed within the fifteen (15) day period, the department shall immediately issue to the well operator a drilling permit approving the location and authorizing the well operator to proceed to drill there.
History
History. 
3766b-7: amend. Acts 1992, ch. 348, § 5, effective July 14, 1992; 1996, ch. 318, § 338, effective July 15, 1996; 2018 ch. 94, § 2, effective July 14, 2018.
Annotations
Legislative Research Commission Notes.
 (7/14/2018). Under the authority of   KRS 7.136(1), the Reviser of Statutes has altered the format of the text in this statute during codification. The words in the text were not changed.
Opinions of Attorney General.
 It is clear that the legislature intended that the application be held without issuing a permit until the expiration of the five-day period to give the owner, operator or lessee of the coal-bearing stratum an opportunity to raise his objection before the drilling begins. OAG 65-118.
 There is necessarily implied authority in the statutes for the Department of Mines and Minerals to make objection on its own motion to a well location in applying its expertise for the safety of persons. However, the department, when acting pursuant to this section, must follow the time limitations therein provided both as to the five days for filing objection and as to the ten days for holding a hearing thereafter. Further, so long as the department, upon reasonable information and in good faith, takes the action provided for in this section, observing the time limitations, its officers could not be held liable for such action in a civil suit for damages. In the absence of such circumstances, the law makes the issuance of the permit mandatory. OAG 65-118.
 While the presence of active mine workings under the location or in proximity to it might increase the dangers to be encountered in drilling over coal-bearing strata, it does not affect the five-day waiting period required by this section which is mandatory in either event. OAG 65-118.

353.070.  Index of plats — Agreement permitting well operator to select location.
Text
The department shall keep a proper index of the plats and locations, and shall keep an accurate record of the proceedings in case of any conference or dispute. Where the well operator is working under any agreement with or from the owner or the coal operator operating the workable coal beds under the tract, and the agreement permits the well operator to select his own locations, the location as originally chosen by the well operator shall become the authorized location and the department shall issue the proper permit for the drilling of the well.
History
History. 
3766b-7.

353.080.  Drilling through coal bed.
Text
(1) A well penetrating one (1) or more workable coal beds shall be drilled in such manner as will, if practicable, exclude all oil, gas or gas pressure from the coal bed, except such as is found in the coal bed itself. Each string of casing that is run through a workable coal bed shall be seated at least thirty (30) feet below the coal bed in twenty (20) feet of cement, mud, clay or other nonporous material that will make an effective seal. If a second workable coal bed is found less than thirty (30) feet below the first workable coal bed, the casing shall be seated and mudded off as above provided at least thirty (30) feet below the second bed. If gas is found between the two (2) beds, it shall be treated as prescribed by KRS 353.090. After any such string of casing has been properly seated, drilling may proceed immediately.
(2) When a well is drilled through the horizon of a coal bed where the coal has been removed, the hole shall be drilled at least thirty (30) feet below the coal bed, and shall be of a size sufficient to permit the placing of a liner, which shall start not less than twenty (20) feet beneath the horizon of the coal bed and extend not less than twenty (20) feet above it. Within this liner, which may be welded to the casing to be used, shall be centrally placed the largest size casing to be used in the well, and the space between the liner and the casing shall be filled with cement as the liner and casing are lowered into the hole. Cement shall be placed in the bottom of the hole to a depth of twenty (20) feet to form a sealed seat for both liner and casing. Following the setting of the liner, drilling may proceed. If it is necessary to drill through the horizon of two (2) or more coal beds where the coal has been removed, the liner shall be started not less than twenty (20) feet below the lowest horizon penetrated and shall extend to a point not less than twenty (20) feet above the highest horizon penetrated.
History
History. 
3766b-8, 3766b-11.

353.090.  Gas found beneath or between coal beds.
Text
If gas is found beneath a workable coal bed before the hole has been reduced from the size it had at the coal bed, a packer shall be placed below the coal bed and above the gas horizon, and the gas by this means diverted to the inside of the adjacent string of casing through perforations made in the string of casing, and through it passed to the surface without contact with the coal bed. If gas is found between two (2) workable beds of coal, in a hole of the same diameter from bed to bed, two (2) packers shall be placed with perforations in the casing between them, permitting the gas to pass inside the adjacent casing to the surface. The strings of casing shall in either case extend from their seats to the top of the well.
History
History. 
3766b-9.

353.100.  Casings to remain in place during life of productive well.
Text
If any well becomes productive of oil or gas, all coal protecting strings of casing shall remain in place during the life of the well, and the top ends of all the strings shall be provided with casing heads or other suitable devices that will permit the free passage of gas and prevent filling the annular spaces outside the casing with dirt or debris.
History
History. 
3766b-10.

353.110.  Abandonment of well drilled through coal strata — Plugging of well.
Text
Prior to the abandonment of a well drilled through a workable coal bed the well operator shall notify, by certified mail, return receipt requested or by registered mail, the operator or owner of the coal bed and the department of the intention to plug and abandon the well. The notice shall give the number of the well and its location, and fix the time at which the work of plugging and filling will be commenced, the time not to be less than five (5) days after the day on which the notice is received, or in due course should be received, by the department. The department shall prescribe the form of notice to be used. A representative or representatives of the coal operator or owner and of the department may be present at the plugging and filling of the well. Whether or not such representatives appear, the well operator may proceed, at the time fixed, to plug and fill the well. When the plugging and filling have been completed, an affidavit setting forth the time and manner in which the well was plugged shall be made in triplicate by two (2) experienced men who participated in the work. The affidavit shall be made on forms furnished by the department. One (1) copy of the affidavit shall be retained by the well operator, one (1) mailed to each coal operator and each owner, and one (1) to the department.
History
History. 
3766b-12: amend. Acts 1974, ch. 315, § 78.
Annotations
NOTES TO DECISIONS
1.Application.
 Where the well is not drilled through coal strata, it is not necessary for procedure directed in this section to be followed. Hammons v. Pure Oil Co., 309 Ky. 495, 218 S.W.2d 22, 1949 Ky. LEXIS 735 (Ky. 1949).
Cited:
 Nisbet v. Van Tuyl, 224 F.2d 66, 1955 U.S. App. LEXIS 4895 (6th Cir. 1955); Nisbet v. Van Tuyl, 241 F.2d 874, 1957 U.S. App. LEXIS 4847 (6th Cir. 1957).

353.120.  Method of plugging well drilled through coal-bearing strata.
Text
When any well drilled through a workable coal bed is abandoned, it shall at that time be plugged to a point forty (40) feet below the lowest workable coal bed, in the following manner: The hole shall be filled with mud, clay or other nonporous material from the bottom to a point twenty (20) feet above the top of the lowest oil, gas or water-bearing strata, or a permanent bridge shall be anchored thirty (30) feet below its lowest oil, gas or water-bearing strata, and from this bridge it shall be filled with mud, clay or other nonporous material to a point twenty (20) feet above the strata, at which point there shall be placed a plug of cement or other suitable material that will completely seal the hole. Between this sealing plug and a point twenty (20) feet above the next higher oil, gas or water-bearing strata, the hole shall be treated in a like manner and at that point there shall be placed another suitable plug, that will completely seal the hole. In a like manner the hole shall be filled and plugged, or bridged, filled and plugged, with reference to each of its oil, gas or water-bearing strata. Whenever such strata are not widely separated and are free from water, they may be grouped and treated as a single productive stratum. After plugging all strata, a final plug shall be anchored approximately ten (10) feet below the bottom of the largest casing in the well and from that point to the surface the well shall be filled with mud, clay or other nonporous material.
History
History. 
3766b-13.
Annotations
NOTES TO DECISIONS
Cited:
 Nisbet v. Van Tuyl, 224 F.2d 66, 1955 U.S. App. LEXIS 4895 (6th Cir. 1955); Nisbet v. Van Tuyl, 241 F.2d 874, 1957 U.S. App. LEXIS 4847 (6th Cir. 1957).

353.130.  Alternative methods that may be used when strata shot.
Text
If any of the strata in the well have been shot, creating cavities that cannot readily be filled in the manner described in KRS 353.120, the well operator shall follow either of the following methods:
 	(1) If the stratum that has been shot is the lowest one in the well, there shall be placed, at the nearest suitable point but not less than twenty (20) feet above the stratum, a plug of cement or other suitable material that will completely seal the hole; but if the shooting has been done above one (1) or more oil or gas-bearing strata in the well, plugging in the manner specified shall be done at the nearest suitable point, but not less than twenty (20) feet below and above the stratum shot.
 	(2) When the cavity is in the lowest oil or gas-bearing stratum in the well, a liner shall be placed which shall extend from below the stratum to a suitable point, but not less than twenty (20) feet above the stratum in which the shooting has been done; but if the shooting has been done above one (1) or more oil or gas-bearing strata in the well, the liner shall be so placed that it will extend not less than twenty (20) feet above or less than twenty (20) feet below the stratum in which shooting has been done. After the liner is placed, it shall be compactly filled with cement, clay or other nonporous sealing material.
History
History. 
3766b-13.

353.140.  Gas escape pipe, when to be used.
Text
When a well has been filled and securely plugged to a point forty (40) feet below the lowest workable coal bed, and in the judgment of the well operator, the coal operator and the department a permanent outlet to the surface is required, the outlet shall be provided in the following manner: A plug of cement or other suitable material shall be placed in the well at a suitable point, not less than ten (10) feet below the lowest workable coal bed. In this plug and passing through the center of it shall be securely fastened an open pipe, not less than two (2) inches in diameter, which shall extend to the surface. At or above the surface the pipe shall be provided with a device that will permit the free passage of gas and prevent obstruction. After the plug and pipe are set, the hole shall be filled with cement to a point ten (10) feet above the lowest workable coal bed. If there are additional overlying workable coal beds, they shall be treated similarly, if in the judgment of the well operator, the coal operator and the department such treatment is necessary. If the parties cannot agree, the decision of the department shall control.
History
History. 
3766b-13.

353.150.  Unused oil, gas or salt water well to be closed to prevent waste.
Text
(1) Any person in possession as owner, lessee, agent or manager of any well in which oil, gas or salt water has been found shall, unless the product is utilized, close the well within a reasonable time not exceeding three (3) months from the completion of the well, in order to prevent the product from wasting by escape, and keep the well closed until the product is utilized. This subsection does not apply to gas escaping from any well while it is being operated as an oil well, or while it is used for fresh or mineral water.
(2) If a person fails to comply with subsection (1), any person lawfully in possession of land adjacent to or in the neighborhood of the well may enter upon the land on which the well is located and tube and pack it, and shut in the oil, gas or salt water. Any person so closing the well may maintain a civil action against the owner, lessee, agent or manager, jointly and severally, to recover the cost.
History
History. 
3910, 3913.
Annotations
NOTES TO DECISIONS
1. Prevention of Waste.
2. Wasting by Escape.
1.Prevention of Waste.
 Purpose of law providing for closing of wells to prevent gas from escaping was to prevent waste of natural products, and it was immaterial whether person wilfully suffered gas to escape at well or piped it off to another place where he allowed its escape. Commonwealth v. Trent, 117 Ky. 34, 77 S.W. 390, 25 Ky. L. Rptr. 1180, 1903 Ky. LEXIS 276 (Ky. 1903) (decided under prior law).
2.Wasting by Escape.
 The term “wasting by escape” in law providing for closing of wells to prevent gas from escaping was applicable whether escape was at well or at end of pipe leading from well. Commonwealth v. Trent, 117 Ky. 34, 77 S.W. 390, 25 Ky. L. Rptr. 1180, 1903 Ky. LEXIS 276 (Ky. 1903) (decided under prior law).
Research References and Practice Aids
Kentucky Law Journal.
Gardner, Comparison of Results Under Ownership and Nonownership Views, 29 Ky. L.J. 116 (1940).

353.160.  Gas waste to be prevented — Presumption of negligence.
Text
(1) Except as otherwise provided in this section, natural gas shall not be permitted to waste or escape from any well or pipeline, when it is reasonably possible to prevent such waste, after the owner or operator of the gas, or of the well or pipeline, has had a reasonable time to shut the gas in the well, or to make the necessary repairs to the well or pipeline to prevent such waste.
(2) If, in the process of drilling a well for oil or gas, or both, gas is found in the well, and the owner or operator desires to continue to search for oil or gas, or both, by drilling deeper in search of lower oil or gas-bearing strata, or if it becomes necessary to make repairs to any well producing gas, commonly known as “cleaning out,” and if in either event it is necessary for the gas in the well to escape during the process of drilling or making repairs, the owner or operator of the well shall prosecute the drilling or repairs with reasonable diligence so that the waste of gas from the well shall not continue longer than reasonably necessary and if, during the progress of such drilling or repairs, any temporary suspension becomes necessary, the owner or operator shall use all reasonable means to shut in the gas and prevent its waste.
(3) Where both oil and gas are found and produced from the same stratum and it is necessary for the gas therefrom to waste in the process of producing the oil, the owner or operator shall use all reasonable diligence to conserve and save from waste so much of the gas as it is reasonably possible to save.
(4) In all cases of waste under this section it may be presumed that the waste was due to the negligence of the operator.
History
History. 
3766b-21.
Annotations
NOTES TO DECISIONS
1.Prevention of Waste.
 Person using natural gas from same reservoir as neighbor could enjoin neighbor from drawing off gas from under first person’s land and deliberately wasting such gas to injury of first person; each could bore for gas on own lands and make reasonable use of it but could not wantonly destroy common reservoir. Louisville Gas Co. v. Kentucky Heating Co., 117 Ky. 71, 77 S.W. 368, 25 Ky. L. Rptr. 1221, 1903 Ky. LEXIS 272 (Ky. 1903) (decided under prior law).
Cited:
 United Carbon Co. v. Ramsey, 350 S.W.2d 454, 1961 Ky. LEXIS 92 (Ky. 1961).

353.170.  Putting pressure on strata — Wells may remain open if conforming to Federal Safe Drinking Water Act.
Text
The owner or operator of any well that produces oil or gas may allow the well to remain open for the purpose of introducing air, gas, water, or other liquid pressure into and upon the producing strata for the purpose of recovering the oil, if the introduction of air, gas, water, or other liquid conforms to the requirements of Section 1425 of the Safe Drinking Water Act (Public Law 93-523 as amended) and any regulations associated with it.
History
History. 
3766b-20a: amend. Acts 1992, ch. 348, § 6, effective July 14, 1992.
Annotations
Compiler’s Notes.
 Section 1425 of the Safe Drinking Water Act (Public Law 93-523) is compiled as 42 USCS, § 300h-4.

353.180.  Requirements for plugging abandoned well — Bids — Remedy for possessor of adjacent land or for department.
Text
(1) No person shall abandon or remove casings from any oil or gas well, either dry or producing, without first plugging the well in a secure manner approved by the department and consistent with its administrative regulations. Upon the department’s plugging of an abandoned well in accordance with the requirements of this subsection, the department may sell, by sealed bid, or include as part of compensation in the contract for the plugging of the well, all equipment removed from that well and deposit the proceeds of the sale into the oil and gas well plugging fund, established in KRS 353.590(27).
(2) Not less than thirty (30) days before advertising for bids for the plugging of wells, the department shall publish, in a newspaper of general circulation, and in locally published newspapers serving the areas in which the wells proposed for plugging are located, notices of all wells on which there is salvageable equipment, described as to farm name and Carter Coordinate location, for which the department intends to seek bids for plugging. If a person other than the operator claims an interest in the equipment of a well proposed for plugging, he shall provide documentation of that interest to the department within thirty (30) days of the date of publication of the notice of the department’s intent to plug a well. Prior to the department’s advertising of bids for the plugging of a well, the department shall release the well’s equipment to the person deemed to have an interest in that equipment and it shall be the duty of the interest holder to remove the equipment before the well is plugged. If documentation as to an asserted interest is not provided to the department in the manner described in this subsection or a person deemed to be an interest holder fails to remove the equipment before a well is plugged, the department may sell or otherwise dispose of the equipment in accordance with this subsection.
(3) If a person fails to comply with subsection (1) of this section, any person lawfully in possession of land adjacent to the well or the department may enter on the land upon which the well is located and plug the well in the manner provided in subsection (1) of this section, and may maintain a civil action against the owner or person abandoning the well, jointly or severally, to recover the cost of plugging the well. This subsection shall not apply to persons owning the land on which the well is situated, and drilled by other persons.
History
HISTORY: 
3914, 3914a: amend. Acts 1992, ch. 348, § 7, effective July 14, 1992; 1996, ch. 277, § 1, effective July 15, 1996; 2006, ch. 160, § 1, effective July 12, 2006; 2015 ch. 21, § 11, effective June 24, 2015; 2019 ch. 21, § 10, effective June 27, 2019.
Annotations
NOTES TO DECISIONS
1. Abandonment.
2. Recovery.
3. Bond.
1.Abandonment.
 Abandonment is primarily question of intention which may be gathered from conduct of parties, independently of what they claim their mental attitude was. Seaboard Oil Co. v. Commonwealth, 193 Ky. 629, 237 S.W. 48, 1922 Ky. LEXIS 50 (Ky. 1922).
 Abandonment of well would be shown if accused, when it left cased well without plugging it, removed its machinery from leased premises or thereafter before it surrendered lease had no fixed intention to return and resume operations. Seaboard Oil Co. v. Commonwealth, 193 Ky. 629, 237 S.W. 48, 1922 Ky. LEXIS 50 (Ky. 1922).
 A well which is cased may be abandoned as well as one which is uncased; but mere drawing of casing without intention of replacing it is abandonment. Seaboard Oil Co. v. Commonwealth, 193 Ky. 629, 237 S.W. 48, 1922 Ky. LEXIS 50 (Ky. 1922).
 It was jury question whether there had been abandonment of wells, where accused did some drilling and then removed machinery from premises, and where its expressed intention to resume operations was conditional upon results from drilling on adjoining leases, and such results were not disclosed. Seaboard Oil Co. v. Commonwealth, 193 Ky. 629, 237 S.W. 48, 1922 Ky. LEXIS 50 (Ky. 1922).
 Phrase in this section “or remove casings” in connection with phrase “or for any cause abandon said well or wells” shows that drawing casing was one, but not only, act constituting abandonment. Seaboard Oil Co. v. Commonwealth, 193 Ky. 629, 237 S.W. 48, 1922 Ky. LEXIS 50 (Ky. 1922).
2.Recovery.
 This section did not deprive adjoining owner of right under KRS 446.070 to recover for injury by water entering his wells from unplugged wells on adjoining premises, since under this section he could only recover cost of plugging those wells. Palmer Corp. v. Collins, 214 Ky. 838, 284 S.W. 95, 1926 Ky. LEXIS 430 (Ky. 1926).
3.Bond.
 Assignee of oil and gas leases was required, by KRS 353.590(6) (now (21)), to assume the obligation to plug oil and gas wells and the responsibility to post bond with the Department of Mines and Minerals to ensure the plugging of such wells. Pro Gas v. Har-Ken Oil Co., 883 S.W.2d 485, 1994 Ky. LEXIS 87 (Ky. 1994).
Cited:
 Hammons v. Pure Oil Co., 309 Ky. 495, 218 S.W.2d 22, 1949 Ky. LEXIS 735 (Ky. 1949); Commonwealth, Dep’t of Highways v. Holloman, 390 S.W.2d 666, 1965 Ky. LEXIS 369 (Ky. 1965).
Opinions of Attorney General.
 Operators of pre-1960 wells are not exempt from all provisions of the Oil and Gas Conservation Act, but in fact are required to plug their wells under this section and exercise other responsibilities relative to their wells despite the fact that the wells were drilled prior to the effective date of the Act. The successor must post bond under KRS 353.590, even if the well in question was “grandfathered” or otherwise protected from compliance with permitting or spacing requirements relating to production which would be unlawful in a well drilled after 1960. OAG 95-9.
Research References and Practice Aids
Kentucky Law Journal.
Gardner, Comparison of Results Under Ownership and Nonownership Views, 29 Ky. L.J. 116 (1940).

353.190.  Salt and saltpetre works to be inclosed — Liability.
Text
(1) The owner or occupant of any salt works and saltpetre works shall keep those works, and the grounds upon which the brine, bitter water or saltpetre water is drained or deposited inclosed, so as to prevent the stock of other persons from having access thereto.
(2) When a well or pit sunk for salt water, or in connection with a salt works or saltpetre works, is abandoned or not used, it shall be filled up, or inclosed as provided in subsection (1), by the owner or occupant of the grounds or the persons who sank the well or pit.
(3) If subsections (1) and (2) are not complied with, and the stock of another is injured by gaining access to the well or pit, the persons under the duty to comply with those subsections shall be jointly and severally liable for the damages sustained by the injury to or destruction of the stock.
History
History. 
4358, 4359.
Annotations
NOTES TO DECISIONS
1.Application.
 This section applies only to salt or saltpetre works, and not to air shafts in abandoned coal mines. Taylor Coal Co. v. Porter's Adm'r, 164 Ky. 523, 175 S.W. 1014, 1915 Ky. LEXIS 408 (Ky. 1915).

353.200.  Department for Natural Resources to enforce oil and gas law — Complaints — Hearings — Final order of secretary.
Text
(1) The department shall exercise supervision over the drilling, casing, plugging, and filling of all wells. The department shall exercise supervision over all mining operations in close proximity to any well. The department shall have access to the records and properties of coal and oil and gas operators when necessary.
(2) The department may receive, or may file on its own motion, formal complaints with the Energy and Environment Cabinet’s Office of Administrative Hearings that drilling or mining operations are being conducted contrary to the provisions of KRS 353.010, 353.050 to 353.130, 352.510, or 353.592, or to an order of the department. Following a hearing, the secretary shall issue a final order necessary to secure the proper administration of KRS 353.010, 353.050 to 353.130, 352.510, or 353.592.
History
HISTORY: 
3766b-15: amend. Acts 1992, ch. 348, § 8, effective July 14, 1992; 1996, ch. 318, § 339, effective July 15, 1996; 2018 ch. 94, § 3, effective July 14, 2018.
Annotations
Compiler’s Notes.
 A change in the section heading was made by the Legislative Research Commission in accordance with the reorganization of the executive branch confirmed in 2005 legislation.

353.205.  Department to release production data on crude oil and natural gas.
Text
(1) The Department of Revenue shall submit to the department on or before September 1 of each year, beginning in 1995 for 1994 production data, statistics on crude oil as reported to the Department of Revenue under the crude oil excise tax requirements of KRS Chapter 137 and statistics on natural gas production as reported to the Department of Revenue under the natural resources severance tax requirements of KRS Chapter 143A.
(2) The department shall organize the information it receives from the Department of Revenue into a standard format, and shall make it available for public release no earlier than January 1 nor later than March 1 of the following year, with the exception of the first year, when data shall be made available by September 1, 1996. The information shall be open for public inspection and available for sale at the offices of the department. The department may allow the Kentucky Geological Survey to use the production information in ongoing research as soon as it is obtained from the Department of Revenue, so long as the information is not released to the public before January 1 of the year after it is reported.
(3) The Department of Revenue shall submit to the department the oil and gas production data which was reported in years prior to 1995, and the department shall make this information available for public release when it has been processed.
History
History. 
Enact. Acts 1994, ch. 326, § 2, effective July 15, 1994; 2005, ch. 85, § 686, effective June 20, 2005.

353.210.  Agreement consolidating oil and gas leases may be executed by trustee representing contingent future interests.
Text
A trustee appointed by any Circuit Court of this state in cases where contingent future interests in land are involved may enter into a consolidation agreement, as defined in KRS 353.220, subject to approval by the Circuit Judge as provided in KRS 353.230. The detailed provisions of such agreement may be such as the court approves, consistently with the provisions of KRS 353.220.
History
History. 
Enact. Acts 1944, ch. 71, § 1.

353.220.  Nature of agreement.
Text
A consolidation agreement, within the provisions of KRS 353.210 to 353.230, is an agreement which provides for the consolidation of an oil and gas lease, or some portion thereof, with some other oil and gas lease or leases, or portions thereof, so that the oil and gas leases or portions thereof embraced in such agreement shall be operated and developed for oil and gas purposes as one (1) unit lease, and all royalties which may accrue from production on such consolidated area shall be treated as an entirety and shall be divided among and paid to the owners (or their lawful representatives) of the royalties in such area upon an acreage basis, so that each shall receive a share of such royalties calculated upon the basis of the ratio between each owner’s interest in royalty and the entire interest in the royalties embraced in the consolidated area.
History
History. 
Enact. Acts 1944, ch. 71, § 2.

353.230.  Petition for court approval — Affidavits — Guardian ad litem — Order of approval.
Text
(1) Upon the execution of such a consolidation agreement, the trustee shall file with the clerk of the Circuit Court in the county in which the land covered by the lease to be consolidated hereunder, or the greater portion thereof, lies a petition for an order approving such consolidation agreement setting forth a copy of the consolidation agreement and a statement of facts constituting the grounds relied upon to secure the approval of such agreement, and shall submit with the petition the affidavits of not less than three (3) disinterested owners of real estate in the county wherein the proceedings hereunder are brought, as to whether such agreement will be advantageous or beneficial to the beneficiaries for whom such trustee is acting, which affidavits shall be filed and preserved as records of the Circuit Court.
(2) No agreement permitted by KRS 353.210 to 353.230 shall be valid or effective until the judge of said court appoints a guardian ad litem to represent the beneficiaries for whom such trustee is acting and whose interests are sought to be consolidated hereunder. The guardian ad litem shall file an answer and the affidavits of at least three (3) witnesses, proving the advantages or disadvantages of such agreement, and shall make such recommendation to the judge relating to the agreement as he believes to be most beneficial to the persons on whose behalf he is acting. He shall receive for his services a reasonable compensation, to be allowed by the judge and taxed as costs.
(3) The judge shall proceed in a summary manner to approve or disapprove the consolidation agreement, and if he approves it he shall endorse his approval thereon. The order of the judge approving such agreement shall be entered on the civil order book of the circuit clerk’s office of the county in which the proceedings hereunder are brought.
History
History. 
Enact. Acts 1944, ch. 71, § 3; 1976 (Ex. Sess.), ch. 14, § 282, effective January 2, 1978.

353.240.  Agreement consolidating oil and gas leases may be executed by guardian.
Text
A guardian of a minor may enter into a consolidation agreement, as defined in KRS 353.250, subject to approval by the Circuit Judge as provided in KRS 353.260. The detailed provisions of such agreement may be such as the court approves, consistently with the provisions of KRS 353.250.
History
History. 
Enact. Acts 1944, ch. 72, § 1.

353.250.  Nature of agreement.
Text
A consolidation agreement, within the provisions of KRS 353.240 to 353.260, is an agreement which provides for the consolidation of an oil and gas lease, or some portion thereof, with some other oil and gas lease or leases, or portions thereof, so that the oil and gas leases or portions thereof embraced in such agreement shall be operated and developed for oil and gas purposes as one (1) unit lease, and all royalties which may accrue from production on such consolidated area shall be treated as an entirety and shall be divided among and paid to the owners (or their lawful representatives) of the royalties in such area upon an acreage basis, so that each shall receive a share of such royalties calculated upon the basis of the ratio between each owner’s interest in royalty and the entire interest in the royalties embraced in the consolidated area.
History
History. 
Enact. Acts 1944, ch. 72, § 2.

353.260.  Petition for court approval — Affidavits — Guardian ad litem — Order of approval.
Text
(1) Upon the execution of such a consolidation agreement, the guardian shall file with the clerk of the Circuit Court in the county in which the land covered by the lease to be consolidated hereunder, or the greater portion thereof, lies a petition for an order approving such consolidation agreement setting forth a copy of the consolidation agreement and a statement of facts constituting the grounds relied upon to secure the approval of such agreement, and shall submit with the petition the affidavits of not less than three (3) disinterested owners of real estate in the county wherein the proceedings hereunder are brought, as to whether such agreement will be advantageous or beneficial to the minor or minors for whom such guardian is acting, which affidavits shall be filed and preserved as records of the Circuit Court.
(2) No agreement permitted by KRS 353.240 to 353.260 shall be valid or effective until the judge of said court appoints a guardian ad litem to represent the minor or minors whose interests are sought to be consolidated hereunder. The guardian ad litem shall file an answer and the affidavits of at least three (3) witnesses, proving the advantages or disadvantages of such agreement, and shall make such recommendation to the judge relating to the agreement as he believes to be most beneficial to the persons on whose behalf he is acting. He shall receive for his services a reasonable compensation, to be allowed by the judge and taxed as costs.
(3) The judge shall proceed in a summary manner to approve or disapprove the consolidation agreement, and if he approves it he shall endorse his approval thereon. The order of the judge approving such agreement shall be entered on the civil order book of the circuit clerk’s office of the county in which the proceedings hereunder are brought.
History
History. 
Enact. Acts 1944, ch. 72, § 3; 1976 (Ex. Sess.), ch. 14, § 283, effective January 2, 1978.

353.270.  Agreement consolidating oil and gas leases may be executed by guardian or conservator. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Acts 1944, ch. 73, § 1; 1982, ch. 141, § 89, effective July 1, 1982) was repealed by Acts 1986, ch. 169, § 2, effective July 15, 1986.

353.280.  Nature of agreement. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1944, ch. 73, § 2) was repealed by Acts 1986, ch. 169, § 2, effective July 15, 1986.

353.290.  Petition for court approval — Affidavits — Guardian ad litem — Order of approval. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1944, ch. 73, § 3; 1976 (Ex. Sess.), ch. 14, § 284, effective January 2, 1978; 1982, ch. 141, § 90, effective July 1, 1982) was repealed by Acts 1986, ch. 169, § 2, effective July 15, 1986.

353.300.  Appointment of trustee to execute mineral lease where contingent future interests are involved.
Text
Where lands, or any estate or interest therein, are subject to any contingent future interest, legal or equitable, by way of remainder, reversion, or possibility of reverter, upon the happening of a condition subsequent, or otherwise, created by deed, will, or otherwise, and whether a trust is involved or not, and it is made to appear that it will be advantageous to the present and ultimate owners of said lands or estate or interest therein, the court shall have the power, pending the happening of any contingency and the vesting of such future interest or interests, to declare a trust in said lands or estate or interest therein, appoint a trustee therefor, and to authorize such trustee to sell, execute and deliver a valid oil, gas, coal or other mineral lease covering said lands or estate or interest therein.
History
History. 
Enact. Acts 1944, ch. 76, § 1.
Annotations
NOTES TO DECISIONS
1. Purpose.
2. Fiduciary Relationship.
1.Purpose.
 This section was enacted to protect infant and unborn owners by requiring the appointment of a trustee to protect their rights. Rudy v. Ellis, 314 Ky. 524, 236 S.W.2d 466, 1951 Ky. LEXIS 689 (Ky. 1951).
2.Fiduciary Relationship.
 Where life tenant had power to encroach upon the corpus of an estate, she could validly make a coal lease to one of the remaindermen; but a fiduciary relationship existed between co-remaindermen so that the benefits of the lease inured to the benefit of all co-remaindermen. Givens v. Givens, 387 S.W.2d 851, 1965 Ky. LEXIS 484 (Ky. 1965).
Cited:
 Ellis v. Rudy, 253 S.W.2d 382, 1952 Ky. LEXIS 1088 (Ky. 1952); Dodson v. Leachman, 300 S.W.2d 586, 1957 Ky. LEXIS 468 (Ky. 1957).

353.310.  Jurisdiction of court.
Text
The Circuit Court of the county wherein the land sought to be leased, or some portion thereof, is situated shall have jurisdiction of the proceedings authorized under KRS 353.300 to 353.380.
History
History. 
Enact. Acts 1944, ch. 76, § 2.

353.320.  Who may institute proceedings.
Text
The proceedings provided for by KRS 353.300 to 353.380 may be instituted upon the petition of any one (1) or more of the parties who have a present interest or a contingent interest in the land or estate or interest therein.
History
History. 
Enact. Acts 1944, ch. 76, § 3.

353.330.  Parties — Representation of minors, mentally disabled, and persons not in being.
Text
All of the persons in being who have any present or contingent interest in the lands or estate or interest sought to be leased shall be made parties to the proceedings authorized in KRS 353.300 to 353.380, with any infant or infants being represented either by next friend or statutory guardian or guardian ad litem, or in the case of constructive service of summons by a warning order attorney appointed as in other cases. Any person adjudged mentally disabled shall be represented by his guardian or conservator or by guardian ad litem, or, in the case of constructive service of summons as in civil actions generally, by a warning order attorney appointed as in other cases. If the court specifically finds that the welfare or interest of any person or persons not in being requires special representation, the court may appoint a trustee ad litem to represent such unknown parties not in being or each separate class thereof, and such trustee ad litem shall file such pleadings or answer and take such steps as he deems proper, and such unknown persons will be fully bound by the proceedings hereunder. Otherwise, and in the absence of such finding by the court, it shall not be necessary to make parties any persons not in being, either as “unknown defendants” or otherwise, but the persons in being who are parties shall stand for and represent the full title and whole interest in said lands or estate or interest therein, and all parties not in being who might have some contingent or future interest therein, and all persons, whether in being or not in being, having any interest, present, future or contingent, in the property sought to be leased, will be fully bound by the proceedings hereunder. It shall be permissible, however, to make defendants any unknown persons who might have any interest in the land sought to be leased, under the style of “unknown defendants.”
History
History. 
Enact. Acts 1944, ch. 76, § 4; 1982, ch. 141, § 92, effective July 1, 1982.
Annotations
Compiler’s Notes.
 This section was amended by § 98 of Acts 1980, ch. 396, which would have taken effect July 1, 1982; however, Acts 1982, ch. 141, § 146, effective July 1, 1982, repealed Acts 1980, ch. 396.

353.340.  Alignment of parties — Process.
Text
Parties to the proceedings hereunder may be aligned either as plaintiffs or defendants, but there shall be one (1) or more parties plaintiff and one (1) or more parties defendant. In the proceedings authorized hereunder any defendant who does not enter his appearance may be served with process as provided by law with reference to civil actions generally.
History
History. 
Enact. Acts 1944, ch. 76, § 5.

353.350.  Bond of trustee — Terms of sale of lease.
Text
Should the court appoint a trustee pursuant to KRS 353.300, the court shall, in its decree, require such trustee to give a bond in favor of the owners of the property which is to be leased and shall fix the amount of such bond. The decree of the court shall further provide for all the terms and provisions of the lease which the trustee is authorized to make. It shall be discretionary with the court as to whether or not the trustee’s sale of lease shall be public or private, and the decree shall provide therefor, and if a public sale be authorized the court shall, in its decree, fix and determine the notice to be given. Such sale shall be for cash, payable on confirmation of sale. No appraisement shall be required.
History
History. 
Enact. Acts 1944, ch. 76, § 6.
Annotations
NOTES TO DECISIONS
Cited:
 Ellis v. Rudy, 253 S.W.2d 382, 1952 Ky. LEXIS 1088 (Ky. 1952).

353.360.  Execution of sale of lease — Report — Confirmation.
Text
The trustee shall proceed, conformably to the provisions of such decree, to sell the lease authorized thereby, and after making such sale shall make a report thereof to the court. Upon filing of such report, the court may hear evidence as to whether or not the sale price is reasonable, and, if the court be satisfied with the sale and the amount received therefor, such sale shall be confirmed by the court and the lease executed by the trustee approved by the court on the face thereof.
History
History. 
Enact. Acts 1944, ch. 76, § 7.
Annotations
NOTES TO DECISIONS
1.Confirmation by Court.
 The entire matter of confirmation rests in the discretion of the court and the sale is not to be regarded as consummated until it has been sanctioned and ratified by the court. Ellis v. Rudy, 253 S.W.2d 382, 1952 Ky. LEXIS 1088 (Ky. 1952).

353.370.  Separate lease by guardian or conservator unnecessary.
Text
If a trustee’s lease is granted hereunder, even though one (1) of the parties who has an interest or possible interest in the property covered by such lease is a minor or a person adjudged mentally disabled, no separate guardian’s lease or conservator’s lease shall be necessary.
History
History. 
Enact. Acts 1944, ch. 76, § 8; 1982, ch. 141, § 93, effective July 1, 1982.
Annotations
Compiler’s Notes.
 This section was amended by § 99 of Acts 1980, ch. 396, which would have taken effect July 1, 1982; however, Acts 1982, ch. 141, § 146, effective July 1, 1982, repealed Acts 1980, ch. 396.

353.380.  Disposition of proceeds.
Text
All funds received by any trustee appointed under KRS 353.300 to 353.380 shall be held, managed, invested or otherwise dealt with by such trustee under and pursuant to the direction of the court, as the rights and interests of the parties and the equities of the case may require, for the benefit of the persons entitled, or who may become entitled, thereto, according to their respective rights and interests.
History
History. 
Enact. Acts 1944, ch. 76, § 9.

 Natural Gas Acquisition Authority Act
353.400.  Legislative declarations concerning availability and reliability of natural gas supplies — Construction of KRS 353.400 to 353.410. 
353.402.  Definitions for KRS 353.400 to 353.410. 
353.404.  Creation of natural gas acquisition authority — Components of agreement — Public agency status — Election of authority formation method. 
353.406.  Powers of natural gas acquisition authority — Scope of project capacity. 
353.408.  Issuance of bonds for benefit of authority. 
353.410.  Gas sale contracts by gas acquisition authority. 
353.400.  Legislative declarations concerning availability and reliability of natural gas supplies — Construction of KRS 353.400 to 353.410.
Text
(1) KRS 353.400 to 353.410 may be cited as the “Natural Gas Acquisition Authority Act.”
(2) The Kentucky General Assembly hereby recognizes that the availability of reliable and economical supplies of natural gas is vital to the health, welfare, and economic well-being of the citizens and residents of the Commonwealth. In order to promote the ability of municipal utilities to obtain natural gas on terms that will promote the availability of reliable and economic supplies of energy to consumers, it is the intent of the General Assembly to authorize the creation of natural gas acquisition authorities to:
 	(a) Acquire supplies of natural gas for the purpose of providing the supply requirements of municipal utilities;
 	(b) Contract for the sale of natural gas to municipal utilities; and
 	(c) Exercise all powers necessary to enable them to accomplish such purposes.
(3) KRS 353.400 to 353.410 shall be liberally construed in conformity with such intent, it being hereby determined and declared that the means provided by this chapter are necessary to provide for the continued availability to industrial, commercial, and residential customers served by municipal utilities in the Commonwealth of reliable supplies of natural gas at economic rates. But, KRS 353.400 to 353.410 shall not be construed or applied to increase the power of eminent domain of public agencies.
History
History. 
Enact. Acts 2008, ch. 159, § 1, effective July 15, 2008.

353.402.  Definitions for KRS 353.400 to 353.410.
Text
As used in KRS 353.400 to 353.410, unless the context requires otherwise:
 	(1) “Gas acquisition authority” or “authority” means a natural gas acquisition authority created pursuant to this section;
 	(2) “Bond” means any bond, note, or other evidence of indebtedness issued by an Authority;
 	(3) “Gas” or “natural gas” means natural gas or any substitute for natural gas, including synthetic natural gas, liquefied natural gas, coal gas, or other substance usable in lieu of natural gas;
 	(4) “Municipal utility” means any public agency that:
 		(a) Provides gas or electric service to retail customers within a municipal service area; or
 		(b) Provides wholesale natural gas supply services to public agencies described in paragraph (a) of this subsection.
 	(5) “Project” means any plant, works, system, facility, other real or personal property, and interests therein, including drilling rights, operating rights, royalties, overriding royalties, and other rights, titles and interests, production payments, gas purchase contracts, prepaid gas purchase contracts, and other contractual rights and interests necessary or convenient for the acquisition, transportation, storage, or management of natural gas for the purpose of providing the supply requirements of municipal utilities; and
 	(6) “Public agency” has the same meaning as specified in KRS 65.230.
History
History. 
Enact. Acts 2008, ch. 159, § 2, effective July 15, 2008.

353.404.  Creation of natural gas acquisition authority — Components of agreement — Public agency status — Election of authority formation method.
Text
(1) Any two (2) or more municipal utilities may enter into an agreement pursuant to KRS 65.240 for the creation of a gas acquisition authority to accomplish their joint and cooperative action in the acquisition, transportation, storage, and management of natural gas and in related services and functions which are necessary or desirable to provide adequate, dependable, and economical supplies of natural gas. The agreement shall:
 	(a) Specify the matters required by KRS 65.250(1);
 	(b) Be approved by resolution by the governing body of each municipal utility that is a party to the agreement;
 	(c) Prior to and as a condition precedent to its entry into force, be submitted to the appropriate state agency, which shall determine whether the agreement is in proper form and compatible with the laws of the Commonwealth, including this chapter, in the manner specified in KRS 65.260(2); and
 	(d) Be filed as provided in KRS 65.290.
(2) An agreement creating a gas acquisition authority or an amendment to an agreement previously entered into under the Interlocal Cooperation Act, KRS 65.210 to 65.300:
 	(a) Shall establish the governing body of the authority and authorize it to adopt bylaws and establish committees for the conduct of its business;
 	(b) May provide for one (1) or more classes of members of the authority and that additional municipal utilities may become members of the authority; and
 	(c) Shall provide that the authority shall remain in existence until the later of fifty (50) years from the date of the agreement or amendment, or one (1) year after the authority has fully paid and discharged all of its indebtedness and has fully performed all of its contractual obligations.
(3) A gas acquisition authority shall constitute an agency and instrumentality for accomplishing essential government functions of the municipal utilities creating and establishing it, shall be a political subdivision and a public body corporate of the Commonwealth, and shall be a public agency within the meaning of KRS 65.230. A gas acquisition authority is subject to the open meeting laws of KRS 61.800 to 61.850, and the public record laws of KRS 61.870 to 61.884, provided that the bylaws of the authority may specify that committees of its governing body may conduct meetings through telephone conference under standards and procedures consistent with video teleconferences under KRS 61.826.
(4) Any separate legal entity previously created pursuant to KRS 65.240 of the Interlocal Cooperation Act to provide supplies of natural gas to two (2) or more municipal utilities in the Commonwealth may elect to become a gas acquisition authority upon:
 	(a) The adoption of approving resolutions by its governing body and the governing body of the municipal utilities; and
 	(b) The filing of the resolutions in their official records and with the Secretary of State.
An election under this subsection shall not modify, limit, or affect the validity or enforceability of any contract, bond, or obligation previously executed or incurred by the separate legal entity.
History
History. 
Enact. Acts 2008, ch. 159, § 3, effective July 15, 2008.

353.406.  Powers of natural gas acquisition authority — Scope of project capacity.
Text
(1) In addition to the powers delegated to it under the agreement described in KRS 353.404(1), a gas acquisition authority shall have all powers necessary or convenient to accomplish the purposes for which it was created, including but not limited to the power to:
 	(a) Exercise all of the powers of private corporations organized under the laws of the Commonwealth, as enumerated in KRS 271B.3-020, to accomplish the purpose and intent of this section, in order to acquire, purchase, secure, and finance supplies of natural gas for sale to municipal utilities; provided, however, that a gas acquisition authority shall not have the power to provide gas supply services to retail consumers served by any public utility, cooperative utility, or municipal utility;
 	(b) Develop, undertake, acquire, construct, own, manage, and operate, or contract for the management and operation of, one (1) or more projects, in order to obtain, secure, and provide supplies of natural gas to municipal utilities;
 	(c) Contract for the purchase of natural gas from any natural gas producer or other seller, whether within or outside the Commonwealth, containing such terms and conditions and being for such period as shall be agreed to by the authority;
 	(d) Contract for the sale of natural gas to the municipal utilities that created the authority and to or for the benefit of other municipal utilities, whether within or outside the Commonwealth, containing such terms and provisions and being for such period as shall be agreed to by the authority;
 	(e) Provide to any municipal utility natural gas management, transportation, storage, and related services and technical, financial, informational, promotional, engineering, and educational services;
 	(f) Enter into all other contracts necessary or convenient in connection with any project undertaken by the authority or the services it provides to municipal utilities, including but not limited to contracts for the transportation, storage, exchange, resale, or remarketing of gas and commodity price exchange, swap, cap, floor, or collar agreements, containing such terms and provisions and being for such period as shall be agreed to by the authority;
 	(g) Include in any contract provision for the indemnification of the parties upon early termination or default thereunder for the rights and remedies of the parties to the contract to be governed by the laws of another state and consenting to the jurisdiction of the courts of the United States or another state over any action brought in connection with such contract; and
 	(h) Issue bonds to finance the cost of any project or any of the authority’s purposes and as security for the payment thereof and for the performance by the authority of its contractual obligations in connection with any project, grant liens or mortgages upon or otherwise pledge, assign, or encumber any or all of its property, assets, contractual rights and interests, and all or any part of the revenues and receipts therefrom, whether then owned or thereafter acquired.
(2) A gas acquisition authority may undertake, acquire, or construct a project with capacity or service greater than the requirements of the municipal utilities that created the authority in order to achieve economies of scale or other benefits determined by the authority, provided that any surplus or additional capacity or service shall be sold by the authority to other municipal utilities upon terms reasonably determined to provide for the full recovery of its costs.
History
History. 
Enact. Acts 2008, ch. 159, § 4, effective July 15, 2008.

353.408.  Issuance of bonds for benefit of authority.
Text
(1) Bonds shall be issued by a gas acquisition authority pursuant to KRS 65.270 and this section, provided that, notwithstanding the provisions of KRS 65.270 or any other provision of law, the authority:
 	(a) May issue notes in anticipation of the issuance of bonds, issue bonds for one (1) or more projects and purposes, and issue bonds to refund bonds previously issued;
 	(b) May issue bonds in one (1) or more series that mature not more than forty (40) years from their date and are subject to redemption or tender for purchase by the owners thereof at such times, upon such terms and at such prices as are set forth in the proceedings authorizing their issuance;
 	(c) May issue and secure its bonds pursuant to a bond resolution, trust indenture, or other security instrument approved by its governing body, establish and fund from bond proceeds or its revenues and reserves as it shall deem necessary or desirable, and enter into such covenants and agreements with the owners of the bonds as shall be necessary to secure the same;
 	(d) May sell its bonds at public or private sale in such manner, at such price, and upon such terms as shall be determined by its governing body;
 	(e) May, in connection with its bonds, enter into contracts for bond insurance, surety bonds, bond ratings, letters of credit, and other forms of credit enhancement, lines of credit, trustee and paying agent services, standby bond purchase agreements and other liquidity facilities, and bond remarketing agreements, reimbursement agreements, interest rate swap, exchange, cap, or collar contracts, forward delivery contracts, all as approved by its governing body; and
 	(f) Shall take all actions necessary to authorize, issue, and secure its bonds, and no actions shall be required to be taken under KRS 65.270 by the municipal utilities that created the authority.
(2) Bonds issued by a gas acquisition authority shall be fully negotiable for all purposes. Any lien, pledge, or other security interest created by an authority to secure its obligations is valid, binding, perfected, and enforceable on and after the effective date of the bond resolution, trust indenture, or other security instrument under which it is created, and no physical delivery, filing, or recording shall be required to perfect the same under the Uniform Commercial Code or otherwise. An authority may, but shall not be required to, publish any of its proceedings in connection with the issuance of bonds.
(3) Bonds issued by a gas acquisition authority shall constitute an obligation of only the authority, shall be payable solely from the property, revenue, and income pledged for their payment, and shall not constitute an indebtedness, liability, or obligation of the municipal utilities that created the authority, the Commonwealth, or any political subdivision thereof other than the authority.
History
History. 
Enact. Acts 2008, ch. 159, § 5, effective July 15, 2008.

353.410.  Gas sale contracts by gas acquisition authority.
Text
(1) Contracts for the sale of gas from projects or undertakings of a gas acquisition authority shall contain such terms and provisions as the authority determines necessary to provide revenues sufficient to enable the authority to pay its operation, maintenance, and debt service costs. Any municipal utility of the Commonwealth that owns or operates a municipal utility system is hereby authorized to contract to purchase gas from a gas acquisition authority upon such terms as the parties may agree, including full or partial requirements contracts, contracts for the purchase of specified quantities of gas, and contracts requiring minimum payments, regardless of whether gas is made available by the authority or taken by the municipal utility.
(2) Any gas sale contract between a gas acquisition authority and a municipal utility of the Commonwealth shall provide that the municipal utility shall be obligated to make payments solely from the available revenues and income from the operation of a designated municipal utility, or other revenues when applicable, as an operation and maintenance expense and a cost of purchased natural gas. Neither the full faith and credit nor the taxing power of the municipal utility shall be pledged for the payment of any obligation under any such contract. A municipal utility shall establish, charge, and collect rates and charges for the services provided by its utility facilities sufficient to provide revenues sufficient to meet its obligations under any gas sale contract with an authority and to pay its obligations payable from or constituting a charge against such revenues.
(3) No municipal utility that purchases gas from a gas acquisition authority shall in any event be liable for the payment of bonds issued by the authority or for the performance by the authority of its contractual obligations in connection with any project.
History
History. 
Enact. Acts 2008, ch. 159, § 6, effective July 15, 2008.

 Severed Mineral Interests of Unknown or Missing Owners
353.460.  Definitions. 
353.462.  Jurisdiction in Circuit Court. 
353.464.  When court may declare trust and appoint trustee — Persons authorized to institute proceedings. 
353.466.  Persons to be joined as defendants — Verified petition showing effort to locate owners — Advertisement and lis pendens notice, contents — Trustee ad litem. 
353.468.  If advantageous to unknown or missing owner, court may declare trust — Bond of trustee — Sale of lease — Trustee’s report — When court not to authorize trustee’s lease — Trustee to use percentage of funds to search for owner — Period during which unknown or missing owner may establish identity and title. 
353.470.  When trustee may convey title in mineral interest to surface owner — Payment to surface owner — Final report of trustee — Termination of trust. 
353.472.  Payment to surface owner when leased mineral never produced commercially. 
353.474.  Payment of attorneys’ fees, expenses, and court costs. 
353.476.  When action by unknown or missing owner is barred. 
353.460.  Definitions.
Text
As used in KRS 353.462 to 353.476, the following definitions shall apply:
 	(1) A “severed mineral interest” is any whole or fractional interest in any or all minerals which have been severed from the surface estate by grant, exception, reservation or other means.
 	(2) An “unknown or missing owner” is any person vested with a severed mineral interest and whose present identity or location cannot be determined from the records of the county in which the land is located or by diligent inquiry in the vicinity of the owner’s last known place of residence, and shall include his unknown heirs, successors and assigns.
History
History. 
Enact. Acts 1982, ch. 165, § 1, effective July 15, 1982.
Annotations
Research References and Practice Aids
Journal of Mineral Law & Policy.
Comments, Severed Mineral Interests of Unknown or Missing Owners in Kentucky, 3 J.M.L. & P. 185 (1987-88).
Kentucky Law Journal.
Note, Braun, Rock of Ages: Why Kentucky’s Use of the Abandonment Test in Deciding the Ownership of Mineral Refuse Is Inadequate,97 Ky. L.J. 293 (2008).

353.462.  Jurisdiction in Circuit Court.
Text
The Circuit Court of the county wherein the severed mineral interests sought to be leased, or the major portion thereof, is situated shall have jurisdiction of the proceedings authorized under KRS 353.464 through 353.476.
History
History. 
Enact. Acts 1982, ch. 165, § 2, effective July 15, 1982.

353.464.  When court may declare trust and appoint trustee — Persons authorized to institute proceedings.
Text
(1) If the title to any severed mineral interest is vested in an unknown or missing owner and it appears that the development of the minerals will be advantageous to the owner, the Circuit Court of the county in which the minerals or the major portion thereof lies shall have the power to declare a trust therein, appoint a trustee for the unknown or missing owners and authorize the trustee to sell, execute and deliver a valid lease thereon on terms and conditions customary in the area for the minerals covered thereby and similarly situated. The lease shall continue in full force and effect after the termination of the trust unless the lease has previously expired by its own terms.
(2) Proceedings for the appointment of a trustee may be instituted by any person:
 	(a) Vested in fee simple with the surface estate overlying the particular minerals sought to be developed;
 	(b) Vested in fee simple with an undivided interest in the particular minerals sought to be developed;
 	(c) Vested in fee simple with the entire interest in the particular minerals sought to be developed under lands immediately adjacent and contiguous to those lands under which the same minerals are vested in unknown or missing owners; or
 	(d) Vested with a valid and subsisting mineral lease, the lessor of which is a person defined under either paragraph (b) or (c) of this subsection.
History
History. 
Enact. Acts 1982, ch. 165, § 3, effective July 15, 1982.
Annotations
Research References and Practice Aids
Journal of Mineral Law & Policy.
Comments, Severed Mineral Interests of Unknown or Missing Owners in Kentucky, 3 J.M.L. & P. 185 (1987-88).

353.466.  Persons to be joined as defendants — Verified petition showing effort to locate owners — Advertisement and lis pendens notice, contents — Trustee ad litem.
Text
(1) The person seeking to impress a trust upon a severed mineral interest for the purpose of leasing and developing same shall join as defendants to the action all those persons having record title thereto who are unknown or missing and the unknown heirs, successors and assigns of all such persons. The persons named as defendants and who are the unknown or missing owners as defined herein, shall stand for and represent the full title and the whole interest of the unknown or missing owners in the severed mineral interest or estate or interest therein. All parties not in being who might have some contingent or future interest therein, and all persons whether in being or not in being, having any interest, present, future or contingent, in the severed mineral interests sought to be leased, shall be fully bound by the proceedings hereunder.
(2) There shall be filed a verified petition specifically setting forth the efforts to locate and identify the unknown or missing owners of the interests to be leased and such other information known to the petitioner which might be helpful in identifying or locating the present owners thereof. There shall be attached to the petition as an exhibit thereto a certified copy of the instrument creating the original severance and such additional instruments as are necessary to show the vesting of title to the minerals in the last record owner thereof. The petitioner shall establish to the satisfaction of the court that a diligent effort has been made to identify and locate the present owners of said interests.
(3) Service of process shall be as provided by the Kentucky Rules of Civil Procedure and there shall be filed a lis pendens notice in the county clerk’s office of the county wherein the mineral estate or the larger portion thereof lies. Immediately upon the filing of the petition, the petitioner shall advertise as provided in KRS Chapter 424. Both the advertisement and the lis pendens notice shall contain the names of all of the parties and their last known addresses, the date and recording data of the original deed or other conveyance which created the mineral severance, an adequate description of the land as contained therein, the source of title of the last known owners of the severed mineral interests and a statement that the action is brought for the purpose of impressing a trust authorizing the execution and delivery of a valid and present mineral lease for development of the particular minerals described in the petition. The court, in its discretion, may order advertisement elsewhere or by additional means if there is reason to believe that additional advertisement might result in identifying and locating the unknown or missing owners.
(4) The court shall appoint a trustee ad litem, who shall be a licensed, practicing attorney, to represent the unknown or missing owners and their unknown heirs, successors and assigns. The trustee ad litem shall review the petition and file an answer and such other pleadings as are necessary and proper to represent fairly the interest of the unknown or missing owners. It shall be the duty of the trustee ad litem to make an independent inquiry and search for the purpose of identifying and locating the unknown or missing owners and he shall report to the court the results of the investigation. The court shall allow the trustee ad litem a reasonable fee for his services to be taxed as costs.
History
History. 
Enact. Acts 1982, ch. 165, § 4, effective July 15, 1982.
Annotations
Research References and Practice Aids
Journal of Mineral Law & Policy.
Comments, Severed Mineral Interests of Unknown or Missing Owners in Kentucky, 3 J.M.L. & P. 185 (1987-88).
Treatises
Caldwell’s Kentucky Form Book, 5th Ed., Practice Context for Lis Pendens, § 312.00.

353.468.  If advantageous to unknown or missing owner, court may declare trust — Bond of trustee — Sale of lease — Trustee’s report — When court not to authorize trustee’s lease — Trustee to use percentage of funds to search for owner — Period during which unknown or missing owner may establish identity and title.
Text
(1) If, upon presentation to the Circuit Court of the petition, the answer of the trustee ad litem and the proof presented by the petitioner in such case, it appears to the court that development of the severed mineral interests will be advantageous to the unknown or missing owners, the court shall declare a trust in the lands or estate or interest therein, appoint a trustee therefor and authorize the trustee to sell, execute and deliver a valid mineral lease covering the severed mineral interests in and underlying the lands.
(2) Should the court appoint a trustee pursuant to subsection (1) of this section, the court shall, in its decree, require the trustee to give a bond in favor of the owners of the severed mineral interest which is to be leased and shall fix the amount of the bond. The decree of the court shall further provide for all of the terms and provisions of the lease which the trustee is authorized to make. It shall be discretionary with the court as to whether or not the trustee’s sale of lease shall be public or private and the decree shall provide therefor, and if a public sale be authorized, the court shall in its decree fix and determine the notice to be given. The sale shall be for cash, payable on confirmation of sale. No appraisal shall be required.
(3) The trustee shall proceed in compliance with the provisions of the decree to sell the lease authorized thereby, and after making the sale shall make a report thereof to the court. Upon filing the report, the court may hear evidence as to whether or not the sale price is reasonable, and if the court is satisfied with the sale and the amount received therefor, the sale shall be confirmed by the court and the lease shall be executed by the trustee with the approval of the court endorsed on the face thereof.
(4) The court shall not authorize a trustee’s lease upon the severed mineral interest of any owner whose identity and whereabouts is known, or can be ascertained by diligent inquiry, or is discovered as a result of the action brought hereunder; and any such owner may intervene as a matter of right at any time prior to the entry of judgment approving the trustee’s lease, for the purpose of establishing his title to the severed mineral interests, and if the mineral owners claim is established to the satisfaction of the court, the court shall dismiss the action as to the intervenor’s interest at plaintiff’s cost.
(5) The trustee shall collect the proceeds, if any, from the sale of the lease and hold and invest the same for the use and benefit of the unknown or missing owners. The court upon its own motion or upon motion of the trustee may authorize the trustee to expend an amount not to exceed ten percent (10%) of the funds collected by the trustee for the purpose of instituting a search for the unknown or missing owners.
(6) Within seven (7) years after the date of first commercial production of the severed mineral interests under the trustee’s lease, any person being an unknown or missing owner of the severed mineral interest or any undivided portion thereof, may petition the Circuit Court to redocket the action in which the trustee’s lease was sought and approved in accordance with subsection (3) of this section and may thereupon present such proof as the court may deem necessary to establish his identity and title to the severed mineral interest or any portion thereof. If the court finds that the unknown or missing owners have established their identity and title, the trustee shall be directed to distribute the funds in his hands attributable to the unknown or missing owners’ interest, and shall assign all future proceeds from said lease to the owners as their interests appear and shall deliver to the owners a recordable instrument documenting their title to the severed mineral interest, which instrument shall bear the endorsement and approval of the Circuit Court on the face thereof.
History
History. 
Enact. Acts 1982, ch. 165, § 5, effective July 15, 1982.
Annotations
Research References and Practice Aids
Journal of Mineral Law & Policy.
Comments, Severed Mineral Interests of Unknown or Missing Owners in Kentucky, 3 J.M.L. & P. 185 (1987-88).

353.470.  When trustee may convey title in mineral interest to surface owner — Payment to surface owner — Final report of trustee — Termination of trust.
Text
(1) If the severed mineral interests which are the subject of a trustee’s lease executed and delivered in accordance with KRS 353.468(3) are produced commercially, and the owners of the severed mineral interests remain unknown or missing for a period of seven (7) years from the date of first production under the lease, the trustee shall file a motion with the court naming the then present surface owners as additional parties and require the surface owners to appear and present proof to the satisfaction of the court that they are vested with fee simple title to the surface estate. Upon a finding by the court that the surface estate is vested in fee simple in the surface owners, the court shall order the trustee to convey to the surface owners by recordable instrument the unknown or missing owners’ interest in the severed mineral interests, which conveyance shall be approved by endorsement by the court on the face thereof.
(2) The trustee shall pay to the surface owners the funds which have accrued to the credit of the severed mineral interests to the date of his final report after payment of all allowable fees, expenses and court costs including a fee to be paid to the trustee in an amount determined by the court.
(3) From and after the date of the conveyance from the trustee to the surface owners executed and delivered in accordance with subsection (1) of this section, the surface owners shall be entitled to receive all proceeds of production attributable to the severed mineral interests.
(4) Upon the delivery of the conveyance directed in subsection (1) of this section, and after the payment as directed in subsection (2) of this section, the trustee shall make his final report to the court, and upon approval thereof, the court shall order the trust terminated and the trustee and his bond discharged.
History
History. 
Enact. Acts 1982, ch. 165, § 6, effective July 15, 1982.
Annotations
Research References and Practice Aids
Journal of Mineral Law & Policy.
Comments, Severed Mineral Interests of Unknown or Missing Owners in Kentucky, 3 J.M.L. & P. 185 (1987-88).

353.472.  Payment to surface owner when leased mineral never produced commercially.
Text
If the leased minerals are never produced commercially during the term of the trustee’s lease, the trustee shall pay any proceeds accruing from the lease to the then surface owners upon the termination of the lease in accordance with its terms or upon the expiration of seven (7) years following the date of judgment authorizing the lease, whichever last occurs. The payments shall be made in the same manner and on the same conditions as expressed in KRS 353.470(2).
History
History. 
Enact. Acts 1982, ch. 165, § 7, effective July 15, 1982.

353.474.  Payment of attorneys’ fees, expenses, and court costs.
Text
All attorneys’ fees, expenses, and court costs incident to the original proceedings authorized hereunder shall be paid by the lessee if a lease is executed pursuant hereto, and by the plaintiff if for any reason no lease is executed. Subsequent to entry of judgment, all allowable fees, expenses, and court costs shall be paid out of funds in the hands of the trustee.
History
History. 
Enact. Acts 1982, ch. 165, § 8, effective July 15, 1982.

353.476.  When action by unknown or missing owner is barred.
Text
After the expiration of seven (7) years from the date of first commercial production of the severed mineral pursuant to the terms of the lease authorized hereunder, or the expiration of seven (7) years from the date of entry of judgment authorizing the lease in the event there is no commercial production, whichever date last occurs, no action may be brought by any unknown or missing owner to recover any past or future proceeds accrued or to be accrued from the lease herein authorized. After the expiration of seven (7) years from the date of first commercial production of the severed mineral pursuant to the terms of the lease authorized hereunder, no action may be instituted by any unknown or missing owner to recover any right, title or interest in and to the severed mineral interest subject to the lease.
History
History. 
Enact. Acts 1982, ch. 165, § 9, effective July 15, 1982.

 Oil and Gas Conservation
353.500.  Declaration of policy of KRS 353.500 to 353.720. 
353.510.  Definitions for KRS 353.500 to 353.720. 
353.520.  Territorial application of KRS 353.500 to 353.720 — Waste of oil and gas prohibited. 
353.530.  Director of Division of Oil and Gas — Qualifications — Duties — Oath. 
353.540.  Authority of department — Jurisdiction. 
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353.560.  Further authority. 
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353.565.  Kentucky Oil and Gas Conservation Commission. 
353.570.  Permit required — Department may authorize operation prior to issuance of permit. 
353.572.  Eligibility requirements for permit issuance or transfer under this chapter — When operator ineligible to receive a permit or become a successor operator, factors considered — Energy and Environment Cabinet to promulgate administrative regulations relating to compliance with eligibility requirements — Restoration of eligibility for applicants, operators, and control persons. 
353.575.  Duty of applicant to meet and confer with permittee if drilling will disturb permitted area. 
353.580.  Expiration of permit — Extensions. 
353.588.  Investigation of abandoned wells — Application — Report — Bond. 
353.590.  Application for permit — Fees — Plat — Plugging and restoration bonds — Blanket bonds — Corporate guarantee — Use of forfeited funds — Oil and gas well plugging fund — Well closure orders — Requirements for permitted stratigraphic test wells — Wells not included in “water supply well” — Review under KRS 353.700. 
353.5901.  Operations and reclamation plan — Contents, distribution, and agreement or meditation — Meditation report. 
353.591.  Purpose and application of KRS 353.592 and 353.593. 
353.592.  Powers of the department. 
353.593.  Appeals to Office of Administrative Hearings. 
353.595.  Notice to surface owner of intent to drill oil or gas well — Compensation for damage to surface — Restoration of surface. 
353.597.  Replacement of disrupted water supply by well operator. 
353.600.  Copy of plat to be sent to owner or operator of coal-bearing stratum underlying well. [Repealed.] 
353.610.  Conditions under which permits may be issued — Exceptions. 
353.620.  Variance from requirements of KRS 353.610 — Review under KRS 353.700. 
353.630.  Pooling of oil and gas interests — Conditions — Review under KRS 353.700. 
353.640.  Pooling order — Notice — Provisions — Surrender or sharing of interest — Limited participation — Review under KRS 353.700. 
353.645.  Operation and development as a unit of oil and gas interests in a pool or pools — Application for unit — Hearing — Unitization order — Review under KRS 353.700. 
353.650.  Exclusion of royalty interest in computing share of production — Limitation. 
353.651.  Vertical and horizontal deep wells — Establishment and regulation of drilling units — Pooling of interests — Exceptions. 
353.652.  Unit operation of pool — Procedure. 
353.653.  Share of production from drilling unit or unitized pool. 
353.654.  Drilling without consent of landowner prohibited. 
353.655.  Use of shackle rods or related cables prohibited. 
353.656.  Display of danger signs on oil storage facilities. 
353.660.  Report required after termination of operations — Contents — Confidentiality of information. 
353.6601.  Advance notice to surface owner located within 1,000 feet of high-volume horizontal fracturing treatment of a horizontal well. 
353.6602.  Baseline water quality testing required prior to commencement of a high-volume horizontal fracturing treatment on a deep horizontal well. 
353.6603.  Completion of chemical disclosure registry form. 
353.6604.  Confidentiality of trade secrets — When disclosure is required. 
353.6605.  Disclosure of trade secret information to assist in responding to emergency spill or discharge. 
353.6606.  Treatment of trade secret information in response to open records request. 
353.670.  Promulgation of regulations — Hearing — Written record of hearing. 
353.680.  Notice — Method of giving — Proof of service. [Repealed.] 
353.690.  Production of evidence — Failure to comply. 
353.700.  Administrative review of final determination or order of department — Petition — Notice — Hearing — Report and recommended order of hearing officer — Final order of secretary — Judicial Review. 
353.710.  Suit to enjoin violation — By department, person adversely affected, Attorney General. 
353.720.  Construction of KRS 353.500 to 353.720. 
353.730.  Investigation of abandoned wells — Application — Report — Bond. [Renumbered] 
353.500.  Declaration of policy of KRS 353.500 to 353.720.
Text
(1) It is hereby declared to be the public policy of this Commonwealth to foster conservation of all mineral resources, to encourage exploration for such resources, to protect correlative rights of land and mineral owners, to prohibit waste and unnecessary surface loss and damage and to encourage the maximum recovery of oil and gas from all deposits thereof now known and which may hereafter be discovered; and to promote safety in the operation thereof. To that end, KRS 353.500 to 353.720 is enacted and shall be liberally construed to give effect to such public policy.
(2) The General Assembly finds that governmental responsibility for regulating all aspects of oil and gas exploration, production, development, gathering, and transmission rests with state government. The department shall promulgate regulations relating thereto and take all actions necessary to assure efficient oil and gas operations and to protect the property, health, and safety of the citizens of the Commonwealth in a manner consistent with KRS Chapter 353, and to the exclusion of all other nonstate governmental entities except as provided in KRS Chapter 100. The department shall promulgate regulations relating to gathering lines within six (6) months after June 24, 2003. Nothing in this section shall be construed as limiting the rights of local governmental units to regulate the use of streets, highways, and rights-of-way. The department shall report quarterly to the Legislative Research Commission beginning July 1, 2003, through December 31, 2004. The report shall detail progress made in carrying out this section, and the efficacy of the regulatory programs implemented.
History
History. 
Enact. Acts 1960, ch. 103, § 1; 2003, ch. 150, § 7, effective June 24, 2003.
Annotations
Legislative Research Commission Note.
 
The interstate compact to conserve oil and gas was ratified, approved, and confirmed by the Commonwealth of Kentucky and the Governor directed to sign the Compact by joint resolution of the 1942 General Assembly (Acts 1942, ch. 267). Section 1 of the Compact was repealed, amended, and reenacted by joint resolution of the 1948 General Assembly, authorizing the execution of the Interstate Compact to conserve oil and gas and any renewal thereof within the Governor’s discretion (Acts 1948, ch. 288).
NOTES TO DECISIONS
1. Municipalities.
2. Public Policy.
3. Interference with Subservient Estate.
4. Responsibilities of Oil and Gas Lease Assignee.
1.Municipalities.
 Prior to the 2003 amendment, this section did not preempt the authority of municipalities under their police power to regulate the recovery of oil and gas within the city limits. Blancett v. Montgomery, 398 S.W.2d 877, 1966 Ky. LEXIS 514 (Ky. 1966).
2.Public Policy.
 The public policy of the commonwealth as promulgated in the Oil and Gas Conservation Act is one of conservation and this public policy is applicable to voluntary, private pooling agreements. Smith v. Rogers, 702 S.W.2d 425, 1986 Ky. LEXIS 227 (Ky. 1986).
 District court properly granted summary judgment in favor of a lessee in the lessor’s action seeking a declaration that the parties’  oil-and-gas lease was null and void after no oil or gas was marketed from the leased property for over 40 years; the lease expressly provided for extension by payment of nominal delay rentals, and the lease did not violate public policy under KRS 353.500(1) and 353.720(2). Northup Props., Inc. v. Chesapeake Appalachia, L.L.C., 567 F.3d 767, 2009 FED App. 0205P, 2009 U.S. App. LEXIS 12217 (6th Cir. Ky. 2009).
3.Interference with Subservient Estate.
 Defendant did not employ its estate in a reasonable manner to avoid interference with the proper use of plaintiff’s subservient estate as defendant conducted its mining operations in such a way as to do physical damage to plaintiff’s property, damage which could have been avoided with the use of reasonable care by defendant. This was a simple case of trespass and under such circumstances, plaintiff was entitled to recover its damages. Columbia Gas Transmission Corp. v. Limited Corp., 759 F. Supp. 343, 1990 U.S. Dist. LEXIS 18926 (E.D. Ky. 1990), aff'd, 951 F.2d 110, 1991 U.S. App. LEXIS 29791 (6th Cir. Ky. 1991).
4.Responsibilities of Oil and Gas Lease Assignee.
 Assignee of oil and gas leases was required, by KRS 353.590(6) (now (21)), to assume the obligation to plug oil and gas wells and the responsibility to post bond with the Department of Mines and Minerals to ensure the plugging of such wells. Pro Gas v. Har-Ken Oil Co., 883 S.W.2d 485, 1994 Ky. LEXIS 87 (Ky. 1994).
Opinions of Attorney General.
 The Department of Mines and Minerals has both the authority and the duty under this chapter to protect the public interest by promulgating and implementing reasonable regulations concerning the drilling of oil and gas wells through a gas storage zone. OAG 69-613.
 When the Department of Mines and Minerals feels that an application is properly made to inject water in and around oil wells and that a maximum recovery can be had by the injection of such water, the Department may issue a permit allowing for secondary recovery or such other practice as may produce the greatest amount of oil from any one area and there would be no liability on the part of the Department for the issuance of such permits, if there was no negligence or intentional wrongdoing. OAG 73-388.
Research References and Practice Aids
Journal of Natural Resources & Environmental Law.
Clevinger, The Battle Between Coal Rights and Gas Rights Continues: Hazard Coal Corp. v. Kentucky West Virginia Gas Co., 20 J. Nat. Resources & Envtl. L. 131 (2005-2006).
Journal of Mineral Law & Policy.
Comments, Pooling Provisions in Oil and Gas Leases, 4 J.M.L. & P. 345 (1988-89).

353.510.  Definitions for KRS 353.500 to 353.720.
Text
As used in KRS 353.500 to 353.720, unless the context otherwise requires:
 	(1) “Department” means the Department for Natural Resources;
 	(2) “Commissioner” means the commissioner of the Department for Natural Resources;
 	(3) “Director” means the director of the Division of Oil and Gas as provided in KRS 353.530;
 	(4) “Commission” means the Kentucky Oil and Gas Conservation Commission as provided in KRS 353.565;
 	(5) “Person” means any natural person, corporation, association, partnership, receiver, governmental agency subject to KRS 353.500 to 353.720, trustee, so-called common-law or statutory trust, guardian, executor, administrator, or fiduciary of any kind, federal agency, state agency, city, commission, political subdivision of the Commonwealth, or any interstate body;
 	(6) “Correlative rights” means the reasonable opportunity of each person entitled thereto to recover and receive or receive, without waste, the oil and gas in and under or produced from a tract or tracts in which the person owns or controls an interest, or proceeds thereof;
 	(7) “Oil” means natural crude oil or petroleum and other hydrocarbons, regardless of gravity, which are produced at the well in liquid form by ordinary production methods and which are not the result of condensation of gas after it leaves the underground reservoir;
 	(8) “Gas” means all natural gas, including casinghead gas, and all other hydrocarbons not defined in subsection (7) of this section as oil;
 	(9) “Pool” means:
 		(a) An underground reservoir containing a common accumulation of oil or gas or both; or
 		(b) An area established by the department or the commission as a pool. Each productive zone of a general structure which is completely separated from any other zone in the structure, or which for the purpose of KRS 353.500 to 353.720 may be so declared by the department, is covered by the word “pool”;
 	(10) “Field” means the general area which is underlaid or appears to be underlaid by at least one (1) pool; and “field” includes the underground reservoir containing oil or gas or both. The words “field” and “pool” mean the same thing when only one (1) underground reservoir is involved; however, “field,” unlike “pool,” may relate to two (2) or more pools;
 	(11) “Just and equitable share of production” means, as to each person, an amount of oil or gas or both substantially equal to the amount of recoverable oil and gas in that part of a pool underlying his tract or tracts;
 	(12) “Abandoned,” when used in connection with a well or hole, means a well or hole which has never been used, or which, in the opinion of the department, will no longer be used for the production of oil or gas or for the injection or disposal of fluid therein;
 	(13) “Workable bed” means:
 		(a) A coal bed actually being operated commercially;
 		(b) A coal bed that the department decides can be operated commercially and the operation of which can reasonably be expected to commence within not more than ten (10) years; or
 		(c) A coal bed which, from outcrop indications or other definite evidence, proves to the satisfaction of the commissioner to be workable, and which, when operated, will require protection if wells are drilled through it;
 	(14) “Well” means a borehole:
 		(a) Drilled or proposed to be drilled for the purpose of producing gas or oil;
 		(b) Through which gas or oil is being produced; or
 		(c) Drilled or proposed to be drilled for the purpose of injecting any water, gas, or other fluid therein or into which any water, gas, or other fluid is being injected;
 	(15) “Shallow well” means any well drilled and completed at a depth of six thousand (6,000) feet or less except, in the case of any well drilled and completed east of longitude line 84 degrees 30’; shallow well means any well drilled and completed at a depth of six thousand (6,000) feet or above the base of the lowest member of the Devonian Brown Shale, whichever is the deeper in depth;
 	(16) “Deep well” means any well drilled and completed below the depth of six thousand (6,000) feet or, in case of a well located east of longitude line 84 degree 30’, a well drilled and completed at a depth below six thousand (6,000) feet or below the base of the lowest member of the Devonian Brown Shale, whichever is deeper;
 	(17) “Operator” means:
 		(a) For a deep well, any owner of the right to develop, operate, and produce oil and gas from a pool and to appropriate the oil and gas produced therefrom, either for himself or for himself and others. In the event that there is no oil and gas lease in existence with respect to the tract in question, the owner of the oil and gas rights therein shall be considered as the royalty owner to the extent of the prevailing royalty in the oil and gas in that portion of the pool underlying the tract owned by the owner, and as operator as to the remaining interest in such oil and gas. In the event the oil is owned separately from the gas, the owner of the right to develop, operate, and produce the substance being produced or sought to be produced from the pool shall be considered as “operator” as to such pool; and
 		(b) For a shallow well, any owner of the right to develop, operate, and produce oil and gas from a pool and to appropriate the oil and gas therefrom, either for himself or herself, or for himself or herself and others. If there is no oil and gas lease in existence with respect to the tract in question, the owner of the oil and gas rights therein shall be considered as operator to the extent of seven-eighths (7/8) of the oil and gas in that portion of the pool underlying the tract owned by the owner, and as a royalty owner as to the one-eighth (1/8) interest in the oil and gas. If the oil is owned separately from the gas, the owner of the right to develop, operate, and produce the substance being produced or sought to be produced from the pool shall be considered as operator as to the pool;
 	(18) “Royalty owner” means any owner of oil and gas in place, or oil and gas rights, to the extent that the owner is not an operator as defined in subsection (17) of this section;
 	(19) “Drilling unit” generally means the maximum area in a pool which may be drained efficiently by one (1) well so as to produce the reasonable maximum oil or gas reasonably recoverable in the area. Where the regulatory authority has provided rules for the establishment of a drilling unit and an operator, proceeding within the framework of the rules so prescribed, has taken the action necessary to have a specified area established for production from a well, the area shall be a drilling unit;
 	(20) “Underground source of drinking water” means those subsurface waters identified as in regulations promulgated by the department which shall be consistent with the definition of underground source of drinking water in regulations promulgated by the Environmental Protection Agency pursuant to the Safe Drinking Water Act, 42 U.S.C. secs. 300(f) et seq.;
 	(21) “Underground injection” means the subsurface emplacement of fluids by well injection but does not include the underground injection of natural gas for purposes of storage;
 	(22) “Endangerment of underground sources of drinking water” means underground injection which may result in the presence in underground water, which supplies or can reasonably be expected to supply any public water system, of any contaminant and if the presence of the contaminant may result in the system’s not complying with any national primary drinking water regulation or may otherwise adversely affect the health of persons;
 	(23) “Class II well” means wells which inject fluids:
 		(a) Which are brought to the surface in connection with conventional oil or natural gas production and may be commingled with waste waters from gas plants which are an integral part of production operations, unless those waters are classified as a hazardous waste at the time of injection;
 		(b) For enhanced recovery of oil or natural gas; and
 		(c) For storage of hydrocarbons which are liquid at standard temperature and pressure;
 	(24) “Fluid” means any material or substance which flows or moves whether in a semisolid, liquid, sludge, gas, or any other form or state;
 	(25) “Horizontal well” means a well, the wellbore of which is initially drilled on a vertical or directional plane and which is curved to become horizontal or nearly horizontal, in order to parallel a particular geological formation and which may include multiple horizontal or stacked laterals;
 	(26) “Vertical well” means a well, the wellbore of which is drilled on a vertical or directional plane into a formation and is not turned or curved horizontally to allow the wellbore additional access to the oil and gas reserves in the formation;
 	(27) “Prevailing royalty” means the royalty rate or percentage that the department or the commission determines is the royalty most commonly applicable with regard to the tract or unit in the issue. The royalty rate set by the department or the commission shall not be less than one-eighth (1/8) or twelve and one-half percent (12.5%);
 	(28) “Best management practices” means demonstrated practices intended to control site runoff and pollution of surface water and groundwater to prevent or reduce the pollution of waters of the Commonwealth;
 	(29) “Abandoned storage tank facility” means any aboveground storage tank or interconnected grouping of tanks that is no longer being actively used and maintained in conjunction with the production and storage of crude oil or produced water;
 	(30) “Spill prevention, control, and countermeasure structures” means containment structures constructed around a storage facility to contain facility discharges;
 	(31) “Landowner” means any person who owns real property where an abandoned storage tank facility is currently located;
 	(32) “Chemical Abstracts Service” means the division of the American Chemical Society that is the globally recognized authority for information on chemical substances;
 	(33) “Chemical abstracts service number” means the unique identification number assigned to a chemical by the Chemical Abstracts Service;
 	(34) “Chemical” means any element, chemical compound, or mixture of elements or compounds that has its own specific name or identity, such as a chemical abstracts service number;
 	(35) “Chemical disclosure registry” means the chemical registry known as FracFocus developed by the Groundwater Protection Council and the Interstate Oil and Gas Compact Commission. If that registry becomes permanently inoperable, the chemical disclosure registry shall mean another publicly accessible Web site that is designated by the commissioner;
 	(36) “Division” means the Kentucky Division of Oil and Gas;
 	(37) “Emergency spill or discharge” means an uncontrolled release, spill, or discharge associated with an oil or gas well or production facility that has an immediate adverse impact to public health, safety, or the environment as declared by the secretary of the cabinet;
 	(38) “Health professional” means a physician, physician assistant, nurse practitioner, registered nurse, or emergency medical technician licensed by the Commonwealth of Kentucky;
 	(39) “High-volume horizontal fracturing treatment” means the stimulated treatment of a horizontal well by the pressurized application of more than eighty thousand (80,000) gallons of water, chemical, and proppant, combined for any stage of the treatment or three hundred twenty thousand (320,000) gallons in the aggregate for the treatment used to initiate or propagate fractures in a geological formation for the purpose of enhancing the extraction or production of oil or natural gas;
 	(40) “Proppant” means sand or any natural or man-made material that is used in a hydraulic fracturing treatment to prop open the artificially created or enhanced fractures once the treatment is completed;
 	(41) “Total water volume” means the total quantity of water from all sources used in a high-volume hydraulic fracturing treatment;
 	(42) “Trade secret” means information concerning the volume of a chemical or relative concentration of chemicals used in a hydraulic fracturing treatment that:
 		(a) Is known only to the hydraulic fracturing treatment’s owners, employees, former employees, or persons under contractual obligation to hold the information in confidence;
 		(b) Has been perfected and appropriated by the exercise of individual ingenuity which gives the hydraulic fracturing treatment’s owner an opportunity to retain or obtain an advantage over competitors who do not know the information; and
 		(c) Is not required to be disclosed or otherwise made available to the public under any federal or state law or administrative regulation;
 	(43) “Cabinet” means the Energy and Environment Cabinet;
 	(44) “Stratigraphic test well” means an exploratory borehole drilled for the sole purpose of acquiring subsurface geological and structure test data;
 	(45) “Notice” means  the sending of certified mail to the last known address. The date  of delivery shall be the earlier of the date shown on the certified  mail return receipt or the date thirty (30) days after the date shown  on the postal service proof of mailing. For the purposes of KRS 353.620, 353.630, 353.640, and 353.700, any  unknown or nonlocatable owner shall be deemed to have received notice,  provided that the person giving the notice has caused to be published,  no more than thirty (30) days prior to the submission of an application  or order issued pursuant to an application, one (1) notice in the  newspaper of the largest circulation in each county in which any tract,  or portion thereof, affected or proposed to be affected, is located.  The applicant shall provide a copy of the published notification to  the director within twenty (20) days of the date of publication. The  notice shall:
 		(a) State, as applicable,  that an application is being filed with the division or that an order  has been issued pursuant to an application filed with the division;
 		(b) Describe any  tract, or portion thereof, affected or proposed to be affected;
 		(c) In the case of  an unknown owner, identify the name of the last known owner;
 		(d) In the case of  a nonlocatable owner, identify the owner and the owner’s last  known address; and
 		(e) State that any  party claiming an interest in any tract, or portion thereof, affected  or proposed to be affected, shall contact the operator at the published  address;

 	(46) (a) “Control person” means a person who:
 		 	1. Has the ability to commit the financial or real property assets or working resources of an entity to comply with this chapter and the administrative regulations promulgated hereunder with respect to the operations of a well or the manner in which a well is operated;
 		 	2. Has any other relationship that gives that person authority to determine the manner in which a well is operated, plugged, and abandoned. This includes a rebuttable presumption that an ineligible person is directing the actions of his or her spouse or child who files an application;
 		 	3. Is an officer, director, or general partner of an entity; or
 		 	4. Has an ownership interest in an entity equaling or exceeding fifty percent (50%), except that the cabinet may determine that a person has controlling interest in an entity with less than fifty percent (50%) ownership.
 		(b) Unless the person is determined to qualify under paragraph (a) of this subsection, “control person” does not include:
 		 	1. An independent third-party service company;
 		 	2. A contract operator;
 		 	3. A well tender or pumper;
 		 	4. The owner of a non-operated undivided working interest;
 		 	5. A limited partner;
 		 	6. A unitholder in a limited liability company; or
 		 	7. Any other person who by virtue of a joint operating agreement, entity governance agreement, or other contractual relationship does not have the right to control the manner in which a well is operated and plugged and abandoned;
 	(47) “Eligible well” means:
 		(a) An orphan well; or
 		(b) Any abandoned well that poses an imminent threat to human health, safety, or the environment; and
 	(48) “Orphan well” means any oil or gas well which has been determined by the cabinet to be improperly abandoned or improperly closed, and that:

 		(a) 1. Predates the state oil and gas permitting requirements enacted on June 16, 1960; or
 		 	2. Has no known history of permitting or bonding under any state regulatory program; and

 		(b) 1. Has no known owner or operator with continuing legal responsibility; or
 		 	2. All owners or operators with continuing legal responsibility for the well are determined to be financially insolvent following a reasonable investigation conducted by the cabinet.
History
HISTORY: 
Enact. Acts 1960, ch. 103, § 2; 1966, ch. 255, § 259; 1974, ch. 45, § 1; 1986, ch. 277, § 1, effective July 15, 1986; 2000, ch. 139, § 1, effective July 14, 2000; 2005, ch. 123, § 64, effective June 20, 2005; 2010, ch. 24, § 1903, effective July 15, 2010; 2015 ch. 21, § 12, effective June 24, 2015; 2016 ch. 40, § 1, effective July 15, 2016; 2018 ch. 94, § 4, effective July 14, 2018; 2019 ch. 21, § 1, effective June 27, 2019.
Annotations
NOTES TO DECISIONS
1.Pool.
 The proceeds from an oil pool must be apportioned according to each person’s contributions to the total production from the pool; where the property under the lease comprised only 60% of the pool, the assignor who held a one-eighth (1/8) overriding royalty interest was only entitled to 60% of a one-eighth (1/8) overriding royalty interest, or 7.5% of the production of the entire well. Rice Bros. Mineral Corp. v. Talbott, 717 S.W.2d 515, 1986 Ky. App. LEXIS 1457 (Ky. Ct. App. 1986).

353.520.  Territorial application of KRS 353.500 to 353.720 — Waste of oil and gas prohibited.
Text
(1) KRS 353.500 to 353.720 shall apply to all lands located in the Commonwealth, however owned, including any lands owned or administered by any government or any agency or political subdivision thereof, over which the Commonwealth has jurisdiction under its police power.
(2) The waste of oil and gas is hereby prohibited. The waste prohibited includes physical waste as that term is generally understood in the oil and gas industry and includes:
 	(a) The locating, drilling, equipping, operating or producing of any oil or gas well, or wells drilled, deepened, or reopened in a manner that causes, or tends to cause, a reduction in the quantity of oil or gas ultimately recoverable from a pool under prudent and proper operations, or contrary to any provision of, or any order, rule or regulation promulgated or issued under KRS 353.500 to 353.720;
 	(b) Permitting the migration of oil, gas or water from the stratum in which it is found into other strata, thereby ultimately resulting in the loss of recoverable oil or gas, or both;
 	(c) The drowning with water of any stratum or part thereof capable of producing oil or gas in paying quantities, except for secondary recovery purposes, or in hydraulic fracturing or other completion practices;
 	(d) The unreasonable damage to underground, fresh or mineral water supply, workable coal seams, or other mineral deposits in the operations for the discovery, development, production or handling of oil and gas;
 	(e) The unnecessary or excessive loss of oil and gas by spillage or venting or destruction of oil or gas or their constituents; and
 	(f) The drilling of more wells than are reasonably required to recover efficiently the maximum amount of oil and gas from a pool.
(3) The production of oil or gas from any well in any pool unless a permit has been issued as required by KRS 353.500 to 353.720, or in violation of the spacing provisions of KRS 353.500 to 353.720, is prohibited; except that this subsection shall not prohibit the continuation of production of oil or gas from a well producing oil or gas on June 16, 1960.
History
History. 
Enact. Acts 1960, ch. 103, § 3; 1974, ch. 45, § 2; 2003, ch. 150, § 8, effective June 24, 2003.
Annotations
Opinions of Attorney General.
 Oil and gas production from a well operating on June 16, 1960, may not be prohibited by the permitting process and spacing requirements for post-1960 wells may not be enforced under this section. OAG 95-9.

353.530.  Director of Division of Oil and Gas — Qualifications — Duties — Oath.
Text
(1) The secretary of the Energy and Environment Cabinet shall appoint, as director of the Division of Oil and Gas in the Department for Natural Resources, a person who has, at the time of his appointment, at least five (5) years’ experience in the exploration for or the production of oil or gas.
(2) It shall be his duty to administer the provisions of KRS 353.500 to 353.720 subject to the direction and supervision of the commissioner.
(3) Before taking office, the director shall take oath, which shall be certified by the officer administering it. The oath, in writing, and the certificate shall be filed in the office of the Secretary of State.
(4) No director shall, while holding office, acquire any financial interest, directly or indirectly, in any venture or activity for the exploration for or production of oil or gas in this Commonwealth.
History
History. 
Enact. Acts 1960, ch. 103, § 4; 2005, ch. 123, § 65, effective June 20, 2005; 2010, ch. 24, § 1904, effective July 15, 2010.

353.540.  Authority of department — Jurisdiction.
Text
(1) The department is authorized and it shall be its duty to administer and enforce KRS 353.500 to 353.720, all rules and regulations promulgated and orders issued hereunder, and to conduct such investigations as it deems necessary.
(2) The department is hereby granted authority and jurisdiction over all persons and property necessary for such purposes.
History
History. 
Enact. Acts 1960, ch. 103, § 6.

353.550.  Specific authority over oil and gas operators.
Text
Without limiting its general authority, the department shall have the specific authority to require of and from all operators of any oil or gas property in this Commonwealth:
 	(1) Identification of producing leases, submitted on the form on which production is required by the department to be reported;
 	(2) The making of driller’s logs, and filing of all logs and downhole surveys made;
 	(3) The drilling, casing, operation, and plugging of wells in such manner as to prevent:
 		(a) The escape of oil or gas from one pool into another, or into mineral bearing stratum;
 		(b) The detrimental intrusion of water into an oil or gas pool or into mineral-bearing stratum that is avoidable by efficient operations; and
 		(c) Blowouts, cavings, seepages, and fires;
 	(4) The filing of the reports and plats with the department for transmittal to the Kentucky Geological Survey as may be prescribed by rules and regulations promulgated hereunder. All such reports and plats shall be transmitted by the department to the Kentucky Geological Survey within thirty (30) days after receipt thereof by the department.
History
History. 
Enact. Acts 1960, ch. 103, § 7; 1996, ch. 276, § 1, effective July 15, 1996.
Annotations
Opinions of Attorney General.
 The department of mines and minerals has both the authority and the duty, under this chapter, to protect the public interest by promulgating and implementing reasonable regulations concerning the drilling of oil and gas wells through a gas storage zone. OAG 69-613.

353.560.  Further authority.
Text
(1) Without limiting its general authority, the department shall regulate:
 	(a) The drilling and plugging of all wells;
 	(b) The spacing or locating of wells; and
 	(c) The use of vacuum.
(2) The department shall make recommendations to the U.S. Environmental Protection Agency and the Energy and Environment Cabinet as to disposal of salt water and oil field wastes.
History
History. 
Enact. Acts 1960, ch. 103, § 8; 2003, ch. 150, § 9, effective June 24, 2003; 2010, ch. 24, § 1905, effective July 15, 2010.
Annotations
Opinions of Attorney General.
 Under this section the Division of Oil and Gas of the Department of Mines and Minerals has authority to regulate the spacing of oil and gas wells only where a different spacing than set forth in KRS 353.610 would be necessary to prevent waste. OAG 72-382.

353.561.  Determination of abandoned storage tank facility — Restorative and preventive actions.
Text
(1) For the purposes of this section and KRS 353.562, 353.563, and 353.564, a storage tank facility that is not being actively used and maintained shall be deemed abandoned if:
 	(a) The cabinet sends written notice, by certified mail, return receipt requested, to the address of the last known owner or operator of the facility or tank or to the registered agent of a corporate owner or operator; and
 	(b) The owner or operator fails to respond within thirty (30) days after receiving the notice indicating the intent to continue to use the tank or facility.
(2) Within thirty (30) days of the owner or operator’s indication of intent to continue to use the tank or facility, the owner or operator shall restore the status of the tank or facility to active maintenance and shall implement a spill prevention, control, and countermeasure plan. If after thirty (30) days of an operator’s indication of intent to continue to use the tank or facility, the operator fails to restore the status of the facilities to active maintenance, the cabinet shall deem the tank or facility abandoned.
History
HISTORY: 
2015 ch. 21, § 1, effective June 24, 2015.

353.562.  Kentucky abandoned storage, tank and Orphan Well reclamation fund.
Text

(1) (a) There is hereby created the Kentucky Abandoned Storage Tank and Orphan Well Reclamation Program. The purpose of the program is to:
 		1. Reclaim abandoned storage tanks;
 		2. Properly plug and abandon eligible wells; and
 		3. Address imminent threats to human health, safety, or the environment posed by oil and gas facilities located in the Commonwealth.
 	(b) Reclamation of abandoned storage tank facilities and eligible wells under the program shall include:
 		1. Removing necessary well and tank infrastructure;
 		2. Proper plugging and abandonment of eligible wells;
 		3. Proper abandonment of tanks posing an imminent threat to human health, safety, or the environment;
 		4. Implementation of best management practices at sites associated with eligible wells or abandoned storage tank facilities; or
 		5. Removing primary and secondary sources of contamination of the land, air, and water.
 	(c) Orphan wells and abandoned storage tank facilities determined by the cabinet to be eligible for plugging, removal, reclamation, and clean up funds from the Kentucky abandoned storage tank and orphan well reclamation fund shall be addressed in accordance with this section, and  KRS 353.561, 353.563, and 353.564.
(2) The Kentucky abandoned storage tank and orphan well reclamation fund is hereby created as an interest-bearing, restricted, agency account. The fund shall be administered by the cabinet. Interest credited to the account shall be retained in the account. Notwithstanding KRS 45.229, any moneys remaining in the fund at the close of the fiscal year shall not lapse but shall be carried forward into the succeeding fiscal year to be used for the purposes authorized and set forth in this section and KRS 353.561, 353.563, and 353.564.
(3) The fund established in subsection (2) of this section may utilize and expend funds as authorized by the biennial budget.
(4) Moneys in the fund shall be for carrying out the purpose provided in subsection (1) of this section, including any administrative costs incurred by the cabinet during the implementation of this section and KRS 353.561, 353.563, and 353.564. The fund may receive moneys from federal and state grants or appropriations, and from any other proceeds received for the purposes of this section and KRS 353.561, 353.563, and 353.564.

(5) (a) Funds may be expended for costs incurred in the:
 		1. Reclamation of abandoned storage tank facilities;
 		2. Proper plugging, reclamation, and abandonment of eligible wells; or
 		3. Proper reclamation and abandonment of abandoned storage tank facilities posing an imminent threat.
 	(b) These funds may be expended in accordance with this section and after the cabinet determines that:
 		1. The well qualifies as an eligible well as defined in KRS 353.510;
 		2. There is no person identified or found with continuing legal responsibility for the abandoned storage tank facility; or
 		3. Reclamation or remedial measures are necessary to respond to an imminent threat to human health, safety, or the environment, posed by an abandoned storage tank facility or improperly abandoned well.
(6) Reclamation measures paid for by the fund shall include the following:
 	(a) Removal and disposal of abandoned storage tank facilities;
 	(b) Reclamation of lands affected by abandoned storage tank facilities, including:
 		1. Proper removal or abandonment of flow lines;
 		2. Removal or treatment of contaminated soil to no more than three (3) feet in depth;
 		3. Elimination of all berms, dikes, and other structures utilized as spill prevention, control, and countermeasure structures;
 		4. Grading, stabilization, and seeding of the surface where the tank or tank battery was located; and
 		5. Implementation of best management practices at sites associated with abandoned storage facilities; and
 	(c) Reclamation of lands affected by eligible wells, including:
 		1. Proper removal or abandonment of flow lines;
 		2. Removal and disposal of surface production equipment;
 		3. Grading, stabilization, and seeding of the surface where the well was located;
 		4. Implementation of best management practices at sites associated with eligible wells; and
 		5. Removal or treatment of contaminated soil to no more than three (3) feet in depth.
(7) If during the course of removing and reclaiming an abandoned storage tank facility or plugging and reclaiming an eligible well, the division observes evidence of soil contamination below three (3) feet depth, the division shall consult with the Department for Environmental Protection to determine whether further action is necessary to protect public health and the environment. Nothing contained in this section shall be construed to obligate the fund to provide additional moneys for removal or treatment of contaminated soil other than provided in subsection (6)(b)2. and (c)5. of this section.
(8) Any person performing reclamation measures pursuant to this section shall comply with applicable local, state, and federal laws and regulations.
(9) The cabinet shall have the authority to:
 	(a) Contract for services provided by and engage in cooperative projects with other government agencies or private parties in the furtherance of any remedial or reclamation project authorized and undertaken pursuant to this section and  KRS 353.561, 353.563, and 353.564;
 	(b) Enter into agreements with those government agencies or private parties to compensate those agencies and private parties with funds from the account; and
 	(c) Accept and deposit into the fund any federal, state, and other funds for the purposes of  KRS 353.561, 353.563, and 353.564.
History
HISTORY: 
2015 ch. 21, § 2, effective June 24, 2015; 2019 ch. 21, § 2, effective June 27, 2019.

353.563.  Cabinet’s authority to enter property for removal or reclamation of abandoned storage tank facility or improperly abandoned well.
Text
(1) The cabinet and its authorized representatives, agents, and contractors shall have the right and authority to enter upon property threatened by an abandoned storage tank facility or improperly abandoned well and to access any other property for the purpose of plugging and reclaiming an improperly abandoned well or the removal and reclamation of the abandoned storage tank facility if the cabinet makes a determination that:
 	(a) An abandoned storage tank facility or improperly abandoned well poses an imminent threat to human health, safety, or the environment under KRS 353.562(5)(b)3.;
 	(b) Action should be taken in the public interest to dispose of the abandoned storage tank facilities or to properly plug and abandon the well and to reclaim the lands threatened by the abandoned storage tank facilities or the well; and

 	(c) 1. The owner or owners of the property are not known or are not readily available; or
 		2. The owner or owners will not give permission for the Commonwealth, political subdivisions, or their agents, employees, or contractors to enter upon the property.
(2) Prior to entry on the land for the purpose of conducting plugging or remediation operations, the cabinet shall give notice by mail to the all owners of the surface property, if known. If the owners are unknown, then the cabinet shall post notice upon the premises and shall advertise once in a newspaper of general circulation in the municipality or county in which the land where the well or abandoned storage tank facilities are located. The advertisement shall occur at least seven (7) days prior to entry unless exigent circumstances exist necessitating the cabinet or its agents, employees, or contractors to enter upon the property as soon as possible in order to mitigate or prevent an imminent threat to human health, safety or the environment.
(3) Additionally, the cabinet and its authorized representatives, agents, and contractors shall have the right to enter upon any property for the purpose of conducting field inspections or investigations to determine the:
 	(a) Existence and status of eligible wells and abandoned storage tank facilities; and
 	(b) Feasibility of plugging, remediation, removal, and reclamation of the eligible well or abandoned storage tank facility.
(4) Entry upon the land under this section shall be construed as an exercise of the Commonwealth’s police power for the protection of the public health, safety, and general welfare. Entry shall not be construed as an act of condemnation of property or of trespass thereon.
(5) The cabinet may initiate, in addition to any other remedies provided in KRS Chapter 353, in any court of competent jurisdiction, an action in equity for an injunction to restrain any interference with the exercise of the right to enter or to conduct any work authorized under this section and KRS 353.561, 353.562, and 353.564.
(6) Any person who intends to remove an abandoned storage tank facility shall:
 	(a) Notify the cabinet before undertaking the removal;
 	(b) Do so at his or her own risk and expense; and
 	(c) Bear sole responsibility for complying with all applicable local, state, and federal laws and regulations during the removal, disposal, and reclamation of the site.
(7) Nothing in this section shall be construed as an additional grant of authority for any person or entity other than the cabinet or the cabinet’s agents to take action under this section and KRS 353.561, 353.562, and 353.564.
History
HISTORY: 
2015 ch. 21, § 3, effective June 24, 2015; 2019 ch. 21, § 3, effective June 27, 2019.

353.564.  When owner or prior owner deemed to have waived certain rights — Cabinet’s authority to recover actual and necessary expenses incurred in implementing KRS 353.561 to 353.564 — Cabinet’s power when seeking cost-efficiency or public benefit — Administrative regulations.
Text

(1) (a) Any prior owner or the surface owner shall be deemed to have waived any right to any equipment or product remaining at the site of an orphan well or abandoned storage tank facility at the time of plugging, removal, or reclamation by the cabinet or its contractors pursuant to this section or  KRS 353.561, 353.562, or 353.563 because of the abandonment or neglect of the facility being plugged, removed, or reclaimed with public moneys from the Kentucky abandoned storage tank and orphan well reclamation fund established in KRS 353.562.
 	(b) Pursuant to paragraph (a) of this subsection, the cabinet or its agents may include as part of the plugging, removal, reclamation or remediation contract all equipment or products removed from that orphan well or abandoned storage tank facility for sale, recycling, or disposal.
(2) The cabinet shall have the authority to recover actual and necessary expenditures, including administrative costs, reasonably incurred in carrying out the duties of this section and KRS 353.561, 353.562, and 353.563 from:
 	(a) The last owner or operator of record of the abandoned storage tank facility where fund moneys were expended; and
 	(b) Any other party legally responsible for causing or contributing to a threat to human health, safety, and the environment that the Commonwealth incurred as costs or expenses under this section and KRS 353.561, 353.562, and 353.563.
(3) The cabinet may initiate an action for reimbursement of costs in any court of competent jurisdiction. The recovery of any costs under this section and KRS 353.563 shall be credited to the Kentucky abandoned storage tank and orphan well reclamation fund except for recovered administrative costs which shall be retained by the cabinet.
(4) The cabinet may not seek reimbursement from the landowner for costs incurred under this section and KRS 353.563 unless the landowner qualifies as the last known owner or operator under subsection (2)(a) of this section or caused or contributed to a threat under subsection (2)(b) of this section.

(5) (a) Expenditures of moneys from the fund for the purposes established in KRS 353.562(5) and (6) shall be prioritized in the following order:
 		1. Eligible wells and abandoned storage tank facilities that are an imminent threat to human health, safety, or the environment;
 		2. Abandoned storage tank facilities and orphan wells that could pose a threat to human health, safety, or the environment as evidenced by the proximity to structures, streams, rivers, water bodies, or other sensitive areas; and
 		3. Abandoned storage tank facilities and orphan wells that could pose a potential threat to human health, safety, or the environment.
 	(b) The cabinet may address any abandoned storage tank facility or eligible well, regardless of priority, if doing so would be cost-efficient or otherwise create a demonstrable benefit for the public at large.
 	(c) The cabinet may promulgate administrative regulations pursuant to KRS Chapter 13A in order to provide further detail related to the ranking of wells and abandoned storage tank facilities for plugging, removal, remediation, and reclamation.
History
HISTORY: 
2015 ch. 21, § 4, effective June 24, 2015; 2019 ch. 21, § 4, effective June 27, 2019.

353.565.  Kentucky Oil and Gas Conservation Commission.
Text
(1) There is hereby created in the Department for Natural Resources, the “Kentucky Oil and Gas Conservation Commission” which shall be composed of five (5) members. Four (4) of the members shall be appointed by the Governor and the fifth member, who shall serve as chairman of the commission, shall be the director of the Division of Oil and Gas and who shall serve in an ex officio capacity as a nonvoting member except in the case of a tie. The four (4) members appointed by the Governor shall be residents of this state and not more than one (1) of them may be directly employed in the exploration for or the production of oil or gas, or deriving more than fifty percent (50%) of that person’s income from the exploration for or production of oil or gas, or engaged in a business directly servicing or supplying these activities. No member of the commission shall participate in the deliberations of the commission or vote on any matter before the commission in which he, his employer, or any business unit in which he has a financial interest is an interested party, but a member of the commission is not prohibited from deliberating or voting on matters of general interest, such as the fixing of statewide spacing patterns, affecting him, his employer, or a business unit in which he has financial interest as a member of a class of persons to be affected by an administrative regulation or order of the commission. The commission shall not contain more than one (1) representative from any one (1) operator, including subsidiaries or affiliates. Of the four (4) members appointed by the Governor, two (2) shall be residents of eastern Kentucky and two (2) shall be residents of western Kentucky. Longitude 84 deg. 30 min. shall be deemed as the division line between eastern Kentucky and western Kentucky.
(2) The members of the commission, except the chairman, shall be appointed for terms of four (4) years each, except that:
 	(a) The original appointments shall be for terms of one (1), two (2), three (3), and four (4) years respectively; and
 	(b) Of the members appointed after July 15, 1998, one (1) member appointed to fill the term expiring June 21, 1999, shall serve until January 21, 2000; one (1) member appointed to fill the term expiring June 21, 2000, shall serve until January 21, 2001; one (1) member appointed to fill one (1) of the two (2) terms expiring June 21, 2001, shall serve until January 21, 2002; and one (1) member appointed to fill the second of the two (2) terms expiring June 21, 2001, shall serve until January 21, 2003; and subsequent appointments shall be for four (4) year terms ending on January 21. Each member appointed by the Governor shall serve until his successor has been appointed and qualified. Members may be reappointed by the Governor to serve successive terms. The members of the commission, before performing any duty hereunder, shall take an oath which shall be certified by the officer administering it. The oath in writing and the certificate shall be filed in the office of the Secretary of State. Vacancies in the membership appointed by the Governor shall be filled by appointment by him and for the unexpired term of the member whose office shall be vacant, and the appointment shall be made by the Governor within sixty (60) days of the occurrence of a vacancy. Any member appointed by the Governor may be removed by the Governor in case of incompetency, neglect of duty, gross immorality, or malfeasance of office.
(3) The commission shall meet at times and places as shall be designated by the chairman. The chairman may call a meeting of the commission at any time, and he shall call a meeting of the commission upon the written request of two (2) members. Notification of each meeting shall be given in writing to each member by the chairman at least five (5) days in advance of the meeting. Any three (3) members, one (1) of which may be the chairman, shall constitute a quorum for the transaction of any business, including the holding of hearings. A majority of the commission present shall be required to determine any issue brought before it for decision.
(4) Each member of the commission, except the chairman, shall receive one hundred fifty dollars ($150) per diem not to exceed one hundred (100) days per calendar year while actually engaged in the performance of his duties as a member of the commission. Each member of the commission, including the chairman, shall also be reimbursed for all reasonable and necessary expenses actually incurred in the performance of his duties as a member of the commission.
(5) The commission shall execute and carry out, administer, and enforce the provisions of KRS 353.651 and 353.652. The commission may make any investigation of records and facilities as it deems proper.
(6) If an emergency is found to exist by the commission which, in its judgment, requires the making, changing, renewal, or extension of an administrative regulation or order without first having a hearing, an emergency regulation may be promulgated in accordance with KRS Chapter 13A and an emergency order may be issued in accordance with KRS 13B.125.
(7) The commission shall have specific authority to:
 	(a) Promulgate and enforce reasonable administrative regulations and issue orders reasonably necessary to prevent waste, protect correlative rights, govern the practice and procedure before the commission, and otherwise administer the provisions of KRS 353.651 and 353.652; and
 	(b) Issue subpoenas for the attendance of witnesses and subpoenas duces tecum for the production of any books, records, maps, charts, diagrams, and other pertinent documents, and administer oaths and affirmations to witnesses, whenever, in the judgment of the commission, it is necessary to do so for the effective discharge of its duties under the provisions of KRS 353.651 and 353.652.
(8) Any interested person may have the commission call a hearing for the purpose of taking action in respect to any matter within the jurisdiction of the commission by making a request therefor in writing. Upon the receipt of any request, the commission promptly shall call a hearing thereon, and, after the hearing and with all convenient speed, and in any event within thirty (30) days after the conclusion of the hearing, shall take appropriate action with regard to the subject matter thereof as it may deem appropriate. If the hearing is adjudicatory in nature, it shall be conducted in accordance with KRS Chapter 13B.
(9) Agreements made in the interest of conservation of oil or gas, or both, or for the prevention of waste, between and among owners or operators, or both, owning separate holdings in the same field or pool, or in any area that appears from geologic or other data to be underlaid by a common accumulation of oil or gas, or both, and agreements between and among these owners or operators, or both, and royalty owners therein, for the purpose of bringing about the development and operation of the field, pool, or area, or any part thereof, as a unit, and for establishing and carrying out a plan for the cooperative development and operation thereof, when the agreements are approved by the commission, are hereby authorized and shall not be held or construed to violate any of the laws of this state relating to trusts, monopolies, or contracts and combinations in restraint of trade.
(10) Nothing in this section shall be construed as giving to the commission the right or authority to supersede the authority of the department in the administration of KRS 353.060.
History
History. 
Enact. Acts 1974, ch. 45, § 3; 1978, ch. 154, § 39, effective June 17, 1978; 1984, ch. 111, § 145, effective July 13, 1984; 1996, ch. 318, § 340, effective July 15, 1996; 1998, ch. 194, § 11, effective July 15, 1998; 2000, ch. 139, § 2, effective July 14, 2000; 2010, ch. 24, § 1906, effective July 15, 2010.
Annotations
Opinions of Attorney General.
 A request for a hearing under this section by an interested person seeking to unitize a shallow well pool under this section must be granted since this section is not limited to deep well pool unitization. OAG 80-305.

353.570.  Permit required — Department may authorize operation prior to issuance of permit.
Text
(1) No person shall drill or deepen a well, drill a stratigraphic test well, or reopen a plugged well for the production of oil or gas or for the injection of water, gas or other fluid into any oil or gas producing formation (except seismograph test holes) after June 16, 1960, or drill or deepen a water supply well after June 16, 1966, until such person shall obtain a permit from the department, except as provided in KRS 353.588.
(2) When any applicant for a permit as required by this section has complied with the provisions of this chapter and all rules and regulations promulgated hereunder, the department shall issue the permit.
(3) The department may authorize the commencement of the drilling, deepening or reopening of any well prior to the issuance of a permit therefor; except if the location of the well is known to be underlaid by a coal-bearing stratum and consent of the owner, operator, and lessee of the coal-bearing stratum has not been granted. Consent shall be implied, when the coal-bearing stratum is owned by the oil and gas lessor or lessee, and the coal is not under lease to any third party.
History
History. 
Enact. Acts 1960, ch. 103, § 9; 1966, ch. 147, § 1; 1998, ch. 359, § 4, effective July 15, 1998; 2016 ch. 40, § 2, effective July 15, 2016; 2019 ch. 21, § 13, effective June 27, 2019.
Annotations
NOTES TO DECISIONS
1. Constitutionality.
2. Authorization Upheld.
3. Authorization Withdrawn.
1.Constitutionality.
 Subsection (3) of this section is not unconstitutionally vague or uncertain. Smith v. Rogers, 702 S.W.2d 425, 1986 Ky. LEXIS 227 (Ky. 1986).
2.Authorization Upheld.
 Although the official granting the permission had no survey, geological data, information regarding boundaries, distance from property lines, and spacing requirements to rely on in granting it, the lack of geological data was not conclusive as to lack of a conservation purpose; therefore, the authorization to commence drilling was neither arbitrary nor contravened either the statutory or lease requirement of conservation. Smith v. Rogers, 702 S.W.2d 425, 1986 Ky. LEXIS 227 (Ky. 1986).
3.Authorization Withdrawn.
 If authorization is given to commence drilling prior to the issuance of a permit, pursuant to subsection (3) of this section, such authority can be withdrawn if, for some reason, a permit is not issued pursuant to subsections (1) and (2) of this section. Smith v. Rogers, 702 S.W.2d 425, 1986 Ky. LEXIS 227 (Ky. 1986).
Opinions of Attorney General.
 When a second operator participates in work regarding an oil or gas well by contract with the original permit holder, the original permit holder remains responsible for compliance with the conservation laws unless relieved of the responsibility by compliance with the provisions of former subsections (5) and (6) (see now subsections (21) and (22)) of KRS 353.590 in which event the second operator becomes responsible. OAG 67-472.
Research References and Practice Aids
Journal of Mineral Law & Policy.
Comments, Pooling Provisions in Oil and Gas Leases, 4 J.M.L. & P. 345 (1988-89).

353.572.  Eligibility requirements for permit issuance or transfer under this chapter — When operator ineligible to receive a permit or become a successor operator, factors considered — Energy and Environment Cabinet to promulgate administrative regulations relating to compliance with eligibility requirements — Restoration of eligibility for applicants, operators, and control persons.
Text
(1) The cabinet shall not issue a permit, or approve an application to transfer a well or wells to a successor operator pursuant to KRS 353.590(23), and an operator shall not be eligible to receive any permits or become a successor operator under this chapter, if:
 	(a) The applicant has falsified or otherwise misrepresented any information on or relating to the permit application;
 	(b) The applicant has failed to abate or reach an agreement with the cabinet regarding an unappealed violation of KRS 353.500 to 353.720 or the administrative regulations promulgated thereunder;
 	(c) A control person of the applicant has a forfeiture of a bond;
 	(d) The applicant is a control person for another operator that has a forfeiture of a bond;
 	(e) A control person for the applicant served as a control person for another operator when an unresolved bond forfeiture occurred; or
 	(f) The applicant is or has a control person who controls or is controlled by another operator that has a forfeiture of a bond.
(2) The cabinet may promulgate administrative regulations to allow for the proper administration of the compliance review described in this section. The cabinet shall restore eligibility for applicants, operators, and control persons who are deemed permit-ineligible pursuant to subsection (1)(a) of this section upon the resubmission of the application correcting the false or misrepresented information. The cabinet shall restore eligibility for applicants, operators, or control persons who are deemed permit-ineligible pursuant to subsection (1)(b) of this section upon satisfactory abatement of the violation, including payment of any civil penalties. The cabinet shall restore eligibility for applicants, operators, or control persons who are deemed permit-ineligible pursuant to subsection (1)(c) to (f) of this section upon entry and satisfactory compliance of an agreed order between the operator and the cabinet that resolves all of the operator’s outstanding violations, requires payment of any civil penalties, and provides restitution to the cabinet for any costs associated with the forfeiture, plugging, and proper abandonment of a well in excess of the bonded amount.
History
HISTORY: 
2019 ch. 21, § 11, effective June 27, 2019.

353.575.  Duty of applicant to meet and confer with permittee if drilling will disturb permitted area.
Text
Prior to the issuance of a permit to drill an oil or gas well on land which is permitted or bonded under the provisions of KRS Chapter 350, the applicant shall certify that he has met and conferred with, or offered to meet and confer with, the permittee as to any activity that will disturb the permitted area.
History
History. 
Enact. Acts 1992, ch. 348, § 2, effective July 14, 1992.

353.580.  Expiration of permit — Extensions.
Text
(1) Each permit issued under KRS 353.500 to 353.720 shall expire one (1) year after the date issued, unless the drilling, deepening, or reopening of a well is commenced pursuant thereto prior to the expiration of the one (1) year period. However, the permit term shall be extended by one (1) year if, prior to the expiration date, the permit applicant notifies the department in writing of the applicant’s request for an extension, notifies the owner, record coal lessee, or mine licensee originally entitled to receive a copy of the plat under KRS 353.050, submits an affidavit stating that the information in the original permit application is still correct, and submits a fee for the extension in an amount equal to the permit fee required by KRS 353.590. With respect to permits issued prior to July 15, 2002, no extension shall be granted for any permit in cases where there has been a complete severance of the ownership of the oil and gas from the ownership of the surface to be disturbed, unless the requested extension is agreed to in writing by the surface owner.
(2) The extension of the permit term pursuant to subsection (1) of this section shall not create a right to object to the well location under KRS 353.060 nor to mediation under KRS 353.5901.
(3) All permits issued by the department under any previous statute shall continue in force as written, only if the drilling of the well has been commenced pursuant thereto on or before sixty (60) days after June 16, 1960.
History
History. 
Enact. Acts 1960, ch. 103, § 10; 2002, ch. 325, § 1, effective July 15, 2002; 2003, ch. 150, § 10, effective June 24, 2003.

353.588.  Investigation of abandoned wells — Application — Report — Bond.
Text
(1) Any person may investigate an abandoned well upon receipt of approval from the department. The person shall submit to the department:
 	(a) An application requesting approval to investigate and stating the planned methods for the investigation. In all cases where there has been a complete severance of the ownership of the oil and gas from the ownership of the surface to be disturbed, the application shall include a plan to prevent erosion and sedimentation;
 	(b) A twenty-five dollar ($25) fee; and
 	(c) A certification by the applicant that he has the authority to enter the property upon which the well is located and to conduct the investigation.
(2) The department shall review all applications for investigation. If the department approves the request for investigation, the applicant shall be allowed to produce the well without a permit as required by KRS 353.570, and the applicant shall submit a report of investigation to the department on forms provided by the department. In order to produce the well for more than sixty (60) days, the applicant must obtain a bond as required by KRS 353.590(7) or (12). Notwithstanding the provisions of KRS 353.590(2), no fee shall be required for any such well.
History
HISTORY: 
Repealed and reenact., Acts 2019, ch. 21, § 12, effective June 27, 2015.

353.590.  Application for permit — Fees — Plat — Plugging and restoration bonds — Blanket bonds — Corporate guarantee — Use of forfeited funds — Oil and gas well plugging fund — Well closure orders — Requirements for permitted stratigraphic test wells — Wells not included in “water supply well” — Review under KRS 353.700.
Text
(1) Any person seeking a permit required by KRS 353.570 shall submit to the department a written application in a form prescribed by the department. A person under eighteen (18) years old shall not be eligible for a permit issued under this chapter.
(2) Each application shall be accompanied by a specified fee as follows:
 	(a) The fee shall be three hundred dollars ($300) for each well to be drilled, deepened, or reopened for any purpose relating to the production, repressuring, or storage of oil or gas, and for each water supply well, observation well, and geological or structure test hole.
 	(b) If the department receives delegation of authority for administration of the underground injection control program under Section 1425 of the Safe Drinking Water Act (Pub. L. 93-523 as amended), the department may, by administrative regulation, establish a fee or schedule of fees in an amount not to exceed fifty dollars ($50) per well, in addition to the fees imposed by paragraph (a) of this subsection, upon each application to drill, deepen, or reopen a well for any purpose relating to the production, repressuring, or storage of oil or gas, and for each water supply well, observation well, and geological or structure test hole. The fees or schedule of fees to be established by administrative regulation shall not exceed an amount sufficient to recover the costs incurred by the department in administering the Underground Injection Control Program less any other state or federal funds which are made available for this purpose.
 	(c) All money paid to the State Treasurer for fees required by paragraph (b) of this subsection shall be for the sole use of the department in the administration of the Underground Injection Control Program under Section 1425 of the Safe Drinking Water Act (Pub. L. 93-523 as amended).
(3) Applications for each deep well shall be assessed a fee according to the following schedules:
 	(a) For a vertical deep well:
 		1. With a total vertical depth of seven thousand (7,000) feet or less, the fee shall be five hundred dollars ($500); and
 		2. With a total vertical depth greater than seven thousand (7,000) feet, the fee shall be six hundred dollars ($600); and
 	(b) For a horizontal deep well:
 		1. With a total measured well depth of ten thousand (10,000) feet or less, the fee shall be five thousand dollars ($5,000);
 		2. With a total measured well depth greater than ten thousand (10,000) feet, the fee shall be six thousand dollars ($6,000); and
 		3. Five hundred dollars ($500) for each additional lateral.
(4) For a horizontal deep well, each additional deep horizontal well located on the same well pad shall be assessed the following fee:
 	(a) Three thousand dollars ($3,000) for a total measured well depth up to ten thousand (10,000) feet; and
 	(b) Four thousand dollars ($4,000) for a total measured well depth greater than ten thousand (10,000) feet.
(5) All money paid to the State Treasurer for licenses and fees required by KRS 353.500 to 353.720 shall be for the sole use of the department and shall be in addition to any moneys appropriated by the General Assembly for the use of the department.
(6) Each application shall be accompanied by a plat, which shows the location and elevation of each well, prepared according to the administrative regulations promulgated under KRS 353.500 to 353.720. The plat shall be certified as accurate and correct by a professional land surveyor licensed in accordance with the provisions of KRS Chapter 322.
(7) When any person submits to the department an application for a permit to drill a shallow well, or to reopen, deepen, or temporarily abandon any well which is not covered by surety bond, the department shall, except as provided in this section, require from the shallow well operator the posting of a bond. For any well permit issued after June 27, 2019, the department shall require two dollars ($2) of bond amount for every foot of true vertical well depth. For applications for well transfers filed after June 27, 2019, pursuant to subsection (23) of this section, bonding shall be two dollars ($2) for every foot of true vertical well depth and shall be posted by the transferee operator. Failure to post the required bond shall result in an order issued by the department:
 	(a) Requiring the proper plugging and abandonment of the shallow well or wells; or
 	(b) Refusing to transfer the requested shallow well or wells.
(8) Plugging and reclamation bonds for vertical deep wells shall be twenty-five thousand dollars ($25,000). However, the commission may establish a higher bonding amount for vertical deep wells if the anticipated plugging and reclamation costs exceed the minimum bonding amounts established in this section.
(9) The minimum amount of plugging and reclamation bond for a horizontal deep well shall be forty thousand dollars ($40,000). However, the commission may establish a bond amount greater than forty thousand dollars ($40,000) if the anticipated plugging and reclamation costs exceed the minimum bond.

(10) (a) All bonds required to be posted prior to June 27, 2019 under this section for plugging shallow wells shall:
 		1. Be made in favor of the department;
 		2. Be conditioned that the wells, upon abandonment, shall be plugged in accordance with the administrative regulations of the department and that all records required by the department be filed as specified; and
 		3. Remain in effect until the plugging of the well is approved by the department, or the bond is released or forfeited by the department.
 	(b) All bonds required to be posted after June 27, 2019 under this section for plugging shallow wells shall:
 		1. Be made in favor of the department;
 		2. Be conditioned on the wells, upon abandonment, being plugged and the disturbed areas reclaimed in accordance with applicable statutes and the administrative regulations promulgated thereunder, and on all records required by the department being filed as specified; and
 		3. Remain in effect until the plugging of the well and the reclamation of the disturbed area is approved by the department, or the bond is released or forfeited by the department.
 	(c) All bonds required to be posted under this section for plugging deep wells shall:
 		1. Be made in favor of the department;
 		2. Be conditioned that the wells, upon abandonment, shall be plugged and the disturbed area reclaimed in accordance with the statutes and the administrative regulations of the department and that all records required by the department be filed as specified; and
 		3. Remain in effect until the plugging of the well and the reclamation of the disturbed area is approved by the department or the bond is released by the department.
(11) An operator may petition the department to amend the drilling depth and bond amount applicable to a particular well and shall not proceed to drill to a depth greater than that authorized by the department until the operator is so authorized, except pursuant to administrative regulations promulgated by the department.

(12) (a) Any shallow well blanket bond filed by an operator prior to June 27, 2019 shall remain in effect until the plugging or transfer of all the wells secured by the blanket bond, or the blanket bond is released or forfeited by the department. In the event that a number of the wells are plugged, transferred, or both, that result in the operator being eligible for a blanket bond in a lower amount, the department shall release the bond to a lower amount based upon the tiered structure in existence at the time the bond was issued. After June 27, 2019, in the event that an operator with a shallow well blanket bond that was filed prior to June 27, 2019 drills or acquires additional wells and has remaining capacity on the blanket bond after June 27, 2019, the operator may secure such wells with the existing blanket bond up to the limits of the bond. However, the number of wells that are eligible to be covered by a blanket bond filed prior to June 27, 2019 that were in a tier with more than five hundred (500) wells shall be limited to one thousand (1,000) wells.
 	(b) After June 27, 2019, any shallow  well operator, in lieu of an individual bond, may file with the department  a blanket bond according to the following tiered structure:
 		1. One (1) to twenty-five (25) wells require a twenty thousand dollar  ($20,000) bond;
 		2. Twenty-six (26) to one hundred (100) wells require  an additional thirty thousand dollar ($30,000) bond;
 		3. One hundred one (101) to five hundred (500) wells require an additional one hundred fifty thousand dollar ($150,000) bond; and
 		4. Five hundred one (501) to one thousand (1,000) wells require an additional one hundred thousand dollar ($100,000) bond.
 	(c) After June 27, 2019, well operators who have more wells than can be accommodated by the blanket bonding structure established in paragraph (b) of this subsection or as in effect pursuant to paragraph (a) of this subsection may, in lieu of individual bonds, incrementally increase the amount of  their blanket bonds filed with the department according to the tiers established in paragraph (b) of this subsection. Nothing contained in this subsection shall require a well operator with a blanket bond in existence prior to June 27, 2019 to increase the amount of its blanket bond as to the wells covered by the existing blanket bond.
(13) If the operator is a corporate subsidiary, the operator further shall provide a corporate guarantee in which the guarantor shall be the parent corporation of the operator of the wells covered under the bond. The corporate guarantee shall provide:
 	(a) That if the operator  fails to perform with the proper plugging and abandonment of any well covered by the blanket bond, the guarantor shall do so or provide  for alternate financial assurance; and
 	(b) The corporate  guarantee shall remain in force unless the guarantor sends notice  of the cancellation by certified mail to the operator and to the department. Cancellation shall not occur, however, during the one hundred twenty (120) day period beginning on the first day that both the operator and the department have received notice of cancellation, as evidenced by the certified mail return receipts.
(14) An operator shall not be eligible to file a new blanket bond or add additional wells to an existing blanket bond if the operator has:
 	(a) Any outstanding, unabated violations of KRS Chapter 353 or the regulations adopted pursuant thereto which have not been appealed;
 	(b) A forfeiture of a bond, whether an individual bond or portion of a blanket bond, on any permit where the operator has not entered into an agreed order with the department for the plugging and proper abandonment of the well or wells on the forfeited permit or permits; or
 	(c) A permit or permits, upon which a bond or portion of a bond has been forfeited and the proceeds from the forfeiture have been spent by the department to plug or reclaim the permitted well or wells, unless the operator has made restitution to the department for all costs associated with the forfeiture, plugging, and proper abandonment.
(15) Any deep well operator, in lieu of an individual bond, may file with the department a blanket bond according to the following:
 	(a) One (1) to ten (10) vertical deep wells require a two hundred thousand dollar ($200,000) bond; and
 	(b) One (1) to ten (10) horizontal deep wells require a three hundred twenty thousand dollar ($320,000) bond.
(16) A deposit in cash or a bank-issued irrevocable letter of credit may serve in lieu of either of the individual well or blanket bonds.
(17) Individuals acquiring a single well for domestic use may post a combination bond which shall consist of a cash bond in the amount of one thousand dollars ($1,000) plus a lien on the property to cover future plugging costs. Only one (1) combination bond may be posted by each individual.
(18) A certificate of deposit, the principal of which is pledged in lieu of a bond and whose interest is payable to the party making the pledge, may serve for an individual well bond. A certificate of deposit, the principal of which is pledged in lieu of a bond and whose interest is payable to the party making the pledge, may serve for a blanket bond, provided that the first five thousand dollars ($5,000) of the blanket bond is posted with the department in cash.
(19) The bond or bonds referred to in this section shall be executed by the well operator as principal and, if a surety bond, by a corporate surety authorized to do business in the Commonwealth.
(20) A deposit in cash shall serve in lieu of either of the above bonds; all cash bonds accepted by the department shall be deposited into an interest-bearing account, with the interest thereon payable to the special agency account known as the oil and gas well plugging fund, created in subsection (27) of this section, to be used in accordance with the purposes described therein. All cash bonds being held by the department on July 13, 1990, shall likewise be deposited in the interest-bearing account, with the proceeds to be used for the purposes established for the oil and gas well plugging fund.
(21) The bond amounts prescribed by subsection (7) of this section shall be applicable only to permits issued after June 27, 2019. All bonds posted for permits issued prior to the June 27, 2019, shall remain in full force and effect for the duration of the permits secured by the bonds.
(22) The blanket bond amounts prescribed by subsection (12) of this section shall be effective after June 27, 2019. Any operator having filed a blanket bond with the department prior to June 27, 2019, in the event that the capacity of the bond is reached, may at its discretion increase the level of the blanket bond incrementally by increasing the blanket bond by the amount of the individual bond prescribed by subsection (12) of this section on any wells drilled subsequent to June 27, 2019, until the blanket bond has reached the level necessary to conform to the tiers prescribed by subsection (12) of this section.

(23) (a) Prior to commencing use or operation of a well or wells operated in the name of a different operator, a well operator seeking to become a successor operator shall file an application to transfer the well or wells executed by both the current operator and the applicant, pay a fee of fifty dollars ($50) per well to the department, and post the appropriate bond.

 	(b) 1. Upon receipt of a request for a well records report made by an operator seeking to become a successor operator and approved by the current operator, the department shall print a well records report of the wells requested and provide the report to both the current operator and the operator seeking to become a successor operator.
 		2. If the report indicates the existence of outstanding violations or of missing records required to be filed pursuant to this chapter, on any application to transfer a well or wells filed within thirty (30) days of the date of the well report, the successor operator may decline to accept transfer of any wells with outstanding violations or with missing records, or may agree to accept responsibility for abatement of the violations or the filing of the missing records.
 		3. Based upon the successor operator’s response to the well record report and subject to bonding requirements and the provisions of KRS 353.572, the department shall approve the transfer of the requested well or wells or any portion thereof not declined by the successor operator.
 		4. The department may not hold a successor operator responsible or liable for missing records not disclosed on the well record report provided by the department prior to transfer, or for missing records that were not filed or completed by a previous operator and for which information necessary to complete the records is not reasonably available.
 	(c) Subject to KRS 353.572, upon receipt of written approval of the requested transfer, the successor operator shall assume the obligations of this chapter as to the particular well or wells and relieve the current operator of responsibility under this chapter with respect to the well or wells transferred. It shall be the responsibility of the current operator to ensure that the successor operator has complied with the requirements of this subsection before relinquishing operations to the successor operator and before relief of responsibility under this chapter is granted to the current operator. The current operator shall remain responsible, and its bond shall not be released, on any well or wells with an outstanding violation or missing records for which a successor operator declined to accept a transfer.
(24) If the requirements of this section with respect to any provision of KRS 353.500 to 353.720 or 353.735 to 353.747, or any administrative regulation or order promulgated or issued thereunder, have not been complied with within the time limits set by the department, by administrative regulation, or by this chapter, the department shall cause a notice of noncompliance to be served upon the operator by certified mail, addressed to the permanent address shown on the application for a permit.
 	(a) The notice shall specify in what respects the operator has failed to comply with this chapter or the administrative regulations of the department.
 	(b) If, within forty-five (45) days after mailing of the notice of noncompliance, no agreement has been reached with the department regarding the alleged failure to comply, and the director determines that the operator has not complied with the requirements set forth by the department, the bond shall be ordered forfeited to the department. The forfeiture order shall become effective thirty (30) days after the department gives the operator notice of the order, unless a petition has been filed pursuant to KRS 353.700, in which case the forfeiture order shall only become effective upon a final determination of the secretary affirming the forfeiture order following the conclusion of the petition process.

(25) (a) In addition to a notice of noncompliance issued pursuant to subsection (24) of this section, the cabinet may issue a well closure order to any person or operator where:
 		1. An oil and gas well is in violation of KRS 353.500 to 353.720 or 353.735 to 353.747, or any administrative regulation or order promulgated or issued thereunder, and the violation is causing or could be reasonably expected to cause an imminent threat to human health, safety, or the environment; or
 		2. The operation of an oil and gas well by any person without first posting bond.
 	(b) The well closure order shall be affixed by a red tag marker to the wellhead with a letter of violation and a copy of the well closure order mailed to the address of record for the responsible person or operator, if an address is on file with the division. The letter of violation and well closure order shall notify the person or operator to immediately:
 		1. Cease operation of the well; and
 		2. Abate the violation of KRS 353.500 to 353.720 or 353.735 to 353.747, or any administrative regulation or order promulgated or issued thereunder.
 	(c) Any person operating a well under the circumstances described in paragraph (a)2. of this subsection may be ordered to properly plug and abandon the well, but such order does not relieve any prior obligation owed by the current operator of record pursuant to KRS 353.180. The well closure order may be appealed pursuant to KRS 353.700 within thirty (30) days of issuance.
(26) A bond forfeited pursuant to the provisions of this chapter may be collected by an attorney for the department or by the Attorney General, after notice from the director.
(27) All sums received through the forfeiture of bonds shall be placed in the State Treasury and credited to a special agency account to be designated as the oil and gas well plugging fund, which shall be an interest-bearing account with the interest thereon payable to the fund. This fund shall be available to the department and shall be expended for the plugging of any abandoned wells coming within the authority of the department pursuant to this chapter. The plugging of any well pursuant to this subsection shall not be construed to relieve the operator or any other person from civil or criminal liability which would exist except for the plugging. Any unencumbered and any unexpended balance of this fund remaining at the end of any fiscal year shall not lapse but shall be carried forward for the purpose of the fund until expended or until appropriated by subsequent legislative action.

(28) (a) Any permitted stratigraphic test well:
 		1. Is subject to all requirements under this section and KRS 353.5901, 353.550, 353.610, and 353.660(1) and (4) as if the stratigraphic test well were defined as a “well” in KRS 353.510(14); and
 		2. Shall be plugged within one hundred eighty (180) days of completion of drilling the well.
 	(b) A stratigraphic test well shall be permitted as an oil and gas production well prior to:
 		1. Producing oil or gas; or
 		2. Deviating from true vertical.
 	(c) Any stratigraphic test well converted to an oil or gas production well under paragraph (b) of this subsection shall be subject to the requirements of KRS 353.660(1) to (3).
(29) For the purpose of this chapter, “water supply well” shall not include:
 	(a) Any well for a potable water supply for domestic use or for livestock; or
 	(b) Any water well used primarily for cooling purposes in an industrial process.
(30) Any order or final determination of the department under this section shall be subject to review in accordance with KRS 353.700 and any administrative regulations promulgated thereunder.
History
HISTORY: 
Enact. Acts 1960, ch. 103, § 11; 1966, ch. 147, § 2; 1982, ch. 232, § 1, effective July 15, 1982; 1990, ch. 12, § 1, effective July 13, 1990; 1994, ch. 127, § 1, effective July 15, 1994; 1998, ch. 214, § 43, effective January 1, 1999; 2000, ch. 139, § 3, effective July 14, 2000; 2003, ch. 150, § 11, effective June 24, 2003; 2006, ch. 160, § 2, effective July 12, 2006; 2010, ch. 24, § 1907, effective July 15, 2010; 2015 ch. 21, § 13, effective June 24, 2015; 2016 ch. 40, § 3, effective July 15, 2016; 2018 ch. 94, § 5, effective July 14, 2018; 2019 ch. 21, § 5, effective June 27, 2019.
Annotations
Compiler’s Notes.
 Section 1425 of the Safe Drinking Water Act, referred to herein, is compiled as 42 USCS § 300h-4.
NOTES TO DECISIONS
1.Responsibilities of Assignee.
 Assignee of oil and gas leases was required, by subsection (6) of this section, to assume the obligation to plug oil and gas wells and the responsibility to post bond with the Department of Mines and Minerals to ensure the plugging of such wells. Pro Gas v. Har-Ken Oil Co., 883 S.W.2d 485, 1994 Ky. LEXIS 87 (Ky. 1994).
Opinions of Attorney General.
 This section is applicable to a successor in interest (“successor”) to a pre-1960 well. OAG 95-9.
 Operators of pre-1960 wells are not exempt from all provisions of the Oil and Gas Conservation Act, but in fact are required to plug their wells under KRS 353.180 and exercise other responsibilities relative to their wells despite the fact that the wells were drilled prior to the effective date of the Act. The successor must post bond under this section, even if the well in question was “grandfathered” or otherwise protected from compliance with permitting or spacing requirements relating to production which would be unlawful in a well drilled after 1960. OAG 95-9.

353.5901.  Operations and reclamation plan — Contents, distribution, and agreement or meditation — Meditation report.
Text
(1) A well operator shall submit to the department an operations and reclamation plan at the time of filing an application for permit to drill, deepen, or reopen a well. The plan shall be filed on forms provided by the department and shall include:
 	(a) A narrative description of those best management practices intended to be employed to prevent pollution, erosion, and sedimentation from the well site and all disturbed areas, including roads. The description shall be updated when the best management practices utilized on site differ from those described in the plan;
 	(b) A narrative description of the location of all areas to be disturbed, including the location of roads, gathering lines, the well site, tanks and other storage facilities, and any other information that may be required by the department. Accompanying this narrative description shall be a plat depicting the location on the land of all of these disturbances or facilities; and
 	(c) Any additional information that the department may require.
(2) The plan shall include at a minimum a narrative describing the following categories:
 	(a) Site plans;
 	(b) Construction practices to be used;
 	(c) Reclamation methods to be used after well completion;
 	(d) Maintenance of the reclaimed site; and
 	(e) Site closure describing plugging, abandonment, and reclamation procedures.
(3) The department shall review and approve the operations and reclamation plan prior to permit issuance in cases where there has not been a severance of the ownership of the oil and gas from the ownership of the surface to be disturbed.
(4) In all cases where there has been a complete severance of the ownership of the oil and gas from the ownership of the surface and the surface owners of all disturbed areas have not signed agreements with the well operator agreeing to the operations and reclamation plan, at the time of filing the application the well operator shall cause to be delivered to the surface owners of all disturbed areas who have not agreed to the operations and reclamation plan, by certified mail, return receipt requested:
 	(a) A copy of the operations and reclamation plan required by paragraph (a) of subsection (1) of this section, and the narrative description of land disturbances and plat required by paragraph (b) of subsection (1) of this section; and
 	(b) A notice to read as follows: “If you do not agree with the proposed use of your land by the well operator, the well operator may request mediation of your dispute by the Energy and Environment Cabinet’s Office of Administrative Hearings. If mediation is requested, and you decide to participate, each party to the mediation will be charged one hundred dollars ($100) to help cover the cost of mediation. You will be notified of the time and place for mediation, if the well operator chooses mediation, and of your right to participate.”
The certified mail receipt, when returned, shall be filed by the well operator with the department and made part of the permit application.
(5) If the well operator has been unable to reach agreement with the surface owners of all areas to be disturbed in all cases where there has been a complete severance of the ownership of the oil and gas from the ownership of the surface to be disturbed, the permit required by this chapter shall not be issued until the dispute has been referred to mediation to be conducted by the Energy and Environment Cabinet’s Office of Administrative Hearings, and mediation has been concluded either by agreement between the parties or by a report of the mediator, in accordance with subsection (6) of this section.
(6) The well operator may request mediation any time after filing the permit application, and all parties participating in the mediation shall pay a nonrefundable fee of one hundred dollars ($100) to the Kentucky State Treasurer, which shall be for the sole use of the department and shall be in addition to any money appropriated by the General Assembly for the use of the department. The department may waive the mediation fee for surface owners who submit verifiable proof of financial inability to pay. The department shall notify the well operator and all surface owners of areas to be disturbed by drilling who have not agreed to the operation and reclamation plan of the date and time mediation shall be conducted by certified mail, return receipt requested. The department shall conduct mediation at the site proposed to be disturbed within fifteen (15) days from the date requested, if practicable. At the mediation, the mediator will attempt to facilitate an agreement between the well operator and the surface owner. If an agreement is not forthcoming after mediation, the mediator shall, within five (5) days after mediation, issue a report to the director recommending that the director:
 	(a) Accept the plan as submitted by the well operator; or
 	(b) Accept the plan with modifications set forth by the mediator.
(7) If an agreement between the well operator and the surface owners of all disturbed areas is not forthcoming after mediation, the mediator shall consider the following factors as to the reasonable use of the surface by the well operator in issuing a report to the director:
 	(a) The location of roads, gathering lines, and tank batteries;
 	(b) The timing of the operation, considering seasonal uses of the land by the surface owner and the need of the well operator to drill expeditiously;
 	(c) The impact on the other uses of the land by the surface owner, including the location of timber, houses, barns, ponds, crops, and other improvements;
 	(d) Whether the plan includes a plan for timely, effective reclamation of all disturbed areas; and
 	(e) Any other information deemed appropriate by the mediator.
(8) The director shall make a final agency determination within five (5) days of the receipt of the mediation report accepting the plan as submitted by the well operator, accepting the plan with modifications set forth by the mediator, or approving a plan containing elements of both the original and the modified plan. 
(9) Any order or final determination of the department under this section shall be subject to review in accordance with KRS 353.700 and any administrative regulations promulgated thereunder.
History
History. 
Enact. Acts 1994, ch. 127, § 2, effective July 15, 1994; 2010, ch. 24, § 1908, effective July 15, 2010; 2015 ch. 21, § 15, effective June 24, 2015; 2018 ch. 29, § 64, effective July 14, 2018; 2018 ch. 94, § 6, effective July 14, 2018.
Annotations
Legislative Research Commission Notes.
 (7/14/2018). This statute was amended by   2018 Ky. Acts chs. 29 and   94. Where these Acts are not in conflict, they have been codified together. Where a conflict exists, Acts ch. 94, which was last enacted by the General Assembly, prevails under   KRS 446.250.

353.591.  Purpose and application of KRS 353.592 and 353.593.
Text
The purpose of KRS 353.592 and 353.593 shall be, upon delegation of authority for administration of the Underground Injection Control Program under Section 1425 of the Safe Drinking Water Act (Public Law 93-523 as amended), to protect underground sources of drinking water and to prevent their endangerment from class II wells. KRS 353.592 and 353.593 shall apply to all persons as defined in KRS 353.510; to all lands including federally-owned lands; and to all class II wells without regard to the time the well was drilled; provided that the department may make reasonable distinctions between existing and new class II wells in the implementation of KRS 353.592 and 353.593. No provision of KRS 353.592 or 353.593 shall apply to crude oil or natural gas production wells that are not class II wells.
History
History. 
Enact. Acts 1986, ch. 277, § 2, effective July 15, 1986.
Annotations
Compiler’s Notes.
 Section 1425 of the Safe Drinking Water Act, referred to in this section, is codified as 42 USCS § 300h-4.

353.592.  Powers of the department.
Text
In addition to the powers conferred upon the department by KRS 353.500 to 353.720 and notwithstanding any provision of KRS 353.500 to 353.720, the department is authorized but not obligated to develop and promulgate a regulatory program for the purpose of accepting primary responsibility for administration of the Underground Injection Control Program under Section 1425 of the Safe Drinking Water Act (Public Law 93-523 as amended). To that end, the department shall include in any regulatory program developed and promulgated under this provision:
 	(1) Regulations regarding the drilling, casing, operation, plugging, construction, conversion, maintenance, and abandonment of class II wells to protect underground sources of drinking water and to prevent their endangerment;
 	(2) Regulations prohibiting underground injection through class II wells except as authorized by such regulations or by a permit issued pursuant thereto;
 	(3) Regulations requiring owners or operators of class II wells to demonstrate financial responsibility for the costs of closure of all class II wells. Such demonstration of financial responsibility may include but need not be limited to the well plugging bond required by KRS 353.590(7) and (12);
 	(4) Regulations providing for reasonable public notice of applications for permits for class II wells and providing for public participation in the issuance of such permits;
 	(5) Regulations establishing a schedule of fees for the mechanical integrity testing and periodic registration of class II wells to be paid by the owners or operators thereof. The schedule of fees shall be based upon the reasonable cost to the department of administering the underground injection control program. The regulations may provide for the collection of a fee prior to delegation of authority by the Federal Environmental Protection Agency which shall be refunded by the department if the department does not receive said delegation.
No regulation promulgated pursuant to this section shall authorize the endangerment of an underground source of drinking water or be more stringent than regulations promulgated by the Environmental Protection Agency pursuant to the Underground Injection Control Program of the Safe Drinking Water Act, 42 U.S.C. sec. 300f et seq.
History
HISTORY: 
Enact. Acts 1986, ch. 277, § 3, effective July 1, 1986; 2006, ch. 160, § 3, effective July 12, 2006; 2015 ch. 21, § 14, effective June 24, 2015.
Annotations
Compiler’s Notes.
 Section 1425 of the Safe Drinking Water Act, referred to in the introductory paragraph of this section, is codified as 42 USCS § 300h-4.

353.593.  Appeals to Office of Administrative Hearings.
Text
Appeals may be taken from all final orders of the department to issue, deny, modify, or revoke any permit under the Underground Injection Control Program. Appeals shall be taken to the cabinet’s Office of Administrative Hearings.
History
History. 
Enact. Acts 1986, ch. 277, § 5, effective July 15, 1986; 1996, ch. 318, § 341, effective July 15, 1996; 2019 ch. 21, § 6, effective June 27, 2019.

353.595.  Notice to surface owner of intent to drill oil or gas well — Compensation for damage to surface — Restoration of surface.
Text
(1) As used in this section:
 	(a) “Person” means any natural person, corporation, firm, partnership, venture, receiver, trustee, executor, administrator, guardian, fiduciary, or other representative of any kind, and includes any government or any political subdivision or agency thereof.
 	(b) “Drilling operations” means the drilling, deepening, or conversion of a well for oil or gas production, core hole for oil or gas purposes, or drill hole for a stratigraphic test for oil or gas purposes.
 	(c) “Entry” means the moving upon the surface of land with equipment to commence drilling operations, but shall not include entry for the survey for or ascertaining or identification of a well location.
 	(d) “Operator” means the person, whether the owner or not, who applies for or holds a permit for drilling operations or who is named as the principal on a bond for a permit for a well that was issued by the department.
 	(e) “Surface owner” means the person in whose name the surface of the land on which drilling operations are contemplated, and who is assessed for purposes of taxes imposed according to the records of the property valuation administrator of the county where the land is located as certified by the property valuation administrator.
 	(f) “Production operation” means the operation of a well for the production of oil or gas, including all acts, structures, equipment, and roadways necessary for the operation.
 	(g) “New well” means a well that is spudded after July 13, 1990, and does not utilize any part of a well bore or drilling location that existed prior to July 13, 1990.
 	(h) “Completion of the well” means completion of those processes necessary before production occurs, including the laying of flow lines and the construction of the tank battery. If the well is not productive, the date of completion of the well shall be the day it is plugged and abandoned.
(2) This section shall be applicable only for the drilling operations of new wells except as provided in subsection (7) of this section. This section shall not apply for reworking operations on a well. This section shall be applicable only when the surface owner has not consented in writing to the drilling operations and:
 	(a) There has been a complete severance of the ownership of the oil and gas from the ownership of the surface; or
 	(b) The surface owner owns an interest in the oil and gas.

(3) (a) Prior to commencement of the drilling of a well, the operator shall give written notice to the surface owner of the operator’s intent to commence drilling operations.
 	(b) The operator shall, for the purpose of giving notice, secure from the property valuation administrator’s office, within ninety (90) days prior to the giving of the notice, a certification which shall identify the person in whose name the lands on which drilling operations are to be commenced and who is assessed at the time the certification is made. The written certification made by the property valuation administrator of the surface owner shall be conclusive evidence of the surface ownership.
 	(c) The notice required to be given by the operator to the surface owner shall identify the following:
 		1. The location of the proposed entry on the surface for drilling operations and the date on or after which drilling operations shall commence.
 		2. A photocopy of the drilling application to the department for the well to be drilled.
 		3. The name, address, and telephone number of the operator.
 		4. An offer to discuss with the surface owner those matters set forth in subsection (4) of this section prior to commencement of drilling operations.
 	(d) If the surface owner elects to meet the operator, the surface owner shall request the operator to schedule a meeting at a mutually agreed time and place within the limitations set forth herein. Failure of the surface owner to contact the operator at least five (5) days prior to the proposed commencement of drilling operations shall be conclusively deemed a waiver of the right to meet by the surface owner. The meeting shall be scheduled between the hours of nine o’clock in the morning and the setting of the sun of the same day and shall be at least three (3) days prior to commencement of drilling operations. Unless agreed to otherwise, the place shall be located within the county in which drilling operations are to be commenced where the operator or his agent shall be available to discuss with the surface owner or his agent those matters set forth in subsection (4) of this section.
 	(e) The notice shall be given to the surface owner by either:
 		1. Certified mail addressed to the surface owner at the address shown in the certification obtained from the property valuation administrator, which shall be postmarked at least ten (10) days prior to the commencement of drilling operations; or
 		2. Personal delivery to the surface owner at least eight (8) days prior to the commencement of drilling operations.
 	(f) Notice to the surface owner as defined in this section shall be deemed conclusive notice to the record owners of all interest in the surface.
(4) The operator, or his agent shall, if the surface owner accepts the offer to discuss, be available at the time agreed, date, and place to discuss with the surface owner the following:
 	(a) Placement of roads to be constructed by the operator;
 	(b) Points of entry upon the surface for drilling operations;
 	(c) Construction and placement of pits used for drilling operations;
 	(d) Restoration of fences to be cut in order to make entry upon the surface for drilling operations;
 	(e) Use of water on the surface of the lands;
 	(f) Removal of trees; and
 	(g) Surface water drainage changes caused by drilling operations.
(5) The surface owner shall be entitled to reasonable compensation from the operator for damages to growing crops, trees, shrubs, fences, roads, structures, improvements, and livestock thereon caused by the drilling of a new well. The surface owner shall be entitled to reasonable compensation from the operator for subsequent damages to growing crops, trees, shrubs, fences, roads, structures, improvements, and livestock caused by subsequent production operations of the operator thereon. The surface owner shall be entitled to reasonable compensation for all negligent acts of the operator that cause measurable damage to the productive capacity of the soil. In addition, the operator shall not utilize any more of the surface estate than is reasonably necessary for the exploration, production and development of the mineral estate.
(6) The compensation required pursuant to subsection (5) of this section shall be paid in any manner mutually agreed upon by the operator and the surface owner, but the failure to agree upon, or make the compensation required, shall not prevent the operator from commencement of drilling operations. The operator shall tender to the surface owner payment by check or draft in accordance with the provisions of this section no later than ninety (90) days after completion of the well. The surface owner’s remedy shall be an action for compensation in the Circuit Court in which the lands, or the greater part thereof, are located on which drilling operations were conducted. If the operator fails to tender payment within the ninety (90) day period or if the tender is not reasonable, the surface owner shall be entitled to reasonable compensation as provided in this section, as well as attorney’s fees. If the operator relies on a third-party appraiser’s assessment of damages there shall be no award of attorney’s fees.
(7) In conjunction with the plugging and abandonment of any well or the reworking of any well, the operator shall restore the surface and any improvements thereon to a condition as near as practicable to their condition prior to commencement of the work. The surface owner and operator may waive this requirement in writing, subject to the approval of the department that the waiver is in accordance with its administrative regulations.
(8) Nothing in this section shall be construed to diminish the rights of the operator or surface owner as they exist by established common law. Any compensation paid and accepted pursuant to the provisions of subsections (5) and (6) of this section shall be a complete bar to the assertion of any other remedy for such damages.
History
History. 
Enact. Acts 1990, ch. 128, § 1, effective July 13, 1990.

353.597.  Replacement of disrupted water supply by well operator.
Text
A well operator shall replace the water supply of any owner of interest in real property who obtains all or part of his supply of water for domestic, agriculture, industrial, or other legitimate use from an underground or surface source where the supply has been substantially disrupted by contamination, diminution, or interruption proximately resulting from the operator’s oil or gas operation.
History
History. 
Enact. Acts 1994, ch. 127, § 3, effective July 15, 1994.

353.600.  Copy of plat to be sent to owner or operator of coal-bearing stratum underlying well. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1960, ch. 103, § 12) was repealed by Acts 1992, ch. 348, § 9, effective July 14, 1992.

353.610.  Conditions under which permits may be issued — Exceptions.
Text
(1) Except as provided in KRS 353.500 to 353.720, no permits shall be issued for the drilling, deepening, or reopening of any shallow well for the production of oil, unless the proposed location of the well shall be at least three hundred thirty (330) feet from the nearest mineral boundary of the premises upon which the well is to be drilled, deepened or reopened; and, the proposed location must be at least six hundred sixty (660) feet from the nearest oil producing well. This subsection shall not be construed to regulate the distance between wells which do not produce oil from the same pool.
(2) Except as provided in KRS 353.500 to 353.720, no permit shall be issued for the drilling, deepening or reopening of any shallow well for the production of gas unless the proposed location of the well shall be at least five hundred (500) feet from the nearest mineral boundary of the premises upon which such well is to be drilled, deepened or reopened; and, the proposed location must be at least one thousand (1,000) feet from the nearest gas producing well. This subsection shall not be construed to regulate the distance between wells which do not produce gas from the same pool.
(3) This section shall not apply:
 	(a) To wells drilled, deepened, or reopened for the injection of water, gas or other fluids into an oil or gas producing formation.
 	(b) To any well drilled, deepened or reopened in a pool or portion thereof, which is included in a secondary recovery program commenced or proposed, if the location or proposed location of the well conforms to a geometric pattern already established on all premises which will be offset and affected by the well.
 	(c) To wells drilled or deepened as water supply wells and geological or structure test holes; or
 	(d) To premises within the limits of any incorporated city which has enacted or enacts hereafter an ordinance regulating the location or spacing of wells for the production of oil and gas at distances of not less than the distances prescribed in this section.
 	(e) To wells for the production of oil to be drilled, deepened, or reopened and completed at a depth of less than two thousand (2,000) feet where there are no workable beds of coal at lesser depths and the formation from which the oil is expected to be extracted is not appreciably affected by factors, as determined by the commissioner, other than natural drainage. The location of wells for the production of oil coming within this exception shall be at least two hundred (200) feet from the nearest boundary of the premises upon which the well is to be drilled, deepened or reopened; and the proposed location must be at least four hundred (400) feet from the nearest oil producing well. This subsection shall not be construed to regulate the distance between wells which do not produce from the same pool.
History
History. 
Enact. Acts 1960, ch. 103, § 13; 1966, ch. 147, § 3; 1974, ch. 45, § 4; 1976, ch. 134, § 1; 2003, ch. 150, § 12, effective June 24, 2003; 2019 ch. 44, § 32, effective June 27, 2019.
Annotations
NOTES TO DECISIONS
1.Method of Spacing Wells.
 Any method of spacing oil wells is sufficient which satisfies the spacing requirements of this section and allows any encroachment to be determined under the circumstance with reasonable accuracy, according to accepted survey standards; whether a particular method is acceptable under the circumstances must be determined on the basis of opinion testimony from a qualified expert. Howard v. Kingmont Oil Co., 729 S.W.2d 183, 1987 Ky. App. LEXIS 482 (Ky. Ct. App. 1987).
 The expert witness’ testimony was sufficient to support an inference that use of the circle method adequately insured compliance with the spacing requirements of this section. Howard v. Kingmont Oil Co., 729 S.W.2d 183, 1987 Ky. App. LEXIS 482 (Ky. Ct. App. 1987).
Opinions of Attorney General.
 It is not the responsibility of the Department of Mines and Minerals to assume the Herculean function of settling boundary disputes, particularly since any aggrieved party may bring an injunctive suit to enjoin the violation of this section and the proper resolution of a boundary dispute, in connection with the proper location of oil and gas wells, can only be undertaken by the courts, in the absence of private agreements. Accordingly, the procedure by which the Department examines the plat filed with the application and determines from the face of the plat whether or not the proposed well is located within the tolerances established by this section and issues a permit if the spacing and other requirements have been met is a proper and practical legal procedure which the courts would uphold. OAG 69-328.
Research References and Practice Aids
Journal of Mineral Law & Policy.
Comments, Pooling Provisions in Oil and Gas Leases, 4 J.M.L. & P. 345 (1988-89).

353.620.  Variance from requirements of KRS 353.610 — Review under KRS 353.700.
Text
(1) Notwithstanding KRS 353.610, if an application is submitted for a permit to drill, deepen, or reopen a well closer to a boundary or to another well than prescribed in KRS 353.610 and the application is accompanied by the written consent of all owners of oil and gas interests within the distance prescribed in KRS 353.610, which will be offset by the proposed well, the department shall issue a permit for the well.
(2) Notwithstanding KRS 353.610, if an application is submitted for a permit to drill, deepen, or reopen a well closer to a boundary or to another well than prescribed in KRS 353.610, and the director determines after notice to all owners of oil and gas interests within the distance prescribed in KRS 353.610 that topographical or other factors delineated by subsurface geologic mapping or reservoir analytical data make compliance with the requirements of KRS 353.610 unduly burdensome, or in conflict with reasonably prudent methods and practices for the production of oil or gas, the department may issue a permit for the well. The application may include but not be limited to core analysis, geophysical or electric log data, reservoir pressure analysis, or other information demonstrating to the satisfaction of the director that such relief is warranted. 
(3) Notwithstanding KRS 353.610, the department shall issue a permit for a well to be drilled, deepened, or reopened closer to a boundary than prescribed in KRS 353.610 if a pooling order has been issued pursuant to KRS 353.630.
(4) If a permit is issued to drill, deepen, or reopen a well under subsection (1) or (2) of this section at a location closer to a well or boundary than prescribed in KRS 353.610, the department shall permit a like variance from the requirements of KRS 353.610 on all premises offset and adversely affected by the well.
(5) Any order or final determination of the department under this section shall be subject to review in accordance with KRS 353.700 and any administrative regulations promulgated thereunder.
History
HISTORY: 
Enact. Acts 1960, ch. 103, § 14; 2000, ch. 268, § 1, effective July 14, 2000; 2003, ch. 150, § 13, effective June 24, 2003; 2018 ch. 94, § 7, effective July 14, 2018.
Annotations
NOTES TO DECISIONS
1.Consent.
 Where the assignor assigned its rights as lessee to the assignee, retaining a one-eighth overriding royalty interest in the lease as consideration for the assignment, it retained no ownership interest in any oil or gas which was in place on the leasehold; therefore, the assignor’s consent to the disputed voluntary pooling agreement was not required by this section, as it was not an “owner” of any “oil and gas interest” within the statutory meaning of those terms, and the deletion from the original form lease of the provision authorizing pooling did not have the effect of forever prohibiting pooling. Rice Bros. Mineral Corp. v. Talbott, 717 S.W.2d 515, 1986 Ky. App. LEXIS 1457 (Ky. Ct. App. 1986).
Research References and Practice Aids
Journal of Mineral Law & Policy.
Comments, Pooling Provisions in Oil and Gas Leases, 4 J.M.L. & P. 345 (1988-89).

353.630.  Pooling of oil and gas interests — Conditions — Review under KRS 353.700.
Text
(1) Whenever any separate tract of land is so situated because of size or other condition that it does not contain a location at which a well for oil or gas may be drilled, deepened, or reopened by reason of the spacing provisions of KRS 353.610, the department shall order, after notice and, for those required to be given notice, opportunity for comment within thirty (30) days of the date shown on the postal service proof of mailing or, where notice is provided by publication, within thirty (30) days of the date of the publication, the pooling of all oil and gas interests in the separate tract or in a portion thereof with all like interests in a contiguous tract or tracts, or portions thereof, as are necessary to afford the pooled tracts one (1) location for the drilling, deepening, or reopening of a well for the production of oil or gas in compliance with the spacing requirements of KRS 353.500 to 353.720. The department shall require the development and operation of all pooled acreage as a single leasehold estate in accordance with regulations and rules promulgated under KRS 353.500 to 353.720.
(2) Whenever an operator proposes to drill, deepen, or reopen a well at a location that would require the pooling of separate tracts or interests in order to comply with the spacing requirements of KRS 353.610, and the operator has secured the written consent or agreement from the owners of at least fifty-one percent (51%) of the interests in each tract, or portions thereof, included in the proposed pooled acreage, the department shall, where it finds that the requirements of this subsection have been met, order, after notice, and for those required to be given notice, opportunity for comment within thirty (30) days of the date shown on the postal service proof of mailing or, where notice is provided by publication, within thirty (30) days of the date of the publication, the pooling of all oil and gas interests in all tracts, or portions thereof, that are included within the proposed pooled acreage as established by the spacing requirements of KRS 353.610. A pooling order shall be made only after the applicant provides notice to all persons reasonably known to own an oil or gas interest in any tract or portion thereof that is proposed to be pooled. For purposes of this section, any unknown or nonlocatable owners shall be deemed to have consented or agreed to the pooling, provided that the operator has complied with the publication requirements of KRS 353.640(1) with respect to the unknown or nonlocatable owners. The department shall issue a permit to drill, deepen, or reopen the well and require the development and operation of the pooled acreage as a single leasehold estate in accordance with administrative regulations promulgated under KRS 353.500 to 353.720.
(3) Whenever an operator proposes to drill, deepen, or reopen a well at a location that would require the pooling of interests or tracts in order to comply with the spacing requirements of KRS 353.610, and the operator owns or controls the right to develop the oil and gas underlying one hundred percent (100%) of the interests in each tract, or portions thereof, included in the proposed pooled acreage, the department shall, where it finds that the requirements of this subsection have been met, order, after notice and, for those required to be given notice, opportunity for comment within thirty (30) days of the date shown on the postal service proof of mailing or, where notice is provided by publication, within thirty (30) days of the date of the publication, the pooling of all oil and gas interests in all tracts, or portions thereof, that are included within the proposed pooled acreage established by the spacing requirements of KRS 353.610. A pooling order shall be made only after the applicant provides notice to all persons reasonably known to own an oil or gas interest in any tract or a portion thereof proposed to be pooled. For purposes of this section, any unknown or nonlocatable owners shall be deemed to have consented or agreed to the pooling, provided that the operator has complied with the publication requirements as set forth in KRS 353.640(1) with respect to the unknown or nonlocatable owners. The department shall issue a permit to drill, deepen, or reopen the well and require the development and operation of all pooled tracts as a single leasehold estate in accordance with administrative regulations promulgated under KRS 353.500 to 353.720.
(4) No pooling as permitted by this section shall be ordered except:
 	(a) When an application has been filed to drill, deepen, or reopen a well within the distance limitations prescribed in KRS 353.610; and
 	(b) When a lessee or owner of an oil or gas interest in the tract shall request the pooling.
(5) No pooling as permitted by this section shall be ordered with respect to any tract or portion thereof upon which a well is drilled, deepened, or reopened:
 	(a) Unless the pooling was requested prior to the commencement of the drilling, deepening, or reopening of the well by a lessee or owner of an oil and gas interest in a contiguous tract pursuant to subsection (1), (2), or (3) of this section; and
 	(b) Unless the request, if made by the owner of an operating interest who elects to participate in the risk and cost of the drilling, deepening, or reopening of the well, is accompanied by a bond or other security satisfactory to and in an amount set by the director for the payment of such owner’s share of the cost of drilling, deepening, or reopening the well.
(6) Production from any well which is ordered pooled pursuant to KRS 353.500 to 353.720 shall be deemed for all purposes to have been so produced from each tract or portion thereof included in the pool in proportion to the amounts established in the pooling order.
(7) Any order or final determination of the department under this is section shall be subject to review in accordance with KRS 353.700 and any administrative regulations promulgated thereunder.
History
HISTORY: 
Enact. Acts 1960, ch. 103, § 15; 1986, ch. 233, § 1, effective July 15, 1986; 2000, ch. 268, § 2, effective July 14, 2000; 2003, ch. 150, § 14, effective June 24, 2003; 2018 ch. 94, § 8, effective July 14, 2018.
Annotations
NOTES TO DECISIONS
1. Applicability.
2. Apportionment of Proceeds.
1.Applicability.
 This section and KRS 353.640 are for involuntary pooling; these provisions do not apply to voluntary pooling where it can only be done in furtherance of conservation. Smith v. Rogers, 702 S.W.2d 425, 1986 Ky. LEXIS 227 (Ky. 1986).
2.Apportionment of Proceeds.
 The proceeds from an oil pool must be apportioned according to each person’s contributions to the total production from the pool; where the property under the lease comprised only 60% of the pool, the assignor who held a one-eighth (1/8) overriding royalty interest was only entitled to 60% of a one-eighth (1/8) overriding royalty interest, or 7.5% of the production of the entire well. Rice Bros. Mineral Corp. v. Talbott, 717 S.W.2d 515, 1986 Ky. App. LEXIS 1457 (Ky. Ct. App. 1986).
Research References and Practice Aids
Journal of Mineral Law & Policy.
Comments, Pooling Provisions in Oil and Gas Leases, 4 J.M.L. & P. 345 (1988-89).

353.640.  Pooling order — Notice — Provisions — Surrender or sharing of interest — Limited participation — Review under KRS 353.700.
Text
(1) The operator shall provide a list to the department of all persons reasonably known to own an oil or gas interest in any tract, or portion thereof, proposed to be pooled in an application to the department for a pooling order. A pooling order shall be made only after the applicant provides notice to all persons reasonably known to own an oil or gas interest in any tract, or a portion thereof, proposed to be pooled. In the event of the filing of an application for a pooling order under KRS 353.630(2) where unknown owners or nonlocatable owners exist, the operator shall cause to be published, not more than thirty (30) days prior to the submission of an application for pooling, one (1) notice in the newspaper of the largest circulation in each county in which any tract, or portion thereof, proposed to be pooled is located. The notice shall:
 	(a) State that an application for a pooling order is being filed with the division;
 	(b) Describe any tract, or portion thereof, proposed to be pooled;
 	(c) In the case of an unknown owner, identify the name of the last known owner;
 	(d) In the case of a nonlocatable owner, identify the owner and the owner’s last known address; and
 	(e) State that any party claiming an interest in any tract, or portion thereof, proposed to be pooled should contact the operator at the published address and provide a copy of the notification to the director within twenty (20) days of the date of publication.
The applicant shall file proof of notice with the division concurrently with the application.
(2) A pooling order shall authorize the drilling, deepening, or reopening, and the operation of a well for the production of oil or gas on the tracts or portions thereof pooled; shall designate the operator to drill and operate the well; shall prescribe the time and manner in which all owners of operating interests in the pooled tracts or portions thereof may elect to participate therein; shall provide that all reasonable costs and expenses of drilling, deepening, or reopening, and the completing, operating, plugging, and abandoning the well shall be borne, and all production from the well shall be shared by all owners of operating interests in proportion to the net mineral acres in the pooled tracts owned or under lease to each owner; and shall make provision for the payment of the reasonable actual cost thereof, including a reasonable charge for supervision, by all those who elect to participate therein.
(3) A pooling order shall establish a procedure for the owner of an operating interest who does not decide to become a participating operator to elect to either:
 	(a) Surrender, by means of sale or lease, the interest to a participating operator on a reasonable basis and for a reasonable consideration, which if not agreed upon shall be determined by the director; or
 	(b) Share in the operation of the well as a nonparticipating operator on a carried basis after the proceeds allocable to his or her share equal two hundred percent (200%) of the share of the costs allocable to his or her interest.
(4) An oil or gas owner whose identity and location remain unknown after thirty (30) days has passed from the date of publication required by subsection (1) of this section and whose interest is pooled pursuant to KRS 353.630(3) shall be deemed to have elected to lease the interest to the oil or gas operator, exclusive of one-eighth (1/8) of the production attributable to the unleased interest, and shall not be entitled to make the election established in subsection (3) of this section.
(5) Except as provided in this subsection, an oil or gas owner who does not make an election under the pooling order within thirty (30) days of the entry of the order shall be deemed to have leased the oil or gas interest to the oil or gas well operator in the manner established in subsection (4) of this section. If the holder of an operating interest has obtained the interest by lease or other agreement granting the right to conduct operations to anyone other than the holder of the oil and gas estate, and if the owner of the operating interest does not make an election under the pooling order, the holder of the operating interest shall be deemed to have elected to share in the operation of the well as a nonparticipating operator on a carried basis after the proceeds allocable to his or her share equal two hundred percent (200%) of the share of the costs allocable to his or her interest.
(6) A person whose interest is subject to an oil or gas lease or other agreement which grants to another the right to operate or conduct operations shall not own an operating interest for the purposes of subsection (3) of this section.
(7) The department shall provide a copy of the pooling order entered under KRS 353.500 to 353.720 to those required to be noticed. A certified copy of any pooling order shall be recorded by the operator in the office of the county clerk of the county or counties in which all or any portion of the pooled tract is located, and the record of the order, from the time of lodging the order for record, shall be deemed to be delivery of the order to all unknown or nonlocatable owners.
(8) Any order or final determination of the department under this section shall be subject to review in accordance with KRS 353.700 and any administrative regulations promulgated thereunder.
History
HISTORY: 
Enact. Acts 1960, ch. 103, § 16; 1978, ch. 384, § 487, effective June 17, 1978; 2000, ch. 268, § 3, effective July 14, 2000; 2002, ch. 217, § 1, effective July 15, 2002; 2010, ch. 24, § 1909, effective July 15, 2010; 2018 ch. 94, § 9, effective July 14, 2018.
Annotations
NOTES TO DECISIONS
1. Applicability.
2. Apportionment of Proceeds.
1.Applicability.
 This section and KRS 353.630 are for involuntary pooling; these provisions do not apply to voluntary pooling where it can only be done in furtherance of conservation. Smith v. Rogers, 702 S.W.2d 425, 1986 Ky. LEXIS 227 (Ky. 1986).
2.Apportionment of Proceeds.
 The proceeds from an oil pool must be apportioned according to each person’s contributions to the total production from the pool; where the property under the lease comprised only 60% of the pool, the assignor who held a one-eighth (1/8) overriding royalty interest was only entitled to 60% of a one-eighth (1/8) overriding royalty interest, or 7.5% of the production of the entire well. Rice Bros. Mineral Corp. v. Talbott, 717 S.W.2d 515, 1986 Ky. App. LEXIS 1457 (Ky. Ct. App. 1986).

353.645.  Operation and development as a unit of oil and gas interests in a pool or pools — Application for unit — Hearing — Unitization order — Review under KRS 353.700.
Text
This section applies to any lessee or owner of an oil and gas interest in a proposed unit.
 	(1) The department, at its own discretion or upon the application of any lessee or owner of an oil and gas interest in a pool or pools of a proposed unit may, after notice to all lessees or owners of an oil and gas interest in a pool or pools of a proposed unit, issue an order for the operation and development as a unit of any pool or pools, or any portion thereof, for the production of oil and associated gas in order to increase their ultimate recovery by unitized operation and development so that each owner in the pool or pools shall have the opportunity to recover his fair and equitable share of the recoverable oil and gas in the unit. The department may require a reasonable application fee from a lessee or owner of an oil and gas interest applying for a proposed unit.
 	(2) The application for a unit shall include the following:
 		(a) A description of the area to be included in the unit, with a map attached, and a description of the pool or pools, or portions thereof, to be included within the unit;
 		(b) A statement of the nature of the unit operations contemplated;
 		(c) A proposed allocation of production and reserves among the separately-owned tracts and interests contributed to the unit. Reserves shall be calculated by industry standard methods supported by geological and engineering data, as determined to be appropriate by the department. The department may require an independent third party to verify the calculations as to proposed allocation of production or reserves;
 		(d) The procedure upon which wells and equipment of the separately-owned tracts and interests are to be used and compensated for in unit operations; and
 		(e) Documentation that the application is approved by at least fifty-one percent (51%) ownership in the interests proposed for inclusion in the unit.
 	(3) After notice in the manner established in this section, the department shall issue a final order establishing a unit and requiring unit operation and development if it finds that:

 		(a) 1. The unitized operation and development of a pool or pools, or any portion thereof, for the production of oil and associated gas is reasonably necessary in order to effectively carry on operations for enhanced recovery, including but not limited to, increased density drilling, or secondary recovery operations by pressure-maintenance, repressuring, cycling, water flooding, tertiary recovery operations, or any combination of these, in order to substantially increase the ultimate recovery of oil and associated gas from the pool or pools within the unit, or to protect the correlative rights of affected mineral owners; and
 		 	2. The value of the additional recovery of oil and associated gas exceeds the estimated additional cost incident to conducting the operation; or
 		(b) The unitized operation of the pool or pools within the unit will prevent waste and protect the correlative rights of the owners in the pool or pools within the unit.
 	(4) Each well permitted to be drilled, deepened, reopened, or converted to an injection well and operated in a unit shall conform to either the spacing standards established in KRS 353.610, or to other unit spacing that shall be established by the department.
 	(5) All unit operations and production shall be deemed, for all purposes, as the conduct of operations and production upon each of the separately-owned tracts and interests in the unit.
 	(6) A unitization order issued in accordance with this section shall:
 		(a) Authorize the unit operation of a pool or pools, including drilling, deepening, reopening, conversion to injection wells, and operation of all wells within the unit for the production of oil and gas from the unit:
 		 	(b) Designate the unit operator of the operation;
 		 	(c) Approve a unit operating agreement;
 		 	(d) Provide for the allocation of production and reserves among all separately-owned tracts and interests in the unit;
 		 	(e) Provide for the proportionate allocation of all reasonable costs and expenses of unit operations as these costs and expenses are set out in the approved operating agreement. Costs and expenses shall be allocated among all participating owners of operating interests who elect to participate in the proportion that the separately-owned tracts and interests share in the production of the unit; and
 		 	(f) Establish the spacing approved for the unit.
 	(7) Any unitization order shall provide just and equitable alternatives whereby an owner of an operating interest who does not elect to participate in the risk and cost of developing the unit may elect to surrender his interest, or a portion of it, to the participating owners on a reasonable basis and for a reasonable consideration, which if not agreed upon, shall be determined by the department; or elect to participate in the development of the unit on a carried basis on terms and conditions which, if not agreed upon, shall be determined by the department to be just and reasonable. If a dispute arises as to the costs of operating and developing a unit, then the department shall determine and apportion the costs within ninety (90) days after the date of written notification to the department of the existence of the dispute; however, any person disputing an actual or proposed expenditure shall file notice of the disputed costs within one (1) year after notice of the actual or proposed expenditure was received by the person filing the dispute.
 	(8) An order establishing a unit may be modified, altered, extended, vacated, or otherwise amended by the department after notice as prescribed in this section and a demonstration by affected persons of a significant change of circumstances supporting the amendment.
 		(a) An amendment to extend or enlarge the unit area shall be agreed upon in writing by documented owners of at least a fifty-one percent (51%) ownership in the interests in the pool or pools in the unit;
 		(b) An amendment of a unitization order enlarging a unit shall allocate to each tract or interest in the unit, as amended, a portion of the total production of oil or gas, or both, from the unit so enlarged, in proportion to the contribution of the tract or interest to the unit during the remaining course of unit operations, and shall supersede and be in lieu of the allocation of production provided for in any previously-established unit and shall have an effective date provided for in the order.
 	(9) Wells drilled, deepened, or reopened for the injection of water, gas, or other fluids into any subsurface formation shall be governed by applicable state and federal statutes and regulations.
 	(10) Any order or final determination of the department under this section shall be subject to review in accordance with KRS 353.700 and any administrative regulations promulgated thereunder.
History
HISTORY: 
Enact. Acts 1994, ch. 431, § 2, effective July 15, 1994; 1996, ch. 318, § 342, effective July 15, 1996; 2018 ch. 94, § 10, effective July 14, 2018.

353.650.  Exclusion of royalty interest in computing share of production — Limitation.
Text
(1) If one (1) or more of the owners of any operating interest in any portion of the pooled tract shall drill, deepen or reopen and operate, or pay the costs of drilling, deepening or reopening and operating a well for the benefit of another owner of an opening interest, as provided in the pooling order, then such owner or owners shall be entitled to the proceeds from the share of production from the tracts or portions thereof pooled accruing to the interest of such other owner, exclusive of any royalty reserved in any lease or leases of such tracts or portions thereof or exclusive of one-eighth (1/8) of production attributable to all unleased tracts or portions thereof, until such proceeds equal the sums payable by or charged to the interest of the other owner plus a reasonable charge for interest on such sums.
(2) If a dispute shall arise as to the costs of drilling, deepening or reopening, and operating a well, the director of the Division of Oil and Gas shall determine and apportion the costs.
History
History. 
Enact. Acts 1960, ch. 103, § 17; 2010, ch. 24, § 1910, effective July 15, 2010.

353.651.  Vertical and horizontal deep wells — Establishment and regulation of drilling units — Pooling of interests — Exceptions.
Text
The following provisions of this section and the administrative regulations promulgated pursuant thereto shall apply to any vertical deep well and any horizontal deep well as indicated:
 	(1) Drilling units for vertical deep wells:
 		(a) The commission shall, after notice and a hearing, to be conducted in accordance with KRS Chapter 13B, regulate the drilling and location of vertical deep wells in a pool and the production therefrom so as to prevent reasonably avoidable net drainage from each developed unit (that is, drainage which is not equalized by counterdrainage) so that each owner in a pool shall have the right and opportunity to recover his or her fair and equitable share of the recoverable oil and gas in the pool;
 		(b) For the prevention of waste, to protect and enforce the correlative rights of the owners in a pool, and to avoid the augmenting and accumulation of risks arising from the drilling of an excessive number of wells, the commission shall, after notice and a hearing, to be conducted in accordance with KRS Chapter 13B, establish drilling units for vertical deep wells in each pool. The spacing of vertical deep wells in proved oil and gas fields shall be governed by administrative regulations promulgated for that particular field or other administrative regulation promulgated by the commission. Vertical deep wells drilled in areas not covered by special field administrative regulations shall be governed by statewide administrative regulations promulgated by the commission or orders of the commission issued after a hearing;
 		(c) Each vertical deep well permitted to be drilled in any drilling unit shall be drilled in accordance with:
 		 	1. The administrative regulations promulgated by the commission; and
 		 	2. A spacing pattern fixed by the commission for the well or the pool in which the vertical deep well is located, as applicable, with any exceptions that may be reasonably necessary where it is shown, in accordance with administrative regulations promulgated by the commission, that the unit is partly outside the pool or for some other reason a well otherwise located on the unit would not be likely to produce in paying quantities, or topographical conditions are such as to make the drilling at the location unduly burdensome, or other similar cause. Whenever an exception is granted, the commission shall take action as will offset any advantage which the person securing the exception may have over other owners by reason of the drilling of the well as an exception;
 		(d) No drilling unit established by the commission shall be smaller than the maximum area which can be drained efficiently by one (1) vertical deep well so as to produce the reasonable maximum recoverable oil or gas in the area, unless an exception is granted in accordance with administrative regulations promulgated by the commission; and
 		(e) An order establishing a drilling unit for a vertical deep well may be modified, altered, extended, amended, or vacated by the commission after notice and hearing as prescribed above.
 	(2) Drilling units for horizontal deep wells:
 		(a) For the prevention of waste and for the protection and enforcement of the correlative rights of the owners in a pool, the commission shall, after notice and hearing conducted in accordance with KRS Chapter 13B and with the administrative regulations of the commission, establish drilling units for horizontal deep wells. Drilling units shall be based on the information provided to or requested by the commission;
 		(b) Each horizontal deep well permitted to be drilled on a drilling unit established by the commission shall be drilled in accordance with the administrative regulations promulgated by the commission and any orders of the commission; and
 		(c) The establishment of any horizontal deep well unit shall be on terms that are fair, reasonable, equitable, and which are necessary or proper to protect and safeguard the respective rights and obligations of the working interest owners and the royalty owners based on the evidence before the commission.
 	(3) Pooling of interests in drilling units:
 		(a) When two (2) or more separately owned tracts are embraced within a drilling unit, or when there are separately owned interests in all or a part of a drilling unit, the interested persons may pool their tracts or interests for the development and operation of the drilling unit. In the absence of voluntary pooling and upon application of any operator having an interest in the drilling unit, and after the commission has given notice to all persons reasonably known to own an interest in the oil or gas in the drilling unit, and after a hearing conducted in accordance with KRS Chapter 13B, the commission shall enter an order pooling all tracts or interests in the drilling unit for the development and operation thereof and for the sharing of production therefrom. Each pooling order shall be upon terms and conditions which are just and reasonable;
 		(b) All operations, including, but not limited to, the commencement, drilling, or operation of a deep well, upon any portion of a drilling unit for which a pooling order has been entered, shall be deemed for all purposes the conduct of those operations upon each separately owned tract in the drilling unit by the several owners thereof. That portion of the production allocated to a separately owned tract included in a drilling unit shall, when produced, be deemed for all purposes to have been actually produced from the tract by a deep well drilled thereon;
 		(c) Any pooling order under the provisions of subsection (3) of this section shall authorize the drilling and operation of a deep well for the production of oil or gas from the pooled acreage; shall designate the operator to drill and operate the deep well; shall prescribe the time and manner in which all owners of operating interests in the pooled tracts or portions of tracts may elect to participate therein; shall provide that all reasonable costs and expenses of drilling, completing, equipping, operating, plugging, and abandoning the deep well shall be borne, and all production therefrom shared, by all owners of operating interests in proportion to the acreage in the pooled tracts owned or under lease to each owner; and shall make provision for payment of all reasonable costs thereof, including reasonable charge for supervision and for interest on past due accounts, by all those who elect to participate therein. Upon the application of any operator having an interest in the drilling unit, the person or persons selected to drill and operate the deep well shall be determined by competitive bids;
 		(d) Upon request, any pooling order shall provide just and equitable alternatives whereby an owner of an operating interest who does not elect to participate in the risk and cost of the drilling of a deep well may elect to surrender his interest or a portion thereof to the participating owners on a reasonable basis and for a reasonable consideration, which, if not agreed upon, shall be determined by the commission; or to participate in the drilling of the deep well on a limited or carried basis on terms and conditions which, if not agreed upon, shall be determined by the commission to be just and reasonable;
 		(e) If an operator owning an interest in a pooled drilling unit elects not to participate in the risk and cost of drilling of a deep well thereon, and another operator owning an interest therein, shall drill and operate, or pay the costs of drilling and operating a deep well as provided in the commission’s order, then the operating owner shall be entitled to the share of production from the tracts or portions thereof accruing to the interest of the nonparticipating owner, exclusive of any royalty or overriding royalty reserved in any leases, assignments thereof or agreements relating thereto, of the tracts or portions thereof, or exclusive of the prevailing royalty of the production attributable to all unleased tracts or portions thereof, until the market value of the nonparticipating owner’s share of the production, exclusive of any royalty, overriding royalty or the prevailing royalty of production, equals three (3) times the share of the costs payable by or charged to the interest of the nonparticipating owner; and
 		(f) If a dispute shall arise as to the costs of drilling and operating a deep well, the commission shall determine and apportion the costs, within ninety (90) days from the date of written notification to the commission of the existence of such dispute.
 	(4) This section shall not apply to wells drilled, deepened, or reopened for the injection of water, gas, or other fluids into any subsurface formation.
History
HISTORY: 
Enact. Acts 1974, ch. 45, § 5; 1996, ch. 318, § 343, effective July 15, 1996; 2000, ch. 139, § 4, effective July 14, 2000; 2006, ch. 158, § 1, effective July 12, 2006; 2015 ch. 21, § 16, effective June 24, 2015.
Annotations
NOTES TO DECISIONS
1.Apportionment of Proceeds.
 The proceeds from an oil pool must be apportioned according to each person’s contributions to the total production from the pool; where the property under the lease comprised only 60% of the pool, the assignor who held a one-eighth overriding royalty interest was only entitled to 60% of a one-eighth overriding royalty interest, or 7.5% of the production of the entire well. Rice Bros. Mineral Corp. v. Talbott, 717 S.W.2d 515, 1986 Ky. App. LEXIS 1457 (Ky. Ct. App. 1986).

353.652.  Unit operation of pool — Procedure.
Text
(1) Upon the application of any operator in a deep well pool productive of oil or gas, or both, and other minerals which may be associated and produced therewith and after notice given by the commission to all persons reasonably known to own an interest in the oil or gas in the pool, and after a hearing conducted in accordance with KRS Chapter 13B, the commission may enter a final order requiring the unit operation of a pool or of any portion or combinations thereof within a field. The unit operation shall be in connection with a program designed to avoid the drilling of unnecessary wells, or otherwise to prevent waste, or to increase the ultimate recovery of the unitized minerals by additional recovery methods. The final order shall provide for the unitization of separately-owned tracts and interests within the pool or pools, but only after finding that:
 	(a) The order is reasonably necessary for the prevention of waste;
 	(b) The proposed plan of unitized operation will increase the ultimate recovery of oil or gas, or both, from the pool and will be economically feasible;
 	(c) The production of oil or gas, or both, from the unitized pool can be allocated in a manner to insure the recovery by all owners of their just and equitable share of the production; and
 	(d) A contract incorporating the unitization agreement has been signed or in writing ratified or approved by the owners of at least seventy-five percent (75%) in interest in the pool as costs are shared under the terms of the order and by seventy-five percent (75%) in interest in the pool as production is to be allocated of the royalty in the unit area, and a contract incorporating the required arrangements for operations has been signed or in writing ratified or approved by the owners of at least seventy-five percent (75%) in interest in the pool as costs are shared, and the commission has made a finding to that effect either in the final order or a supplemental order.
(2) The final order requiring the unit operation shall designate one (1) operator as unit operator and shall also make provision for the proportionate allocation to all operators of the costs and expenses of the unit operation, including a reasonable charge for supervision, which allocation shall be in the proportion that the separately-owned tracts share in the production from the unit. In the absence of an agreement entered into by the operators and filed with the commission providing for sharing the costs of capital investments in wells and physical equipment, and intangible drilling costs, the commission shall provide by order for the sharing of the costs in the same proportion as the costs and expenses of the unit operation, but any operator who has not consented to the unitization shall not be required to contribute to the costs or expenses of the unit operation, or to the cost of capital investment in wells and physical equipment, and intangible drilling costs, except out of the proceeds from the sale of the production accruing to the interest of the operator exclusive of any royalty or overriding royalty interest.
(3) The commission, after notice and hearing as provided above may from time to time by entry of a new or amending final order enlarge the unit area by approving agreements adding to the area a pool or any portion or combinations thereof not previously included. Any new or amended final order shall not become effective unless and until:
 	(a) All of the terms and provisions of the unitization agreement relating to the extension or enlargement of the unit area or to the addition of pools or portions or combinations thereof to unit operations have been fulfilled and satisfied and evidence thereof has been submitted to the commission; and
 	(b) The extension or addition effected by the order has been agreed to in writing by the owners of at least seventy-five percent (75%) in interest in the pool as costs are shared in the pool or pools or portions or combinations thereof to be added to unit operations by the order and by seventy-five percent (75%) in interest in the pool as production is to be allocated of the royalty owners in the pool, pools, portions, or combinations and evidence thereof has been submitted to the commission.
(4) Any agreement, in providing for allocation of production from the unit area, shall first allocate to each pool or added portion a portion of the total production of oil and gas, or both, from all pools affected within the area, as enlarged, the allocation to be in proportion to the contribution which added pool or portions or extensions thereof are expected to make, during the remaining course of unit operations, to the total production of oil or gas, or both, of the unit as enlarged. The remaining portion of unit production shall be allocated among the separately-owned tracts within the previously established unit area in the same proportions as those specified prior to the enlargement.
History
HISTORY: 
Enact. Acts 1974, ch. 45, § 6; 1990, ch. 11, § 1, effective July 13, 1990; 1996, ch. 318, § 344, effective July 15, 1996; 2015 ch. 21, § 17, effective June 24, 2015.

353.653.  Share of production from drilling unit or unitized pool.
Text
Each operator shall have the right to take in kind its share of any oil or gas produced from any drilling unit or pool unitized under KRS 353.510, 353.520, 353.565, 353.610, 353.651 to 353.654, 353.700, or 353.991. The operator shall pay the expenses occasioned thereby and pay or account to the unit operator for the oil or gas or the value thereof if he has not paid his share of drilling, completing and operating costs. This section applies to deep well drilling units only.
History
History. 
Enact. Acts 1974, ch. 45, § 9; 1990, ch. 11, § 2, effective July 13, 1990.

353.654.  Drilling without consent of landowner prohibited.
Text
Nothing contained in KRS 353.510, 353.520, 353.565, 353.610, 353.651 to 353.654, 353.700, or 353.991 shall be construed as authorizing any operator, with or without an order of the commission, to drill upon, enter upon, or use in any manner the surface of any land without the consent of the owner thereof as evidenced by an oil or gas lease or otherwise. This section applies to deep well drilling units only.
History
History. 
Enact. Acts 1974, ch. 45, § 10; 1990, ch. 11, § 3, effective July 13, 1990.
Annotations
Legislative Research Commission Note.
 
The original House Bill 64, section 10 (Acts 1974, ch. 45, § 10) was amended by deletion of the words “as evidenced by an oil or gas lease or otherwise” from the end of the section; however, in the engrossed bill as signed by the Governor, the words were not stricken.
Opinions of Attorney General.
 A hearing under this section would be required to protect the rights of all parties where the oil and gas division of the Department of Mines and Minerals is seeking to regulate the spacing of oil and gas wells under the provisions of KRS 353.560. OAG 72-382.

353.655.  Use of shackle rods or related cables prohibited.
Text
No operator shall utilize shackle rods or related cables for the production of oil or gas.
History
History. 
Enact. Acts 1984, ch. 244, § 1, effective January 1, 1985; 2019 ch. 21, § 7, effective June 27, 2019; 2019 ch. 50, § 6, effective June 27, 2019.
Annotations
Legislative Research Commission Notes.
 
(6/27/2019). This statute was amended by 2019 Ky. Acts chs. 21 and 50, which do not appear to be in conflict and have been codified together.

353.656.  Display of danger signs on oil storage facilities.
Text
The well operator shall cause signs printed with the word “DANGER” and other information which may be required by the department to be prominently displayed near or on all facilities used for storage of oil whether the facilities are in active production or have been abandoned.
History
History. 
Enact. Acts 1994, ch. 127, § 4, effective July 15, 1994.

353.660.  Report required after termination of operations — Contents — Confidentiality of information.
Text
(1) Any person to whom a permit is issued pursuant to KRS 353.500 to 353.720 shall file, within ninety (90) days after termination of operations conducted under the permit, with the department for transmittal to the Kentucky Geological Survey on forms to be furnished by the department the following information relating to the well:
 	(a) A copy of the driller’s log certified to be true and accurate;
 	(b) The depth and thickness of all water zones encountered and logged;
 	(c) The depth of all showings of oil or gas;
 	(d) The depth and thickness of all coal seams encountered; and
 	(e) A true copy of all electrical surveys and similar logs and surveys taken. If the person to whom the permit is issued obtains a copy of the electrical survey or similar log or survey in electronic form, the operator shall submit the electrical survey or similar log in electronic form if requested by the department.
(2) Upon request by the department, any person to whom a permit is issued shall save for the Kentucky Geological Survey samples of all cuttings from the well drilled or deepened pursuant to the permit for a period of ninety (90) days after completion thereof.
(3) Upon request by any person furnishing information under this section, the information shall be kept confidential, for a period of one (1) year after the information is furnished by such person.

(4) (a) Upon request by any person applying for a permit for a stratigraphic test well, the division shall grant a three (3) year period of confidentiality for all drilling records required by this section from the date of completion of drilling the well.
 	(b) Well records, surveys, and logs conducted on stratigraphic wells which are subsequently granted an oil or gas production permit shall comply with the confidentiality requirements in subsection (3) of this section.
History
History. 
Enact. Acts 1960, ch. 103, § 18; 1966, ch. 147, § 4; 2003, ch. 150, § 15, effective June 24, 2003; 2016 ch. 40, § 4, effective July 15, 2016.

353.6601.  Advance notice to surface owner located within 1,000 feet of high-volume horizontal fracturing treatment of a horizontal well.
Text
(1) An operator employing a high-volume horizontal fracturing treatment shall provide notice required under subsection (3) of this section to each surface property owner within one thousand (1,000) feet of the surface location of the proposed well, at least twenty (20) days prior to commencement of a high-volume horizontal fracturing treatment of a horizontal well. For purposes of this subsection, a surface property owner is the person who is assessed for the purpose of taxes imposed according to the records of the property valuation administrator of the county where the property is located.
(2) The operator shall, for the purpose of giving notice, secure from the property valuation administrator’s office the names of persons entitled to notice under this section. Notice to the persons indicated as surface property owners in the office of the property valuation administrator shall be conclusive evidence that the operator has met the requirements of this section.
(3) The notice to surface property owners shall include:
 	(a) The name and address of the operator; 
 	(b) The surface location of the proposed well; and
 	(c) The name and location of the cabinet office where the permit and related documents are available for public inspection and, if the documents are available electronically, the Web site where the permit and related documents may be inspected.
History
HISTORY: 
2015 ch. 21, § 5, effective June 24, 2015.

353.6602.  Baseline water quality testing required prior to commencement of a high-volume horizontal fracturing treatment on a deep horizontal well.
Text
(1) At least twenty (20) days prior to the commencement of a high-volume horizontal fracturing treatment on a deep horizontal well, an operator shall conduct a baseline water quality test of each down-gradient surface water impoundment or water supply from a groundwater source that is used for domestic, agriculture, industrial, or other legitimate use located within one thousand (1,000) feet of the surface location of the proposed deep horizontal well. Between three (3) and six (6) months following the completion of the deep horizontal well, a subsequent water quality test shall be conducted of the water supply where a baseline sample was collected.
(2) The water quality tests shall be conducted by a laboratory certified by the cabinet for drinking water quality sampling, and the test analysis shall be submitted to the Division of Oil and Gas and to the water supply owner within thirty (30) days of the receipt of the analysis. Each set of samples collected under this section shall include analysis for:
 	(a) pH;
 	(b) Total dissolved solids, dissolved methane, dissolved propane, dissolved ethane, alkalinity, and specific conductance;
 	(c) Chloride, sulfate, arsenic, barium, calcium, chromium, iron, magnesium, selenium, cadmium, lead, manganese, mercury, and silver;
 	(d) Surfactants;
 	(e) Benzene, toluene, ethyl benzene, and xylene; and
 	(f) Gross alpha and beta particles to determine the presence of any naturally occurring radioactive materials.
(3) The Division of Oil and Gas shall develop a form for an operator to document a water supply owner’s permission to collect a water sample. An operator is exempt from the requirements of this section if a water supply owner refuses to grant access despite an operator’s good faith efforts to obtain consent to acquire the necessary water quality samples. An operator shall document the good faith efforts used to seek consent from the water supply owner who refused access to conduct the water quality sampling. The operator shall submit the documented good faith efforts to the Division of Oil and Gas.
History
HISTORY: 
2015 ch. 21, § 6, effective June 24, 2015.

353.6603.  Completion of chemical disclosure registry form.
Text
(1) A vendor or service provider performing any part of a high-volume horizontal fracturing treatment shall furnish the operator with the information required by subsection (2) of this section, as applicable, and with any information as needed for the operators to comply with this section. The information shall be provided as soon as possible and in no case later than forty-five (45) days after the completion of a high-volume horizontal fracturing treatment.
(2) Within ninety (90) days of concluding a high-volume horizontal fracturing treatment, the operator of the horizontal well shall complete the chemical disclosure registry form and post the form on the chemical disclosure registry. The following information shall be required to be furnished:
 	(a) Operator’s name;
 	(b) The date of the high-volume horizontal fracturing treatment;
 	(c) The county in which the well is located;
 	(d) The API number for the well;
 	(e) The well name and number;
 	(f) The longitude and latitude of the wellhead;
 	(g) The true vertical depth of the well;
 	(h) The total water volume used;
 	(i) Each chemical additive used in the fracturing treatment, including the chemical abstract service number added, if applicable;
 	(j) The maximum concentration, in percent by mass, of each chemical intentionally added to the base fluid, if applicable; and
 	(k) The total amount of proppant used, if applicable.
(3) A vendor, service provider, or operator shall not be required to:
 	(a) Disclose any trade secrets under subsection (2)(j) of this section to the chemical disclosure registry;
 	(b) Disclose chemicals that are not disclosed to it by a third-party manufacturer of the chemicals; or
 	(c) Disclose chemicals that:
 		1. Occur incidentally or are otherwise unintentionally present in trace amounts;
 		2. May be the incidental result of a chemical reaction or chemical process; or
 		3. May be constituents of naturally occurring materials that become part of a high-volume horizontal fracturing treatment, where the chemicals are unknown to the vendor, service provider, or operator.
History
HISTORY: 
2015 ch. 21, § 7, effective June 24, 2015.

353.6604.  Confidentiality of trade secrets — When disclosure is required.
Text
(1) If the vendor, service provider, or operator of a high-volume horizontal fracturing treatment claims that the volume of a chemical or relative concentration of chemical is a trade secret, the operator of the horizontal well shall indicate that claim on the chemical disclosure registry form and, as applicable, the vendor, service provider, or operator shall submit a request to the director to designate the information as a trade secret.
(2) At the time of claiming entitlement to trade secret protection, the vendor, service provider, or operator shall file with the director the following information on a form prescribed by the division. The form shall include:
 	(a) The claimant’s name, authorized representative, mailing address, and phone number;
 	(b) The specific information claimed to be entitled to trade secret protection;
 	(c) Whether there has been a previous determination by a court or by a governmental agency that the information is or is not entitled to confidential treatment; and
 	(d) The measures taken by the vendor, service provider, or operator to protect the confidentiality of the information.
(3) Any information claimed to be a trade secret shall be disclosed by the director only:
 	(a) In accordance with this section and KRS 353.6605 and 353.6606; or 
 	(b) If ordered by a court to do so.
(4) Vendors, service providers, and operators shall identify the volume and relative concentration of any chemicals used in the high-volume horizontal fracturing treatment that are claimed to be a trade secret to the cabinet. The cabinet shall release that information to any health professional who request the information if:
 	(a) The request is in writing;
 	(b) The health professional provides a written statement of the need for the information; and 
 	(c) The health professional executes a confidentiality agreement.
(5) The health professional’s written statement of need under subsection (4)(b) of this section shall be a statement that the health professional has a reasonable basis to believe that:
 	(a) The information is needed for purposes of diagnosis or treatment of an individual; and 
 	(b) The individual being diagnosed or treated may have been exposed to the chemical concerned.
(6) The confidentiality agreement shall state:
 	(a) The health professional shall not use the information for purposes other than the health needs asserted in the written statement of need; and
 	(b) The health professional shall otherwise maintain the information as confidential. 
(7) Where a health professional determines that a medical emergency exists, and the amount or mixture of any chemicals claimed to be a trade secret are necessary for emergency treatment, the director shall:
 	(a) Immediately direct the vendor, service provider, or operator, as applicable, to disclose the information to the health professional upon verbal acknowledgement by the health professional that:
 		1. The information shall not be used for purposes other than the health needs asserted; and
 		2. The health professional shall otherwise maintain the information as confidential; and
 	(b) Request a written statement of need and a confidentially agreement from all health professionals to whom the information regarding the concentration or mixture of any chemicals claimed to be a trade secret was disclosed, as soon as circumstances permit. 
(8) Information disclosed to a health professional under this section shall not be construed as publicly available by virtue of the disclosure of the information to a health care professional. Release of the information under this section shall not be construed as a waiver of a trade secret claim by the party who has asserted that claim.
(9) The division shall develop a form for the vendor, service provider, or operator to claim trade secret status under subsections (1) and (2) of this section and a standard confidentiality agreement for medical professionals under subsections (5), (6), and (7) of this section.
History
HISTORY: 
2015 ch. 21, § 8, effective June 24, 2015.

353.6605.  Disclosure of trade secret information to assist in responding to emergency spill or discharge.
Text
(1) The director shall direct a vendor, service provider, or operator, as applicable, to immediately disclose information regarding the concentration or mixture of a chemical claimed to be a trade secret to the extent that the disclosure is necessary to assist in responding to an emergency spill or discharge, except that the individuals receiving the information shall not disseminate the information further. In addition, the director upon request may disclose the specific information concerning the volume of a chemical or relative concentration of chemicals, or both, which are claimed to be a trade secret for the purpose of responding to an emergency spill or discharge if request is made by letter or electronic mail from:
 	(a) The Kentucky Department for Environmental Protection;
 	(b) The Kentucky Department for Natural Resources;
 	(c) The Kentucky Department for Public Health; or
 	(d) A local public health department.
(2) Any information disclosed under this section shall not be construed as publicly available by virtue of the disclosure to any entity listed in this section, and release of the information under this section shall not be construed as a waiver of a trade secret claim by the party who has asserted that claim.
History
HISTORY: 
2015 ch. 21, § 9, effective June 24, 2015.

353.6606.  Treatment of trade secret information in response to open records request.
Text
(1) The director shall notify the vendor, service provider, or operator, as applicable, within ten (10) days of receipt of a request pursuant to the Kentucky Open Records Act for disclosure of information for which trade secret status has been asserted. The director may request additional information from the vendor, service provider, or operator, as applicable, to determine whether to grant or reject the request for disclosure.
(2) If the cabinet determines that the information is entitled to confidential treatment and that determination is challenged pursuant to the provisions of the Kentucky Open Records Act, the director may call upon the owner or operators to assist in the defense of that determination.
(3) If the cabinet makes a determination that the information is not entitled to confidential treatment, notwithstanding KRS 61.870 to 61.884, the director shall:
 	(a) Notify the vendor, service provider, or operator, as applicable, who asserted the trade secret status; and 
 	(b) Delay release of the information for a period of ten (10) working days after mailing the notice. 
(4) Judicial review of any determination under this section shall be undertaken in accordance with the Kentucky Open Records Act, and administrative review of the determination to release or to withhold information shall not be required.
History
HISTORY: 
2015 ch. 21, § 10, effective June 24, 2015.

353.670.  Promulgation of regulations — Hearing — Written record of hearing.
Text
(1) All rules, regulations and amendments promulgated under KRS 353.500 to 353.720 shall be promulgated by the department after notice and a hearing. At all hearings held to consider any rules, regulations or amendments thereto, any interested person shall be entitled to be heard.
(2) All hearings held under this section shall be held at such time and place as is specified by the department, and according to rules and regulations promulgated under KRS 353.500 to 353.720. A written record of each hearing shall be kept, unless the keeping of a record shall be waived by all parties who participate therein. All interested persons shall be entitled to be heard at all hearings conducted under KRS 353.500 to 353.720.
(3) The director of the Division of Oil and Gas, or his representatives, shall attend all hearings under this section conducted by the department.
(4) All rules, regulations and orders promulgated or issued under KRS 353.500 to 353.720 shall be in writing, shall be entered in full and indexed in books to be kept by the department for that purpose, shall be public records open for inspection at all times during office hours, and shall be filed in accordance with the provisions of KRS Chapter 13A. A copy of any rule, regulation, or order, certified by the commissioner of the Department for Natural Resources or the director of the Division of Oil and Gas, shall be received in evidence in all courts of this Commonwealth without any further authentication thereof.
History
History. 
Enact. Acts 1960, ch. 103, § 19; 1986, ch. 331, § 48, effective July 15, 1986; 2010, ch. 24, § 1911, effective July 15, 2010.
Annotations
Research References and Practice Aids
Cross-References.
Administrative regulations, KRS Ch. 13A.

353.680.  Notice — Method of giving — Proof of service. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1960, ch. 103, § 20; 1966, ch. 239, § 211) was repealed by Acts 1996, ch. 318, § 357, effective July 15, 1996.

353.690.  Production of evidence — Failure to comply.
Text
(1) The department shall have the power to summon witnesses, to administer oaths, and to require the production of pertinent records, books, and documents for examination at any hearing or investigation conducted under KRS 353.500 to 353.720.
(2) Upon failure or refusal on the part of any person to comply with a subpoena issued under this section, or upon the refusal of a witness to testify as to any matter regarding which he may be interrogated and which is pertinent to the hearing or investigation, any court of record in the Commonwealth upon the application of the commissioner shall have the power to punish for contempt as in the case of disobedience to a like subpoena issued by the court, or for refusal to testify.
History
History. 
Enact. Acts 1960, ch. 103, § 21; 1976 (Ex. Sess.), ch. 14, § 285, effective January 2, 1978.
Annotations
Research References and Practice Aids
Cross-References.
Production of evidence by subpoena, KRS 421.110 to 421.150.
Rules of Evidence for Kentucky courts, KRE, Rule 101 et seq.

353.700.  Administrative review of final determination or order of department — Petition — Notice — Hearing — Report and recommended order of hearing officer — Final order of secretary — Judicial Review.
Text
(1) Any person aggrieved by any final determination made or order issued by the department under this chapter, except any orders of the commission, may file with the Energy and Environment Cabinet’s Office of Administrative Hearings a petition alleging that the determination is contrary to law or fact and is injurious to the petitioner, alleging the grounds and reasons therefor, and demanding a hearing. An order or final determination includes but is not limited to the issuance, denial, modification, or revocation of a permit, but does not include the issuance of a letter identifying deficiencies in an application for a permit, a registration or a certification, or other nonfinal determinations. Unless the cabinet considers that the petition is frivolous, it shall serve written notice of the petition on each person named therein, and shall schedule a hearing before the cabinet not less than twenty-one (21) days after the date of the notice unless the person complained against waives in writing the twenty-one (21) day period.
(2) The right to demand a hearing pursuant to this section shall be limited to a period of thirty (30) days after the petitioner has had actual notice of the final determination or order complained of, or could reasonably have had notice.
(3) The burden of proof shall be upon the party complaining of the order or final determination. Any party may offer into evidence all or any part of the record of the hearing which resulted in the order, and any other relevant evidence.
(4) All hearings under this chapter, except those before the commission, shall be held before a hearing officer, duly qualified to practice law in the Commonwealth of Kentucky, who may be a full-time employee of the cabinet, serve by contract, or be paid on a per diem basis at the discretion of the cabinet. After the conclusion of the hearing, the hearing officer shall, within sixty (60) days, make to the secretary a report and recommended order, which shall contain findings of fact and conclusions of law. If the secretary finds upon written request of the hearing officer that additional time is needed, the secretary may grant an extension. The hearing officer shall serve a copy of the report and recommended order upon all parties of record to the proceeding and their counsels, if any, and they shall be granted the right to file exceptions thereto within fourteen (14) days of receipt. Any party may submit a written response to exceptions within twenty-one (21) days of receipt of the report and recommended order. Exceptions and responses not timely filed shall be noted but shall not be considered by the secretary in making a final order. Within ninety (90) days of the report or recommendation made by the hearing officer, the secretary shall consider the report, exceptions, responses to exceptions, and recommended order and decide the case. The decision shall be served by mail upon all parties and their attorney of record and shall be a final order of the cabinet.
(5) The cabinet shall promulgate administrative regulations, pursuant to the provisions set forth in this chapter and to the extent possible, consistent with those promulgated pursuant to KRS Chapter 224, establishing formal and informal hearing procedures by which any hearing shall, upon the written request of the operator, permittee, or other person, be held in the Energy and Environment Cabinet’s Office of Administrative Hearings in Frankfort, before an impartial hearing officer who is independent of any prosecutorial functions of the cabinet. The administrative regulations shall provide for the conduct of hearings and investigations of any matter relating to this chapter. The procedures developed pursuant to this subsection shall provide that the hearings be held in the most expeditious manner possible within the time constraints established under this chapter. No person who presided at a prior hearing shall either preside at a subsequent hearing or participate in any further decision or subsequent administrative appeal in the same matter.
(6) Any party aggrieved by a final order of the secretary resulting from a hearing conducted pursuant to this section may appeal to the Franklin Circuit Court within thirty (30) days from the issuance of the final order. The party or parties affected by the final order shall file in the Circuit Court a petition, which states fully the grounds upon which a review is sought and shall assign all errors relied on. The cabinet shall be named respondent, and service shall be had on the secretary. Summons shall issue upon the petition directing the cabinet to send its entire record, properly bound, to the clerk of the Circuit Court after certifying that the record is its entire original record or a true copy. The record, when filed, shall become official and be considered by the Circuit Court on the review. After the case has been properly docketed in the Circuit Court, any party directly affected by the issues on appeal, may, upon notice to the parties, proper showing, and in the discretion of the court, be permitted to intervene. The court shall review the entire record and the findings and final order of the cabinet. No objection to the final order shall be considered by the court, unless the issue was raised before the cabinet or there were reasonable grounds for failure to do so. The findings of the cabinet as to the facts shall be prima facie evidence of the facts found therein. The court shall review the entire record and the findings and final order of the cabinet.
(7) The court may stay the order until the court shall enter its decree. The court shall have jurisdiction to enter a decree affirming or setting aside the order or remanding the cause with directions to modify the order so that it shall conform to the provisions of this chapter. Appeals may be taken by any party to the suit in the same manner and to the same extent as in other civil actions.
History
HISTORY: 
Enact. Acts 1960, ch. 103, § 22; 1974, ch. 45, § 7; 2018 ch. 94, § 11, effective July 14, 2018.

353.710.  Suit to enjoin violation — By department, person adversely affected, Attorney General.
Text
(1) Whenever it appears that any person is violating or threatening to violate any provision of KRS 353.500 to 353.720, or any rule, regulation or order promulgated or issued under KRS 353.500 to 353.720, the department may bring suit against the person in the Franklin Circuit Court, or the Circuit Court of the county where the violation occurred or is threatened, or in the county in which the defendant resides or in which any defendant resides if there is more than one (1) defendant, to restrain the person from continuing the violation or from carrying out the threatened violation. In such a suit the court shall have jurisdiction to grant without bond or other undertaking the prohibitory or mandatory injunction as the facts may warrant, including a temporary restraining order or injunction.
(2) If the department shall fail to bring suit to enjoin a violation or threatened violation of any provisions of KRS 353.500 to 353.720, or any rule, regulation, or order promulgated or issued under KRS 353.500 to 353.720 within ten (10) days after receipt of a written request to do so by any person who is or will be adversely affected by the violation, the person making the request may bring suit in his own behalf to restrain the violation or threatened violation in any court in which the department might have brought suit. The department shall be made a party defendant in the suit in addition to the person allegedly violating or threatening to violate a provision of KRS 353.500 to 353.720, or any rule, regulation or order promulgated or issued under KRS 353.500 to 353.720.
(3) Whenever it appears that any person is violating any provision of KRS 353.500 to 353.720, or any rule, regulation or order promulgated or issued hereunder, the Attorney General or any person who is adversely affected by the violation may bring suit to restrain the violation in any court in which the department might have brought suit. The department shall be made a party defendant in the suit in addition to the person allegedly violating a provision of or any rule, regulation or order promulgated or issued under KRS 353.500 to 353.720.
History
History. 
Enact. Acts 1960, ch. 103, § 23, effective June 16, 1960; 2019 ch. 21, § 8, effective June 27, 2019.
Annotations
Research References and Practice Aids
Cross-References.
Injunction, KRS 454.065.

353.720.  Construction of KRS 353.500 to 353.720.
Text
(1) KRS 353.500 to 353.720 shall not be construed to authorize any limitation of production of oil or gas from any well, lease, pool, field or property to prevent or control economic waste or to limit production to market demand.
(2) Nothing in KRS 353.500 to 353.720 is intended to or shall be construed as superseding, impairing, abridging or affecting any contractual rights or obligations now or hereafter existing between the respective owners of oil, gas, coal, or other minerals, or any interests therein.
History
History. 
Enact. Acts 1960, ch. 103, §§ 25, 26, effective June 16, 1960.
Annotations
NOTES TO DECISIONS
1.Public Policy
 District court properly granted summary judgment in favor of a lessee in the lessor’s action seeking a declaration that the parties’  oil-and-gas lease was null and void after no oil or gas was marketed from the leased property for over 40 years; the lease expressly provided for extension by payment of nominal delay rentals, and the lease did not violate public policy under KRS 353.500(1) and 353.720(2). Northup Props., Inc. v. Chesapeake Appalachia, L.L.C., 567 F.3d 767, 2009 FED App. 0205P, 2009 U.S. App. LEXIS 12217 (6th Cir. Ky. 2009).

353.730.  Investigation of abandoned wells — Application — Report — Bond. [Renumbered]
History
HISTORY: 
Enact. Acts 1998, ch. 359, § 3, effective July 15, 1998; 2006, ch. 160, § 4, effective July 12, 2006; 2015 ch. 21, § 18, effective June 24, 2015; was renumbered to be § 353.588, by 2019, ch. 21, § 12, effective June 27, 2019.

 Underground Coal Mining Adjacent to Oil and Gas Exploration
353.735.  Public policy concerning underground coal mining adjacent to oil and gas exploration activities. 
353.737.  Location of well drilled through workable coal bed to be provided. 
353.739.  Survey required for well drilled in an active mining area or through a workable coal bed. 
353.741.  Survey required when requested for well drilled outside an active mining area. 
353.743.  Copy of survey to be provided to Division of Oil and Gas. 
353.745.  Location of well’s gathering lines to be marked. 
353.747.  KRS 353.735 to 353.747 not to affect well spacing requirements. 
353.735.  Public policy concerning underground coal mining adjacent to oil and gas exploration activities.
Text
It is hereby declared the public policy of the Commonwealth to provide for the safety of underground coal miners employed in areas near or adjacent to oil and gas exploration activities while furthering the policy of the Commonwealth as stated in KRS 353.500 with respect to the conservation and encouragement of exploration and development of oil and gas resources.
History
History. 
Enact. Acts 2009, ch. 79, § 2, effective June 25, 2009.

353.737.  Location of well drilled through workable coal bed to be provided.
Text
(1) In order to collect and provide accurate information regarding the location of a well drilled through a workable coal bed, the well operator shall, within thirty (30) days following the drilling of the well, provide to the division a plat which shows the well’s as-drilled location and elevation. The plat shall be certified as accurate by a professional land surveyor licensed in accordance with KRS Chapter 322 and shall be provided in addition to the plat accompanying the application for permit, which is required under KRS 353.590(6). The as-drilled well location plat required by this section shall provide coordinates in feet units, using NAD 83, with Single Zone Projection as those terms are defined in KRS 353.010.
(2) A well shall be deemed to be in compliance with applicable permit requirements if the as-drilled location of the well is:
 	(a) At the surface, within fifteen (15) feet of the location specified in the permit to drill; and
 	(b) Drilled through the base of the lowest workable coal bed within one hundred fifty (150) feet from the true vertical of the as-drilled surface location.
History
HISTORY: 
Enact. Acts 2009, ch. 79, § 3, effective June 25, 2009; 2015 ch. 21, § 19, effective June 24, 2015.

353.739.  Survey required for well drilled in an active mining area or through a workable coal bed.
Text
(1) Within ten (10) days of the drilling of the well, the well operator shall have performed, at its expense, a directional survey for any well drilled in an active mining area or an inclination survey for any well drilled through a workable coal bed that is not in an active mining area.
(2) If, as a result of the as-drilled well location plat prepared pursuant to KRS 353.735 or the directional or inclination survey performed under subsection (1) of this section, it is determined that a well or any portion of a well has been drilled at either a surface location or a subsurface location at the base of the lowest workable coal bed that is not in compliance with the allowable distances established in KRS 353.737(2), as well as the spacing requirements of KRS 353.610, then the well operator shall promptly notify the Division of Oil and Gas of the noncompliance. The division shall order the well operator to remediate the noncompliance to bring the well within the allowable distances that have been exceeded. If the division determines that the well’s permit conditions cannot be satisfied by remediation or that the well operator is unable to satisfactorily meet the ordered remediation, then the division shall order the well to be plugged and abandoned.
(3) No remediation shall be required under subsection (2) of this section if:
 	(a) A directional survey indicates that the well is not in compliance with the allowable distance established in KRS 353.737(2)(b), but the well is in compliance with the spacing requirements of KRS 353.610; and
 	(b) The well operator receives a waiver for the noncompliance from the coal operator or permittee.
(4) No remediation shall be required under subsection (2) of this section if:
 	(a) An inclination survey indicates that the well is not in compliance with the allowable distances established in KRS 353.737(2), but the well is in compliance with the spacing requirements of KRS 353.610; and
 	(b) The well operator performs or causes to be performed a directional survey to identify the correct subsurface location of the wellbore.
History
History. 
Enact. Acts 2009, ch. 79, § 4, effective June 25, 2009; 2010, ch. 24, § 1912, effective July 15, 2010.

353.741.  Survey required when requested for well drilled outside an active mining area.
Text
Upon the request of a coal operator, a well operator shall perform or cause to be performed a directional survey on any well drilled outside an active mining area within sixty (60) days of the request. The coal operator shall pay all actual costs associated with the survey. The coal operator shall indemnify the well operator for any damages that are incurred as a result of the performance of the directional survey, but the coal operator shall not be liable for any loss of revenue incurred as a result of a reasonable shut-in period during which the directional survey is conducted.
History
History. 
Enact. Acts 2009, ch. 79, § 5, effective June 25, 2009.

353.743.  Copy of survey to be provided to Division of Oil and Gas.
Text
A coal, oil, or gas operator that has a directional or inclination survey performed pursuant to KRS 353.737 and 353.739 shall provide a copy of the survey to the Division of Oil and Gas. The division shall be responsible for reasonably maintaining and updating all information required by this chapter regarding oil and gas wells.
History
History. 
Enact. Acts 2009, ch. 79, § 6, effective June 25, 2009; 2010, ch. 24, § 1913, effective July 15, 2010.

353.745.  Location of well’s gathering lines to be marked.
Text
(1) For gathering lines installed across terrain with a slope of greater than twenty degrees (20°), the well operator shall mark the location of the gathering lines with line markers at interval distances not to exceed two hundred fifty (250) feet.
(2) The Division of Oil and Gas shall make available on its Web site maps or other relevant information showing the location of gathering lines, as filed by the well operator, within thirty (30) days of the information being filed.
(3) Prior to the issuance of a permit to drill, the division shall determine whether the proposed well will intersect an active mining area by reviewing the pertinent mine maps filed with the Division of Mine Safety. If the proposed well will intersect with an active mining area, the Division of Oil and Gas shall:
 	(a) Determine whether the coal mine permittee has been properly notified pursuant to KRS 353.050; and
 	(b) Issue the permit to drill on the condition that a directional survey be performed pursuant to KRS 353.739(1).
(4) In order to perform the duties under this section, the Division of Oil and Gas shall create and adequately staff the positions required to perform the duties. The division may charge an administrative fee not to exceed fifty dollars ($50) per permit application to perform its duties under this section.
History
HISTORY: 
Enact. Acts 2009, ch. 79, § 7, effective June 25, 2009; 2010, ch. 24, § 1914, effective July 15, 2010; 2015 ch. 87, § 38, effective June 24, 2015.

353.747.  KRS 353.735 to 353.747 not to affect well spacing requirements.
Text
Nothing in KRS 353.735 to 353.747 shall be deemed an impairment or diminution of correlative rights or a modification of the well spacing requirements in KRS 353.610, except as specifically provided otherwise.
History
History. 
Enact. Acts 2009, ch. 79, § 8, effective June 25, 2009.

 Kentucky Gas Pipeline Authority
353.750.  Definitions for KRS 353.750 to 353.776. 
353.752.  Kentucky Gas Pipeline Authority established — Membership. 
353.754.  Procedure and organization — Regulations. 
353.756.  Purpose of authority — Powers of the authority. 
353.758.  Issuance of revenue bonds — Proceeds of bonds — Notes or temporary bonds. 
353.760.  Bonds of authority not debts of Commonwealth. 
353.762.  Discretionary securing of bonds by trust indentures. 
353.764.  Enforcement of rights by bond holder or trustee of trust indenture. 
353.766.  Status of authority bonds as securities. 
353.768.  Issuance of revenue refunding bonds. 
353.770.  Treatment of moneys received. 
353.772.  Exemptions from taxation. 
353.774.  KRS 45A.045 not applicable to authority projects. 
353.776.  Reporting of activities. 
353.750.  Definitions for KRS 353.750 to 353.776.
Text
As used in KRS 353.750 to 353.776, unless the context requires otherwise:
 	(1) “Agreement” means a written contract between the authority and any person or persons, firm, corporation, local government, or public entity providing for or relating to the financing of the construction, reconstruction, improvement, or repair of one (1) or more projects of the authority;
 	(2) “Authority” means the Kentucky Gas Pipeline Authority created by KRS 353.752;
 	(3) “Bonds” mean revenue bonds, notes, or other obligations issued under the provisions of KRS 353.756, 353.758, or 353.768;
 	(4) “Cost” means the expenditures for construction, acquisition, financing charges, interest prior to and during construction, principal and interest on any bonds or notes or obligations issued by the authority, engineering and legal expenses, plans, specifications, cost and revenue estimates, other expenses necessary or incidental to determining the feasibility or practicability of constructing any project, administrative expenses, and such other expenses necessary or incident to the construction of and placing into operation a project, the financing of the construction, and the acquisition of the project;
 	(5) “Project” means the construction, reconstruction, improvement, or repair of any gas pipeline or appurtenant facilities, together with all property, rights, easements, and interests which may be acquired by the authority to facilitate the construction, reconstruction, improvement, or repair of any gas pipeline or appurtenant facilities. Except for projects involving repair or replacement, projects shall be limited to areas where no gas pipelines exist or where existing lines have insufficient capacity to transport Kentucky gases to market; and
 	(6) “Gas” means natural gas, coalbed or other methane gas, carbon dioxide gas, crude oil or petroleum products, or any elements of natural gas or other gas.
History
History. 
Enact. Acts 2005, ch. 155, § 1, effective June 20, 2005; 2007, ch. 77, § 1, effective June 26, 2007.

353.752.  Kentucky Gas Pipeline Authority established — Membership.
Text
(1) There is created and established within the Finance and Administration Cabinet a Kentucky Gas Pipeline Authority composed of the following nine (9) members:
 	(a) The secretary of the Finance and Administration Cabinet or his or her designee;
 	(b) The secretary of the Tourism, Arts and Heritage Cabinet or his or her designee;
 	(c) The secretary of the Energy and Environment Cabinet or his or her designee;
 	(d) A member designated by the Kentucky Oil and Gas Association;
 	(e) A member designated by the Kentucky Society of Professional Engineers who shall have experience in oil and gas pipeline construction;
 	(f) A member designated by the Kentucky Gas Association representing a natural gas distribution company with a minimum annual throughput of ten billion (10,000,000,000) cubic feet;
 	(g) A citizen member appointed by the Governor; and
 	(h) Two (2) nonvoting legislator members, one (1) appointed by the President of the Senate and one (1) by the Speaker of the House of Representatives.
(2) Members described in paragraphs (d), (e), (f), and (g) of subsection (1) of this section shall begin their terms on August 1, 2005. The initial terms of the members described in paragraphs (d) and (e) shall be two (2) years. The initial terms of the members described in paragraphs (f) and (g) shall be three (3) years and four (4) years, respectively. All subsequent terms for those members shall be four (4) years.
(3) Vacancies occurring during the term of any member shall be filled in the same manner as the original appointment.
(4) The nine (9) members of the authority and their successors shall be a body corporate and politic, with perpetual succession, constituting a public corporation and a governmental agency and instrumentality of the Commonwealth. The authority shall have the power, in its corporate name, to contract and be contracted with, acquire and convey property, sue and be sued, have and use a corporate seal, and exercise all of the usual powers of corporations not inconsistent with the authority’s specifically enumerated powers.
(5) The members of the authority shall receive no compensation for their services, but shall be entitled to reimbursement for their actual and necessary expenses incurred in the performance of their duties under KRS 353.750 to 353.776.
(6) The secretary of the Finance and Administration Cabinet shall serve as chair, and the members of the authority shall elect a vice chair from their membership and appoint a secretary.
(7) The secretary of the Finance and Administration Cabinet shall designate an employee of his or her cabinet to serve as treasurer of the authority. The treasurer shall give bond to the authority for a faithful accounting for all funds coming into his or her custody, in the amount the authority may prescribe, drawn upon a surety company qualified to do business in the Commonwealth. The premium shall be paid by the Commonwealth.
(8) The authority shall establish and maintain an office and keep accurate and complete records of the authority’s actions and proceedings, which shall be available for public inspection in accordance with KRS 61.870 to 61.884. The Finance and Administration Cabinet shall provide the funds, staff, facilities, and materials required by the authority in the conduct of its duties and functions.
History
History. 
Enact. Acts 2005, ch. 155, § 2, effective June 20, 2005; 2009, ch. 16, § 69, effective June 25, 2009; 2010, ch. 24, § 1915, effective July 15, 2010.

353.754.  Procedure and organization — Regulations.
Text
(1) If any officers of the authority whose signature, or a facsimile thereof, appears on any bonds of the authority or on any other instruments or documents pertaining to the functions of the authority ceases to be an officer before delivery of the bonds, or before the effective date or occasion of the instruments or documents, the signature or facsimile shall nevertheless be valid for all purposes the same as if the officer had remained in office until the delivery or effective date or occasion.
(2) Any four (4) voting members of the authority shall constitute a quorum.
(3) The authority shall meet not less than every twelve (12) months beginning no later than ninety (90) days after June 20, 2005, and at such other times as it may be called as provided in this section. Special meetings of the authority may be called by the chair and, upon written request of two (2) members, the chair shall call a special meeting of the authority to be held not later than twenty (20) days following receipt of the written request. The chair shall give notice through the secretary by any means agreed upon by the membership, at least ten (10) days prior to the time of any meeting. The offices of the authority shall be located in Frankfort, Kentucky.
(4) The authority may adopt bylaws relating to its organization and internal management and alter them at will. Through its bylaws, or by resolution, it shall establish stated times and places for regular meetings and may provide for meetings at other times or in different places. If a quorum is present at any special meeting and it appears from the minutes that reasonable notice was given to or waived by absent members, or if the minutes are subsequently consented to by absent members, any business transacted or action taken at the meeting shall be official and as valid in all respects as if transacted or taken at a regular meeting.
(5) The authority shall promulgate administrative regulations for the conducting of its business and affairs including criteria for project eligibility, in accordance with the provisions of KRS Chapter 13A.
History
History. 
Enact. Acts 2005, ch. 155, § 3, effective June 20, 2005.

353.756.  Purpose of authority — Powers of the authority.
Text
The primary purpose of the authority shall be to provide a financing mechanism for projects, as defined in KRS 353.750(5), that will increase severance tax revenue for Kentucky, create jobs for Kentuckians, and create a competitive advantage in environmentally responsible energy development. In doing so, the authority may:
 	(1) Determine the number and location of projects, in order to prevent duplication of effort and unnecessary costs, and study the needs within the natural gas, coalbed methane gas, and other gas product industries regarding storage, gathering, and transportation;
 	(2) Facilitate the construction, reconstruction, improvement or repair of any gas transmission pipeline and appurtenant facilities in this state;
 	(3) Acquire and convey real estate and any improvements, buildings, and facilities located thereon for which a project is undertaken, in the manner and under the terms as may be set forth in the agreement;
 	(4) Issue revenue bonds, and revenue bond anticipation notes of the authority payable solely from the revenues, rentals, and other funds pledged for their payment, for the purpose of paying any part of the cost of any one (1) or more projects and refunding any bonds;
 	(5) Grant, convey, assign, or lease any easement or rights of way that are acquired, owned, or leased by the authority and related to a project;
 	(6) Employ consulting engineers, attorneys, accountants, construction and financial experts, managers, and other employees and agents who, in the judgment of the authority, are necessary and fix their compensation;
 	(7) Enter into contracts with parties that are necessary and incidental to the performance of its duties and execution of its powers under KRS 353.750 to 353.776;
 	(8) Establish and enforce rules and specifications regarding any project undertaken by the authority, except during any period when the powers are assigned to a lessee pursuant to a lease agreement. The rules and specifications shall be consistent with federal and state laws and regulations pertaining to gas pipelines;
 	(9) Receive, accept, and expend funds or other contributions from any source, both public and private, for or in aid of any project undertaken by the authority;
 	(10) Create and establish a debt service reserve pursuant to proceedings and trust indenture of the authority; and
 	(11) Do all things and perform all acts desirable, necessary, and proper to carry out the powers expressly granted to the authority by  KRS 353.750 to 353.776, including recommending the promulgation of administrative regulations and enactment of legislation.
History
History. 
Enact. Acts 2005, ch. 155, § 4, effective June 20, 2005.

353.758.  Issuance of revenue bonds — Proceeds of bonds — Notes or temporary bonds.
Text
(1) The authority may provide for the issuance of revenue bonds to pay any part of the cost of any projects undertaken pursuant to an agreement. The principal and interest on these bonds shall be payable solely from the funds provided for such payment. Any issue may be in one (1) or more series and any series may enjoy equal or subordinate status with respect to the pledge of funds from which they are payable, shall be dated, shall bear interest at such rate or rates as established by the authority, shall mature at a time or times not exceeding twenty (20) years from their date or dates, all as may be provided by the authority, and may be made redeemable before maturity, at the option of the authority, at the price or prices and under the terms and conditions as may be fixed by the authority prior to the issuance of the bonds. The authority shall determine the form of the bonds and fix the denomination of the bonds and the place or places for payment of principal and interest, which may be at any bank or trust company within or without this Commonwealth or at the office of the Finance and Administration Cabinet. The bonds shall be signed by the facsimile signature of the chair or secretary of the authority, and the seal of the authority or a facsimile thereof shall be affixed thereto and attested by the manual or facsimile signature of the secretary or chair of the authority. All bonds issued under the provisions of KRS 353.750 to 353.776 shall have all the qualities and incidents of negotiable instruments under the Uniform Commercial Code, KRS Chapter 355. The authority may sell bonds at public or private sale.
(2) The proceeds of the bonds of each issue shall be used solely for the payment of the cost of the project or projects for which the bonds are issued, and shall be disbursed in the manner and under any restrictions as the authority may provide in the proceedings authorizing the issuance of the bonds or in the trust indenture securing the same. If the proceeds of the bonds of any issue, by error of estimates or otherwise, is less than the cost, additional bonds may be issued in like manner to provide the amount of the deficit and, unless otherwise provided in the proceedings authorizing the issuance of the bonds or in the trust indenture securing the same, shall be deemed to be of the same issue and entitled to payment from the same fund without preference or priority of the bonds first issued. If the proceeds of the bonds of any issue exceed the cost, the surplus shall be deposited to the credit of the sinking fund or funds for these bonds or any account or accounts therein as the authority shall provide in the proceedings or trust indenture authorizing and securing the bonds.
(3) Prior to the preparation of definitive bonds, the authority may, under like restrictions, issue notes or temporary bonds that shall be exchangeable for definitive bonds when the definitive bonds are executed and available for delivery.
History
History. 
Enact. Acts 2005, ch. 155, § 5, effective June 20, 2005.

353.760.  Bonds of authority not debts of Commonwealth.
Text
Bonds issued by the authority under KRS 353.750 to 353.776 shall not constitute a debt of this Commonwealth or any political subdivision thereof or a pledge of the faith and credit of the Commonwealth or any political subdivision. The bonds shall be payable solely from the funds and security provided for payment under KRS 353.750 to 353.776, and each bond shall contain a statement to that effect on its face.
History
History. 
Enact. Acts 2005, ch. 155, § 6, effective June 20, 2005.

353.762.  Discretionary securing of bonds by trust indentures.
Text
In the discretion of the authority, any bonds issued under KRS 353.750 to 353.776 may be secured by a trust indenture or trust indentures by and between the authority and a corporate trustee, which may be any trust company or bank having the powers of a trust company in or outside of Kentucky. The trust indenture or the proceedings providing for the issuance of the bonds may:
 	(1) Pledge or assign the rents and other revenues to be received from a particular series of bonds as it relates to a trust indenture;
 	(2) Contain provisions for protecting and enforcing the rights and remedies of the bondholders that are reasonable and proper and not in violation of law, including covenants setting forth the duties of the authority in relation to the acquisition or sale of property and the construction, improvement, maintenance, repair, and insurance of the project or projects in connection with which the bonds are authorized; the rates or rental charges; and the custody, safeguarding, and application of all moneys;
 	(3) Restrict the individual right of action by bondholders; and
 	(4) Contain any other provisions as the authority may deem reasonable and proper for the security of the bondholders.
It is lawful for any bank or trust company which may act as depository of the proceeds of bonds or of revenues to furnish indemnifying bonds or pledge securities as may be required by the rights and remedies of the bondholders and of the trustee. All expenses incurred in carrying out the provisions of the trust indenture or proceedings may be treated as a part of the cost of the project or projects.
History
History. 
Enact. Acts 2005, ch. 155, § 7, effective June 20, 2005.

353.764.  Enforcement of rights by bond holder or trustee of trust indenture.
Text
Any holder of bonds issued under KRS 353.750 to 353.776 and the trustee under any trust indenture, except to the extent that rights may be restricted by the trust indenture, may, either at law or in equity, by suit, action, mandamus, or other proceedings, protect and enforce any and all rights arising under the laws of this Commonwealth, a trust indenture, or a proceeding authorizing the issuance of bonds; and may enforce and compel the performance of duties required under KRS 353.750 to 353.776, including the fixing, charging, and collecting of rents.
History
History. 
Enact. Acts 2005, ch. 155, § 8, effective June 20, 2005.

353.766.  Status of authority bonds as securities.
Text
Bonds issued by the authority are securities in which all public officers and public bodies, agencies, and instrumentalities of this Commonwealth and its political subdivisions, insurance companies, trust companies, bank associations, investment companies, executors, administrators, trustees and other fiduciaries, and other persons who are authorized to invest in bonds or similar obligations may invest funds. The bonds are securities which may be deposited with any state or municipal officer or any agency or political subdivision of the Commonwealth for any purpose for which the deposit of bonds or other obligations of the Commonwealth is authorized by law.
History
History. 
Enact. Acts 2005, ch. 155, § 9, effective June 20, 2005.

353.768.  Issuance of revenue refunding bonds.
Text
(1) The authority may provide for the issuance of revenue refunding bonds for the purpose of refunding any outstanding bonds that have been issued under KRS 353.750 to 353.776, including the payment of any redemption premium thereon and any interest accrued to the date of redemption of the bonds, and, if the authority determines, for the purpose of constructing improvements, extensions, or enlargements of the project or projects in connection with which the bonds to be refunded have been issued. The authority may also provide for the issuance of its revenue bonds for the combined purpose of:
 	(a) Refunding any outstanding bonds that are issued under KRS 353.750 to 353.776, including the payment of any redemption premium and any interest accrued to the date of redemption of the bonds; and
 	(b) Paying any part of the cost of any additional project or projects.
(2) The issuance of such bonds, maturities and other details, for rights of the bondholders, and the rights, duties, and obligations of the authority, shall be governed by KRS 353.750 to 353.776 where applicable.
History
History. 
Enact. Acts 2005, ch. 155, § 10, effective June 20, 2005.

353.770.  Treatment of moneys received.
Text
All moneys received under KRS 353.750 to 353.776, either from the sale of bonds or as revenues, shall be held and applied solely as provided in KRS 353.750 to 353.776. The proceedings or the trust indenture shall provide that any officer with whom, or any bank or trust company with which, these moneys are deposited shall act as trustee of the moneys and shall hold and apply them for the purposes stated, subject to any regulation that KRS 353.750 to 353.776, proceedings thereunder, or the trust indenture may provide.
History
History. 
Enact. Acts 2005, ch. 155, § 11, effective June 20, 2005.

353.772.  Exemptions from taxation.
Text
The property of the authority and its income and operation shall be exempt from all taxation by this state or any of its political subdivisions. All bonds and notes of the authority, the interest thereon, and their transfer shall be exempt from all taxation by this state or any of its political subdivisions, except for estate, gift, and inheritance taxes, notwithstanding that interest on bonds or notes of the authority may be or become subject to federal income taxation.
History
History. 
Enact. Acts 2005, ch. 155, § 12, effective June 20, 2005.

353.774.  KRS 45A.045 not applicable to authority projects.
Text
Nothing in KRS 45A.045 shall be construed to apply to any project undertaken by the authority pursuant to KRS 353.750 to 353.776.
History
History. 
Enact. Acts 2005, ch. 155, § 13, effective June 20, 2005.

353.776.  Reporting of activities.
Text
By January 1 each year, the authority shall make an annual report of its activities for the preceding fiscal year to the Office of the State Budget Director and to the Interim Joint Committee on Appropriations and Revenue. Each such report shall set forth a complete operating and financial statement covering its operations during the year. The authority shall provide for an audit of its books and accounts to be made within ninety (90) days after the close of each fiscal year by certified public accountants and the cost thereof may be treated as a part of the cost of construction of the project. Audits under this section shall be public records within the meaning of KRS 61.870 to 61.884.
History
History. 
Enact. Acts 2005, ch. 155, § 14, effective June 20, 2005.

 Geologic Storage of Carbon Dioxide
353.800.  Definitions for KRS 353.800 to 353.812. 
353.802.  Legislative findings and declarations relating to geologic storage of carbon dioxide. 
353.804.  Jurisdiction and authority over geologic storage of carbon dioxide — Application for and approval of demonstration projects — Cabinet to testify annually on program’s development. 
353.806.  Negotiations between storage operators and pore space owners — Hearings and findings preceding pooling of pore space — Carbon dioxide wells exempt — Review under KRS 353.700. 
353.808.  Pooling orders — Requirements for contents of order and notice — Fees — Recording of pooling orders with county clerks  — Review under KRS 353.700. 
353.810.  Carbon injection wells to be closed and plugged after completion of active injection — Monitoring for leaking and migration — Transfer of ownership and liability of storage facilities — Finance and Administration Cabinet to effect transfer. 
353.812.  Cabinet and bordering states to discuss and develop unified approach to subsurface migration — Reports to Governor and Legislative Research Commission. 
353.800.  Definitions for KRS 353.800 to 353.812.
Text
As used in KRS 353.800 to 353.812, unless the context requires otherwise:
 	(1) “Cabinet” means the Energy and Environment Cabinet;
 	(2) “Carbon dioxide” means anthropogenic carbon dioxide of sufficient purity and quality as to not compromise the safety and efficiency of the reservoir to securely contain it;
 	(3) “Carbon injection well” means a well drilled or converted and operated for the purpose of injecting carbon dioxide into subsurface rock formations for geologic storage;
 	(4) “Division” means the Division of Oil and Gas within the Department for Natural Resources;
 	(5) “Geologic storage” means permanent or temporary underground storage of carbon dioxide in a reservoir;
 	(6) “Permeability” means a measure of the capacity of reservoir strata to accept and transmit fluids, including carbon dioxide;
 	(7) “Pore space” means the voids in subsurface reservoir strata suitable to contain stored carbon dioxide;
 	(8) “Pore space owner” means the surface owner unless the pore space has been severed from the surface estate, in which case the pore space owner shall include all persons reasonably known to own an interest in the pore space;
 	(9) “Reservoir” means a subsurface volume of rock with sufficient porosity and permeability to be suitable for the injection and storage of carbon dioxide, and that has adequate seals to prevent leakage of carbon dioxide;
 	(10) “Seal” means a subsurface stratum or formation sufficiently impermeable to prevent vertical or lateral movement of injected carbon dioxide out of the storage reservoir;
 	(11) “Secretary” means the secretary of the Energy and Environment Cabinet;
 	(12) “Storage facility” means the underground reservoir, underground equipment, and surface buildings and equipment utilized in the storage operation, excluding pipelines used to transport the carbon dioxide to the storage and injection site. The reservoir component of the storage facility shall include a necessary and reasonable areal buffer and subsurface monitoring zones as required by the permit issued by the USEPA for the demonstration carbon injection well;
 	(13) “Storage operator” means any person holding a permit from the USEPA to operate a storage facility; and
 	(14) “USEPA” means the United States Environmental Protection Agency.
History
History. 
Enact. Acts 2011, ch. 24, § 1, effective June 8, 2011.

353.802.  Legislative findings and declarations relating to geologic storage of carbon dioxide.
Text
The General Assembly finds and declares that:
 	(1) The geologic storage of carbon dioxide will benefit the environment and the citizens of the Commonwealth;
 	(2) It is vital that long-term geologic storage of carbon dioxide in the Commonwealth be accomplished without disturbance of surface, mineral, or water resources and that public safety is ensured;
 	(3) Carbon dioxide has current and potential value and its geologic storage may allow for its orderly withdrawal as necessary for commercial, industrial, or other uses, including for enhanced oil and gas recovery;
 	(4) Development and deployment of carbon capture and storage technology in the Commonwealth will allow industries to utilize diverse fuel sources, create jobs, contribute to state and local tax bases, and enable Kentucky industries to remain competitive in the global economy; and
 	(5) Attracting demonstration or pilot scale projects that incorporate carbon storage or projects that integrate carbon capture and storage is an economic development priority that will create jobs for Kentuckians and favorably position the Commonwealth for future leadership and growth in the field of carbon storage.
History
History. 
Enact. Acts 2011, ch. 24, § 2, effective June 8, 2011.

353.804.  Jurisdiction and authority over geologic storage of carbon dioxide — Application for and approval of demonstration projects — Cabinet to testify annually on program’s development.
Text
(1) The division is authorized to seek primary jurisdiction and authority over matters relating to the geologic storage of carbon dioxide in the Commonwealth once these programs have been developed at the federal level.
(2) The cabinet shall seek one (1) to five (5) demonstration projects for location in the Commonwealth. Projects shall be approved by the secretary or a designee. To be approved, a project shall inject carbon dioxide into pore space that contains no economically recoverable minerals at the time of the injection and shall:
 	(a) Incorporate carbon storage or integrate carbon capture and storage technology; or
 	(b) Be a carbon capture and storage project that is associated with a project that has otherwise qualified and been approved for incentives under KRS 154.27-010 to 154.27-090, the Incentives for Energy-related Business Act.
(3) Within eighteen (18) months of obtaining approval of a demonstration project from the cabinet, the applicant shall file the necessary application for a Class V well with Region 4, United States Environmental Protection Agency (USEPA), The applicant must begin work on the demonstration project within eighteen (18) months of the date the Class V well permit is granted by the USEPA. The applicant may request an extension of time from the cabinet. If the requirements of this subsection have not been met within the time allowed and the cabinet has not granted an extension of time, the cabinet may revoke its approval of the demonstration project.
(4) The cabinet shall provide testimony on the program’s development annually, beginning in 2012, at meetings of the Interim Joint Committee on Natural Resources and Environment and the Special Subcommittee on Energy unless the chairs of the committees direct otherwise. The testimony shall include specific recommendations for legislative action, including necessary appropriations.
History
History. 
Enact. Acts 2011, ch. 24, § 3, effective June 8, 2011; 2021 ch. 141, § 6, effective July 1, 2021.

353.806.  Negotiations between storage operators and pore space owners — Hearings and findings preceding pooling of pore space — Carbon dioxide wells exempt — Review under KRS 353.700.
Text
(1) The storage operator shall negotiate with the pore space owners and acquire rights needed to access the pore space.
(2) If, after good-faith negotiation, the storage operator cannot locate or cannot reach an agreement with all necessary pore space owners, but has secured written consent or agreement from the owners of at least fifty-one percent (51%) of the interest in the pore space for the storage facility, the division shall order the pooling of all pore space included within the proposed storage facility if the division finds that the requirements of this section and KRS 353.808 have been met. For the purposes of this section, any unknown or nonlocatable owners shall be deemed to have consented or agreed to the pooling, provided that the storage operator has complied with the publication requirements of KRS 353.808.
(3) A carbon injection well shall be exempt from the provisions of KRS 353.651 and 353.652 and 805 KAR 1:100, regardless of the depth of the well.
(4) Any order or final determination of the department under this section shall be subject to review in accordance with KRS 353.700 and any administrative regulations promulgated thereunder.
History
HISTORY: 
Enact. Acts 2011, ch. 24, § 4, effective June 8, 2011; 2018 ch. 94, § 12, effective July 14, 2018.

353.808.  Pooling orders — Requirements for contents of order and notice — Fees — Recording of pooling orders with county clerks  — Review under KRS 353.700.
Text
(1) The storage operator shall provide a list to the division of all persons reasonably known to own an interest in pore space proposed to be pooled in an application to the division for a pooling order. A pooling order shall be made only after the division provides notice to all pore space owners proposed to be pooled.
(2) The division shall set and collect a fee adequate to pay expenses associated with the conduct of administrative hearings for pooling of pore space.
(3) If the proposed pooling order concerns pore space with unknown or nonlocatable owners, the storage operator shall publish one (1) notice in the newspaper of the largest circulation in each county in which the pore space is located. The notice shall appear no more than thirty (30) days prior to the initial application for the pooling order. The notice shall:
 	(a) State that an application for a pooling order has been filed with the division;
 	(b) Describe the pore space proposed to be pooled;
 	(c) In the case of an unknown pore space owner, indicate the name of the last known owner;
 	(d) In the case of a nonlocatable pore space owner, identify the owner and the owner’s last known address; and
 	(e) State that any person claiming an interest in the pore space proposed to be pooled should notify the director of the division and the storage operator at the published address within twenty (20) days of the publication date.
The applicant shall file proof of notice with the division concurrently with the application.
(4) A pooling order shall authorize the long-term storage of carbon dioxide beneath the tract or portion. The order shall also authorize, where necessary, the location of carbon injection wells, outbuildings, roads, monitoring equipment, and access to them. The pooling order shall identify the compensation to be paid to unknown, nonlocatable, and nonconsenting pore space owners and the basis for valuation of the pooled interest.
(5) A certified copy of any pooling order shall be recorded by the operator in the office of the county clerk of the county or counties in which all or any portion of the pooled tract is located. The department shall provide a copy of the pooling order to those required to be noticed, in the manner provided in KRS 353.510 (45). For purposes of this section, any unknown or nonlocatable owners shall be deemed to have received notice, provided that the operator has complied with the publication requirements of subsection (3) of this section with respect to the unknown or nonlocatable owners.
(6) Any order or final determination of the department under this section shall be subject to review in accordance with KRS 353.700 and any administrative regulations promulgated thereunder.
History
HISTORY: 
Enact. Acts 2011, ch. 24, § 5, effective June 8, 2011; 2018 ch. 94, § 13, effective July 14, 2018.

353.810.  Carbon injection wells to be closed and plugged after completion of active injection — Monitoring for leaking and migration — Transfer of ownership and liability of storage facilities — Finance and Administration Cabinet to effect transfer.
Text
(1) Upon completion of active injection, the storage operator shall notify the division of the completion and close and plug the carbon injection wells as required by the permit issued by USEPA for the demonstration carbon injection wells.
(2) The storage operator shall monitor the storage facility for leakage and migration for the time period and by the methods required by the permit for the carbon injection wells after completion of active injection and plugging of the carbon injection wells.
(3) The ownership and liability for a storage facility may be transferred to:
 	(a) The federal government if a federal program exists; or
 	(b) The Finance and Administration Cabinet pursuant to subsections (4), (5), and (6) of this section if a federal program does not exist.
(4) If no federal program exists, and the storage operator seeks to transfer the ownership and liability of a storage facility to the Finance and Administration Cabinet, after completion of the required period of monitoring following completion and plugging, the storage operator shall notify the division of its intent to transfer ownership of the stored carbon dioxide and associated liability to the Finance and Administration Cabinet. The storage operator shall provide evidence to the division of the satisfactory completion of all permit conditions pertaining to the demonstration carbon injection well. Upon receipt and evaluation of satisfactory evidence, the division shall forward the evidence to the Finance and Administration Cabinet with a recommendation for the transfer of ownership of the stored carbon dioxide and liability. The storage operator may then apply to the Finance and Administration Cabinet for the transfer of ownership and liability for the stored carbon dioxide.
(5) Ownership of and liability for the stored carbon dioxide shall remain with the storage operator until the transfer is completed.
(6) Upon receipt of the evidence and recommendation of the division and the application for transfer by the storage operator, the Finance and Administration Cabinet shall take appropriate action to effect a transfer.
History
History. 
Enact. Acts 2011, ch. 24, § 6, effective June 8, 2011.

353.812.  Cabinet and bordering states to discuss and develop unified approach to subsurface migration — Reports to Governor and Legislative Research Commission.
Text
(1) The secretary of the cabinet shall take affirmative steps to initiate discussions with surrounding states to develop a coordinated and unified approach to subsurface migration of stored carbon dioxide and may enter into reciprocal agreements with states that share a border with Kentucky that:
 	(a) Affirm that accidental or unforeseen migration of subsurface stored carbon dioxide across state lines shall not be treated by the states as trespass;
 	(b) Provide a mechanism for resolution and compensation for unforeseen migration incidents, including necessary monitoring arrangements to track or arrest future migration; or
 	(c) Establish a process whereby reservoirs that cross state lines can be created where it is geologically and mutually advantageous to do so.
(2) The cabinet shall report to the Governor and the Legislative Research Commission on the progress of discussions held under this section. The report shall be presented in writing and through testimony to the Special Subcommittee on Energy and the Interim Joint Committee on Natural Resources and Environment annually unless the chairs of these committees direct otherwise. Reporting shall begin in 2012 and continue until the cabinet is satisfied that all necessary agreements have been reached and has reported that conclusion.
History
History. 
Enact. Acts 2011, ch. 24, § 7, effective June 8, 2011.

 Penalties
353.990.  Penalties. 
353.991.  Penalties for violation of KRS 353.500 to 353.720 and 353.735 to 353.747. 
353.992.  Penalties. 
353.990.  Penalties.
Text
(1) Any person who willfully violates any of the provisions of KRS 353.050 to 353.130 or KRS 353.200 relating to the manner of drilling and casing or plugging and filling any well, or fixing the distance from wells within which mining operations may not be conducted, or any person who willfully violates any of the terms of an order of the department allowing mining operations within a lesser distance of any well than that prescribed by this chapter shall be fined not more than two hundred dollars ($200) or imprisoned in jail for not more than twelve (12) months, or both.
(2) Any person who violates any of the provisions of subsection (1) of KRS 353.150 shall be fined one hundred dollars ($100) for each offense and in addition thereto one hundred dollars ($100) for each thirty (30) days the violation continues. The penalty shall be recovered in a civil action in the name of the Commonwealth for the use of the county in which the well is located.
(3) Any person who violates any of the provisions of KRS 353.160 shall be fined not more than two hundred dollars ($200) and, if the offender is a natural person, imprisoned not less than ten (10) days nor more than six (6) months. Each day that the violation continues shall constitute a separate offense.
(4) Any person who violates any of the provisions of subsection (1) of KRS 353.180 shall be fined not less than one hundred ($100) nor more than one thousand dollars ($1,000).
(5) If any person violates any of the provisions of KRS 353.190 he shall be fined five dollars ($5) for every twenty-four (24) hours that the violation continues.
History
History. 
3766b-18, 3766-21, 3912, 3914a, 4358, 4359.
Annotations
NOTES TO DECISIONS
Cited:
 Nisbet v. Van Tuyl, 224 F.2d 66, 1955 U.S. App. LEXIS 4895 (6th Cir. 1955).

353.991.  Penalties for violation of KRS 353.500 to 353.720 and 353.735 to 353.747.
Text
(1) Any person who violates KRS 353.570(1) shall be subject to a civil penalty assessed by the cabinet of not more than one thousand dollars ($1,000), and the department may require the proper plugging of the well. The civil penalty order may be appealed pursuant to KRS 353.700 within thirty (30) days of assessment. Any person who knowingly and willfully violates KRS 353.570(1) shall upon conviction be guilty of a Class A misdemeanor and subject to a fine of not more than one thousand dollars ($1,000) or imprisonment for a term not exceeding one hundred and eighty (180) days, or both.
(2) Any person who continues to violate any provision of KRS 353.500 to 353.720 or 353.735 to 353.747, or any regulation or order promulgated or issued under KRS 353.500 to 353.720 or 353.735 to 353.747, after being notified in writing of the violation by the department shall upon conviction be guilty of a Class A misdemeanor and be subject to a fine of not more than one thousand dollars ($1,000) or imprisonment for a term not exceeding one hundred and eighty (180) days, or both.
(3) Any person who does any of the following for the purpose of evading or violating KRS 353.500 to 353.720 or 353.735 to 353.747, or any regulation or order promulgated or issued under KRS 353.500 to 353.720 or 353.735 to 353.747, shall upon conviction be guilty of a Class A misdemeanor and be subject to a fine of not more than one thousand dollars ($1,000) or imprisonment for a term not exceeding one hundred and eighty (180) days, or both:
 	(a) Makes or causes to be made a false entry or statement in a report, record, account or memorandum, required by KRS 353.500 to 353.720 or 353.735 to 353.747, or by any regulation or order;
 	(b) Omits or causes to be omitted from a report, record, account or memorandum full, true, and correct entries and information as required by KRS 353.500 to 353.720 or 353.735 to 353.747, or by any regulation or order;
 	(c) Removes from this Commonwealth or destroys, mutilates, alters or falsifies a report, record, account or memorandum required by KRS 353.500 to 353.720 or 353.735 to 353.747, or by any regulation or order.
(4) Any person who knowingly aids or abets any other person in the violation of any provision of KRS 353.500 to 353.720 or 353.735 to 353.747, or any regulation or order promulgated or issued under KRS 353.500 to 353.720 or 353.735 to 353.747, shall be subject to the same penalty as that prescribed in this section for the violation by the other person.
(5) All civil penalties recovered under this section shall be deposited into the oil and gas well plugging fund established in KRS 353 .590(27) and shall be for the plugging of any abandoned wells coming within the authority of the department pursuant to this chapter.
History
History. 
Enact. Acts 1960, ch. 103, § 24; 1974, ch. 45, § 8; 1984, ch. 244, § 2, effective January 1, 1985; 1990, ch. 10, § 1, effective July 13, 1990; 2019 ch. 21, § 9, effective June 27, 2019.
Annotations
Opinions of Attorney General.
 The posting of a red notice tag, properly completed, in a conspicuous place at the well site, is sufficient to put the operator on notice of his violation and will satisfy the requirements of this section but where it is possible, additional notice should be given by personal service or registered letter. OAG 73-703.

353.992.  Penalties.
Text
Any person who violates KRS 353.592 or who fails to perform any duties imposed by KRS 353.592 or who violates any permit, rule or regulation promulgated pursuant thereto shall be subject to a civil penalty of not more than five thousand dollars ($5,000) for each day of such violation or, if such violation is willful, such person may, in lieu of the civil penalty, be fined not more than ten thousand dollars ($10,000) for each day of such violation and may concurrently with such civil penalty or fine be enjoined from any such violation. The civil penalties or fines shall be assessed by the Circuit Court of the county in which the violation occurred.
History
History. 
Enact. Acts 1986, ch. 277, § 4, effective July 15, 1986.

 CHAPTER 354 Clay Mining [Repealed]
354.010.  Definitions — Mining governed by KRS 354.010 to 354.470. [Repealed.] 
354.020.  Administration of KRS 354.010 to 354.470. [Repealed.] 
354.030.  Hearings before department. [Repealed.] 
354.040.  Action to vacate order of department — Appeal. [Repealed.] 
354.050.  Duties of chief of department. [Repealed.] 
354.060.  Board of Examiners for clay mine foremen. [Repealed.] 
354.070.  Admission to examination — Fee. [Repealed.] 
354.080.  Certificates, how granted, form and contents. [Repealed.] 
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354.100.  Duties of district mine inspectors. [Repealed.] 
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354.210.  Mines to have two openings — Exception — Condemnation of land for opening. [Repealed.] 
354.220.  Stairways or hoisting devices in shafts — Passageways to be unobstructed — Direction signs. [Repealed.] 
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354.240.  Drum runners and engineers — Operation of cages and cars. [Repealed.] 
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354.330.  General duties of mine foreman — Duty of operator. [Repealed.] 
354.340.  Examination of mine by mine foreman — Removal of dangers — Record. [Repealed.] 
354.350.  Mine foreman to notify operator or superintendent of dangers — Duties as to reports. [Repealed.] 
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354.460.  Certification of map. [Repealed.] 
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Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, §§ 1, 14) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.020.  Administration of KRS 354.010 to 354.470. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 2) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.030.  Hearings before department. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 3) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.040.  Action to vacate order of department — Appeal. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 4) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.050.  Duties of chief of department. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 5) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.060.  Board of Examiners for clay mine foremen. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 6) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.070.  Admission to examination — Fee. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 7) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.080.  Certificates, how granted, form and contents. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 8) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.090.  Duplicate certificate. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 9) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.100.  Duties of district mine inspectors. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 10) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.110.  Reports of chief — Duty to furnish copies of inspection reports. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 11) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.120.  Reports of owner, lessee or superintendent. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 12) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.130.  Inspection of mine scales; fee. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 13) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.140.  Methods of ventilation; amount of air required. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 15) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.150.  Men permitted to work in single air current or in place without proper ventilation. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 16) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.160.  Working places not to be driven in advance of air current. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 17) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.170.  Motive power and fuel used — Underground stables. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 18) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.180.  Checking employees in and out. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 19) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.190.  Abandoned parts of mine to be closed and posted. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 20) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.200.  Abandoned mine not to be entered — Exception. [Repealed]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 21) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.210.  Mines to have two openings — Exception — Condemnation of land for opening. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 22) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.220.  Stairways or hoisting devices in shafts — Passageways to be unobstructed — Direction signs. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 23) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.230.  Hoisting devices in shafts, regulations concerning. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 24) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.240.  Drum runners and engineers — Operation of cages and cars. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 25) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.250.  Haulage roads — Regulations concerning. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 26) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.260.  First-aid equipment and training. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 27) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.270.  Safety of working place. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Enact. Acts 1946, ch. 153, § 29) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.280.  Conduct in mine — Intoxication prohibited. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 30) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.290.  Electricity in mines. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 31) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.300.  Explosives in mines. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 32) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.310.  Storage of oil or similar substance. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 33) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.320.  Mine foreman — Assistants. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 34) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.330.  General duties of mine foreman — Duty of operator. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 35) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.340.  Examination of mine by mine foreman — Removal of dangers — Record. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 36) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.350.  Mine foreman to notify operator or superintendent of dangers — Duties as to reports. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 37) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.360.  Mine foreman’s duties as to break-throughs — Measurement of air current — Signboards pointing to outlets and escape ways. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 38) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.370.  Boreholes in advance of face, when required. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 39) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.380.  Death or resignation of mine foreman. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 40) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.390.  Revocation of certificate of mine foreman. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 41) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.400.  Mine rules. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 42) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.410.  Duties of mine superintendent and operator. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 43) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.420.  Inspection and closing of mines by department — Review by court. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 44) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.430.  Appeal by miners from inspection by district inspector. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 45) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.440.  Map of mine to be filed annually — Additional maps. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 46) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.450.  Procedure when map not filed or map incorrect. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 47) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.460.  Certification of map. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 48) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.470.  Mining near oil or gas wells — Hearing. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 49) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

354.990.  Penalties. [Repealed.]
Annotations
Compiler’s Notes.
 This section (Enact. Acts 1946, ch. 153, § 51) was repealed by Acts 1952, ch. 162, § 39(2), effective March 5, 1952.

