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THE EVIDENCE IS INSUFFICIENT TO SUSTAIN THE CONVIC-
TION OF APPELLANT BRIDGES ON THE SECOND COUNT
OF THE INDICTMENT.

The second eonnt of the indictment (Tr. (>7)

charc^es that a})])ellant Bridg-es did 'Svilfully and

knowin.gly make a false statement under oath" by

.^ivin^- the following- answer to the following question:

"Q. Do you now or have you ever, belonged

to the Communist Party in the United States?

A. I have not; 1 do not.''

The answer so given is alleged to have been, ''as

said defendant then and there knew",' false; it is

'The indictment further alleges that "vSaid defendant did not

then and there believe said answers * * * to be true, and the said

answers were * * * then and there believed and known to him to

be false." (Tr. 7.)



also alleged that ''in truth and in fact said defend-

ant at the time of so testifying* belonged to and was

a member of the Communist Party in the United

States, and had belonged to and had been a member
of said Communist Party in the United States from

1933 up to and including said 17th day of September,

1945."

Thus the issue framed by the plea of not guilty was

whether or not appellant Bridges had ever belonged

to or been a member of the Communist Party in the

United States and believed that he had. in order to

determine that issue in its favor, the Govcriunent had

to prove beyond a reasonable doubt that appellant

Bridges had been a member of the Communist Party

in the United States and believed that he had. Unless

its proof established that fact—i.e., the fact of

appellant Bridges' actual membership in the Com-

munist Party to his own belief—its evidence was in-

sufficient to sustain the conviction.

The trial Court correctly recognizc^d that evidence

of sympathy with the aims of the Communist Party;

cavsual or intermittent cooperation with it ; association

with it or even affiliation with it, did not constitute

actual membership, and it so charged the jury (Tr.

7891-7893).

An analysis of the evidence proffered by the gov-

ernment on this issue shows that it is insufficient to

sustain a conviction upon the basis of these very in-

structions which, so far as they went, cori-ectly stated

the law. The real difficulty with the instructions on

this point is that while they told the jury what it
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could }i(ff look to in order to convict, they did not

with any precision advise the Jury of the factors it

couhl consider to justify a conviction.

In tliis regard the trial Court mei^ely instructed

the jury that whether or not apj)ellant Bridges was a

niemher of the (^ommunist Party was a (juestion of fact

"which you are to determine from all of the evidence

"" * * direct as well as circumstantiar' (Tr. 7892).

This is contrary to the perjury rule in the federal

Courts (Clayton v. United States, 284 F. 537, 539 [4

Cir., 1922] ; Thiited States v. Otto, rA P. (2d) 277, 279

[2 Cii-., 1931] ; Radomskj/ v. United States, 180 P.

(2d) 781, 782-3 [9 Cir., 1950]) and undoubtedly this

error lead the jury to convict upon the basis of insuffi-

cient evidence.

Por it is perfectly plain that the evidence offered

by the government on the issue of appellant Bridges'

alleged membership in the Communist Party does not

establish the fact. Not only is it all circumstantial,

and not only are the circumstances at least as con-

sistent with th(^ theory of nonmembership as with

the theory of membership, but the very witnesses

called by the government to establish membership

proved conclusively that the evidence was insufficient

to sustain this conviction.



I. EVIDENCE CONCERNING MEETINGS AND COOPERATION
WITH ALLEGED COMMUNISTS.

The great bulk of the testimony offered by the

government's witnesses had to do with the presence

of appellant Bridges at meetings or gatherings which

the government characterized as *^ communist''. Prac-

tically every government witness made reference to

such meetings and some of them testified to nothing

else.

Yet this testimony—no matter how voluminous it

was—is by the admission of the very witnesses who

gave it, insufficient to establish membership in the

Communist Party.

In the first place, the only basis that these wit-

nesses had for designating the meetings as Commu-
nist Party meetings was their claimed knowledge that

all the persons present were members of the Com-

munist Party. But in turn these witnesses claimed

that the persons present were members of the Com-

munist Party ])eeause tho witnesses had on some

prior occasion seen them at Communist Party meet-

ings. (Tr. 892, 905, 911, 935, 938, 982, 1913.)

This is literally lifting one's self by one's boot-

straps !

Several of the government's witnesses were per-

mitted to testify, over objection, to the communist

character of these meetings despite the fact that there

were present at such meetings persons whom they

had never seen before or since and whose identity

they were unable to establish. (Tr. 1799, 1801, 1820.)



Ill the second i)lac-(—and the sii^nificance of this

cannot possibly be overlooked—the government's wit-

nesses testified, to their own knowledge, of the attend-

ance at such very meetings of persons who were not

members of th(^ Communist Party.

John Schomaker testified that even prior to the

time he claims appellant Bridges became a member

of the Conununist Party, a})pellaut Bridges attended

such meetings, including meetings held in the Com-

munist Party offices. (Tr. 957-963.) K. C. Krolek

testified that there were many meetings held between

Communist Party members and trade unionists who

were not Communist Party members. (Tr. 1957-1958.)

This witness specifically declared:
u* * * ^1^,^^ ^^ people who were in the Communist
Party as well as union leaders themselves, there

were occasions at which, for practical purposes,

a meeting could be considered a Communist
Party meeting and yet have an outsider who
may not have been a Communist Party member
present at that meeting.

Q. That is exactly what T was probing to

discover. In other words, there would be a real

Communist Party meeting and yet there could

be a person present, trade union leader or other-

wise, who might not himself be a member of the

Communist Party?

A. That is correct.'' (Tr. 1964-1965.)

This witness gave specific incidents at which this

occuri'ed (Tr. 1965-1967) and admitted that even

after he had left the Communist Party he attended

at least one such meeting (Tr. 1961). This particular



meeting was one which on his direct examination he

had said was attended by appellant Bridges and

which he claimed was open only to Commimist Party

members. This was one of the meetings, therefore,

upon the basis of which the government sought to

prove its claim of membership against appellant

Bridges. (Tr. 1927.) Yet the witness was in attend-

ance at a time when he was not a member of the

Communist Party!

Lewis H. Michener testified that before he joined

the Communist Party he participated in discussions

about labor matters with people whom he knew to be

Communist Party members, and that as a matter of

fact there were occasions when he was the only non-

member present:

^^Q. And in those discussions, would you be

talking over matters of policy affecting your own
union and the men who worked with you?

A. Yes, sir, that would be the general discus-

sion would follow in that particular connection."

(Tr. 3444.)

George Wilson also testified that prior to the time

he claims to have joined the Communist Party he

attended meetings of this character with members

of the Communist Party. (Tr. 3652-3653.)

The witness Krolek testified to the distinction be-

tween Communist Party meetings whose attendance

was limited to Communist Party members, and Com-

munist Party meetings which were attended by per-

sons who were not members of the Communist Party.



The former, he said, considered Communist Party

afifairs, such as party recruitment and organization,

the hitter were of ^*a strictly trade union nature''.

(Tr. 1967.)

Now the interesting thing about the meetings at

which the government witnesses placed Bridges, is

that every one of them were of ^^a strictly trade

union nature".

For example, the witness Schomaker testified to a

meeting at Grants Pass, Oregon, in 1936, at which
a* * * ^Y^^ discussion was aroimd the question

of the determination [termination?] of the wa-

terfront agreements with the employers [and]
* * * the people in Tacoma, the longshore group
in Tacoma, were rather hostile to the way the

elections went [and]

We discussed the ways and means to bring the

two—that is the northwest maritime groups

—

closer to the California and Southern California

groups. And that was the extent of the discus-

sion * * *'' (Tr. 905.)

This same witness testified about a meeting held in

1935 during the sessions of the California State Fed-

eration of Labor convention in San Diego at which

he said Bridges gave a report:

''Well, at that particular time in 1935 the

beef centered around the sailors, the Sailors

Union of the Pacific, and Paul Scharrenberg was

P* secretary, and in that summer the sailors—Paul
Scharrenberg was also secretary of the Cali-

fornia Federation of Labor, and the sailors in

L
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that year, that summer, they expelled him from

the Sailors Union of the Pacific, although he

still held his job as the California secretary of

the State Federation of Labor, The sailors were

pretty hot about this being so. They wanted him

removed not only as the secretary of the Sailors,

but also removed as the California State Federa-

tion of Labor secretary, and that was the main
point in the convention as far as—that was one

of the main points in the convention, that is, as

far as we were concerned, as far as the maritime

workers were concerned, and men, of course

—

the maritime unions had no representation out-

side of Scharrenberg in the Federation, so they

sought and put some of our men either as vice

president of one—I think our sub-district was

No. 9, and we endeavored to get one of our per-

sons as a vice president and also to run opposi-

tion, if possible, against Scharrenberg as secre-

tary.^' (Tr. 923-924.)

Stanley Hancock also testified about this meeting

—

as a matter of fact, this was the only incident^ to

which this witness testified.

Concerning it he said:

*^We were interested in preparing a slate of

nominees to oppose the vice-presidents of the

American Federation of Labor, the California

Division, and the Secretary of tlie State Federa-

tion." (Tr. 1765.)

-The government must be contending (contrary to the testi-

mony of its own witnesses) that attendance at such a meeting is

proof of actual Communist Party membership, otherwise why did

it call a witness to testify to this one incident alone?



^^We had this meeting: to discuss, and we did

discuss, the individuals up and down the State

that we would be willino^ to support on the floor

of the convention for the positions of either vice-

presidency or secretary". (Tr. 1767.)

*^In addition to the selection or endorsement

of nominees for office in the State Federation

of Labor, we discussed a number of resolutions

which we werc^ interested in placins: before the

convention.

Q. And what was the nature of these resolu-

tions ?

A. Well, there were several. One dealt with

the desire—with our desire of having the Fed-
eration endorse a labor party. Another dealt

with the convention ,^"oino- on record as opj)osing

the criminal—California Criminal Syndicalism

Law; another had to do with voicing- deter-

mination against vigilante activities in Sonoma
County. Another resolution was to condemn the

arrest of some men popularly known as—the

case was known as the Modesto case.'' (Tr. 1772.)

^^The aim of that resolution was to present an
argument for the State Federation of Labor
sponsoring a labor party, a California Labor
Party." (Tr. 1822.)

The witness Schomaker testified to a meeting in

1984 in Santa Clara County at which he said Karl

Browder, the then secretary of the Communist Party,

was present. Of this meeting he said:
ii^ * * We began discussing the strike and the

progress it had made, and the general situation

concerning the strike." (Tr. 939.)
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^*We all discussed the strike and the aspects

of it and what was to be expected in it, and the

future conduct of it.

Q. Can you tell us to your best recollection

what Mr. Browder said ?

A. Well, the best of my recollection was that,

the fact that there was quitc^ a bit of terror being

exerted on the strike from various sources, from

the police and private as^encies, tear gas sales-

men that were applying pressure in the form of

shooting tear gas into the strikers. And in gen-

eral, the atmosphere was one of tension and

Browder suggested that what needed to be done

was to get more support for the strike. That is,

more support for it, to line up people on the

side of the strikers against these forces that were

of terror and violence against them." (Tr. 940.)

Henry Schrimpf also testified about this same

meeting. He said:

^^And Darcy done quite a bit of talking about

the general situation, and the functions of the

strike." (Tr. 1360.)

'^Well, the most imj)ortant thing with our

strike at this stage was holding the men together.

The men, they had gone through an awful lot

of hard times and abuse on the waterfront. But
they w^ere very short of mone}^ We had no

money when we went out, and most of the men
were caught short, never had a chance to put a

nest egg away. So the real object was in con-

tinuing this strike, bow to ))olster up the morale

of the men. And naturally, an important issue

of all strikes in supporting and ])uilding up and
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holding' tli(* morale of tlir men is to continue to

fi^atlier stronu* siip])()Tt t'rorn tlie outside. This T

do recall was one of the facts there, and what
would he the ])eA means and the hest result and
how we would o'et moi'e support not only from
organized labor, but fi'om the J2:eneral public.''

(Tr. 13()1-1362.)

The witnesses Krolek and Mervyn Rathborne testi-

fied to a meeting- held in Long Beach in 1936 dur-

ing sessions of a convention of the Maritime Fed-

eration of the Pacific, an organization coniposed of

various maritime unions. Krolek described the

meeting

:

''The nu^eting itself was concerned with dis-

cussion pertaining to the slate of progressive

candidates that would be recommended on the

floo]- of the Maritime Federation of the Pacific

Convention which was being held currently at

that time. I believe that was the main ])urj)ose

—

the discussion of the individuals from the stand-

])oint of presidency, vice-presidency, secretary-

shi]) and so foi'th—minor officials—of the Mari-

time^ Federation of the Pacific for the forth-

coming year, and the program that w^as to be

—

was to have been determined u])on at this meet-

ing was the pro])()nency or the sponsorship of cer-

tain ])eo])le who the conununists, shall ive say,

and THE LTliERAL MOVEMENT combined

felt to be to the best interests of the Maritime

Federation of th(^ Pacific." (/fr. 1918-1919.)

''Everyone that was present at that meeting-

partook of the general discussion and the matter,

the paramount matter of prime importance was
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the determination, tlie selection of the candi-

dates, the sale of officers who would ])e sup-

ported by THE PROORESSTVE ELEMENT
in the currently held Maritime Federation Con-

vention/' (Tr.' 1923.)

The witness Michener testified to only two meet-

ings^. Both of them were meetings attended ])y labor

representatives who had a legitimate interest in the

problems discussed because the problems discussed

were exclusively lal)or problems.

The first one was a meeting late in 1940 in San

Francisco.

^^The problem regarding T^abor's Non-Partisan

League at that time was the allocation of funds

between the northern part of the State and the

southern part of the State * * * to see what

arrangements could be worked out regarding the

allocating the funds between Northern California

and Southern California of the Labor's Non-

Partisan League funds.

The Labor's Non-Partisan League, your

Honor, was the political arm for the CIO during

that period of time * * *

The net result of the discussion on Labor's

Non-Partisan Ijcague * * * was that the funds

should be equally distributed between the North-

ern and Southern Divisions of California.'' (Tr.

3346-3348.)

The second meeting that he attended was in No-

vember, 1943, at Philadelphia during th(» course of a

3See note 2, supra.
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National CIO Convention. It had to do witli the

substitution of one CTO ofTioial for another in a Cali-

fornia State (^rO jol). (Tr. 3360-3363.)

Both (leor^e Wilson and Mervvn Rathborne testi-

fied to a meetino- in the Governor Hotel in San Fran-

cisco which took place some time between 1942 and

1944. The subject of the discussion was the settle-

ment of tlie controversy that had arisen between

Rathborne, as Secretary of the California State CTO
Council, and one Goldblatt, as Secretary-Treasurer

of the Internatioiuil Longslioremen's & Warehouse-

men's Union. The occasion for the conference beins^

held at the (xovernor Hotel was the fact that Rath-

borne had a room there dui'iii^- the then pending State

CIO Convention. (Tr. 3649-3652, 5885.)

From the fore,<;oin^' it a))})ears that the evidence

just discussed could not be regarded as probative of

membership in the (\immunist Party u])on any basis.

In other words, merely proving- that a])pellant

Bridges occasionally and intermittently met with

persons claimed to ])e members of the Communist

Party and discussed with thetn matters of trade union

concern, does not begin to prove that he was an actual

member of that party.

More than that, this (evidence clearly does not and

cannot establish tlu^ basis for a belief on the part of

appellant I>ridges that the answer he gave in 1945

was false and not true. On the contrary, when he

testified in 1945, I>ri(lges well knew that the agencies

and courts which had passed upon the question re-



14

garded such evidence as insufficient to establish

affiliation with, let alone membership in, the Com-

munist Party.^ On the basis of such evidence alone,

therefore, it cannot be said that appellant Bridges

knew or believed his testimony was contrary to the

truth.

It is next contended by the Government, and sev-

eral of its witnesses testified, that appellant Bridges

was a member of the Communist Party ])ecause he

^^foliowed instructions'' of persons described to be

communists. The Government's evidence is very hazy

and indecisive as to just how these instructions or

directions were communicated from the Commvmist

Party to Bridges, and it is based upon the ])repos-

terous proposition that the needs and demands of the

longshoremen on the West Coast in 1934 and 1936

were not real but were the figment of the imagination

of Communist Party officials. It is a proposition too

ludricrous to be accepted by this Court.

The fact of the matter is that, insofai' as it was

possible to get any specificity from the Government's

witnesses, their evidence revealed that the so-called

instructions which ai)pellant Bridges was supposed to

have received from, and followed at the direction of,

the Communist Party, were all matters dealing with

bona fide, legitimate, trade union problems that had

nothing whatsoever to do with the question of com-

munism.

'^The expressions of the Courts in this regard are considered

below.
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Among tlu' instructions seriously suG^sjested by the

Government's witnesses as evidence^ of Bridges' Com-

munist Party membership were instructions ''to build

the union'', to ''raise tlie demands of the men'', to

''proceed u]) and do^^^l th(^ coast with the Rank and

File conmiittee", ''the setting of a date for the strike,"

(Tr. 889), "the organization of the Maritime Federa-

tion of the Pacific" (Tr. 891), "to consider the best

strategy and tactics in the strike" (Tr. 906), "the

question of revitalizing the ILA [union]". (Tr. 968,

971-2.)^

The demands, which it was testified the Commu-
nist Party instructed appellant Bridges to raise, were

"a dollar an hour and a six hour day and a 30-hour

week, and a hiring hall". (Tr. 978.)

Government witnesses testified that Bridges ac-

cepted such advice or instructions "because it was a

chance to build a union". (Tr. 972.)

The witness Schomaker admitted that these de-

mands had nothing to do with communism, that they

were ordinary, good trade unionism. (Tr. 1182-84.)

The witness Schrimpf supported this view. He
stated tliat all through the 1934 strike the objectives

which he ascri])ed to tlie Communist Party were first,

to keej) up the morale of the men, second, to elim-

inate the })ad working conditions, third, to get some

'"'The evidence dealin<^- with articles written by Bridges for the

Waterfront Worker falls into the same category. It is clear tliat

even if some nu>ml)ers of the Coniinunist Pai-ty had an interest in

this paper, Bridges was concerned with utilizing it to help build the

union. (Tr. 821, 831.)
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kind of job security, and finally, to improve tlie work-

ing hours. (Tr. 1398-1400.) All of these, he admitted,

were legitimate trade union objectives and all were

finally adopted by the President's Board which was

appointed to settle the strike. (Tr. 1000, 1409.)

Finally, this witness admitted that to the extent

that Bridges and the others took any advice or

assistance from any Communist Party members, they

did so because the men who were seeking to organize

and build the union were then young, inexperienced

and new in this field, whereas the Communist Party

members involved were experienced and competent

trade unionists. (Tr. 1389, 1401.)

These dealings of the appellant Bridges with mem-

bers of the Communivst Party were not denied by

him, nor have they been over the years. Judge Healy

said

'^In the main there is no dispute concerning

these circumstances. The bulk of them had long

been known alike to the authorities and the gen-

eral public, and were freely admitted by the alien

himself. Nearly all of them had been evaluated

and discarded by Inspector Landis and by the

Department upon the first trial." (Bridcjes v,

Wixon, 144 F. 2d 927, 940 [9 Cir. 1944].)'

The Courts had held that this course of conduct

did not constitute even "affiliation" with the Com-

munist Party, much less membership in it. Justice

Douglas said:

'^But he who cooperates with such an organi-

zation only in its wholly latvftU activities cannot
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by tJiat fact ])e said as a matter of law to be

'affiliated' with it. Nor is it conclusive that the

cooperation was more than intermittent and

showed a rather consistent course of conduct.

Common sense indicates that the term 'affiliation'

in this setting- should be construed more nar-

rowly. Individuals, like nations, may cooperate

in a common cause over a period of months or

years although their ultimate aims do not coin-

cide. Alliances for limited objectives are well

known. Certainly those who joined forces with

Russia to defeat the Nazis may not be said to

have made an alliance to spread the cause of

Communism. An individual who makes contri-

butions to feed hungry men does not become
'affiliated' with the Communist cause because

those men are Communists. A diiSerent result is

not necessarily indicated if aid is given to or re-

ceived from a prescribed organization in order

to tviv a legitimate objective in a domestic con-

troversy. Whether intermittent or repeated, the

act or acts tending to prove 'affiliation' must be

of that quality which indicates an adherence to

or a furtherance of the pur])oses or objectives of

of the prescribed organization as distinguished

from mere cooperation with it in its lawful ac-

tivities. The act or acts must evidence a working
alliance to bring the program to fruition."

(Bridges v. Wixoa, 326 U.S. 135, at 143-144

[1945].)

It will be noted that in order to constitute even

affiliation, the Court held that the act or acts in ques-

tion must evidence a working- alliance to bring "the
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program'' to fruition. That is to sa}', the program

of the proscribed organization. Here, if there was a

working alliance, it was only a working alliance to

bring to fruition the progi^mn of the Union.

Taking this evidence at its strongest, it is clear that

it falls far short of independently establishing either

the fact or membership or Bridges' belief that the

statement given under oath in Judge Foley's Court

was not a true statement.

The lack of substantiality of this evidence and of

the entire record in this case brings to mind Judge

Healy's observation that:

'^It is notable that the alien in one fashion or

another has been under almost continuous inves-

tigation for a period of more than five years.

Prior to and during the course of the second

trial, the service had enlisted the powerful co-

operation of the Federal Bureau of Investigation.

The country had been scoured for witnesses. Every

circumstance of Bridges' active life had been

subjected to scrutiny and ])resumably no stone

left unturned which might conceal evidence of

the truth of the charges which the alien so flatly

denied. The most significant feature of the in-

quiry as it seems to me is the paucity of the

evidentiary product as contrasted with the mag-

nitude of the effort expended in producing it

* * *'' (Bridges v, Wixon, supra, 144 F. (2d) at

940.)

Finally, one cannot get away from what Justice

Douglas said about the import of evidence of this

kind.
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'^So far as this record shows tlu^ literature pub-
lished by Harry liridges, tlie utterances made by
him, were entitled to that [constitutional] pro-

tection. They revealed a militant advocacy of the

cause of trade unionism hvt they did vot te^icli or

advocate or advise the subversive conduct con-

demned by the statute.

^'Ifiference must he piled oh inference to impttte

belief nv Harry Bridyes of the revohdionary aims

of the groups u^hose aid and assistance he em-
ployed in his endeavor to improve the lot of the

working man on the waterfront. That he en-

listed such aid is not denied. He justified that

course on the grounds of expediency—to get such

help as he could to aid the cause of his union.

But there is evidence that he opposed the Com-
munist tactics of fomenting strikes; that he

believed in the policy of arbitration and direct

negotiation to settle labor dis])utcs, with the

strike reserved only as a last resort. As Dean
Landis stated in the first report:

M^ridges' own statement of his political beliefs

and dis])eliefs is important. It was given not only

without reserve but vigorously as dogma and
faiths of which the man was proud and which rep-

resented in his mind the aims of his existence.

It was a fighting apologia that refused to temper

itself to the winds of caution. It was an avowal

of symi)athy with many of the objectives that the

Communist Party at times has embraced, an ex-

pression of disbelief that the methods they wished

to employ were as revolutionary as they generally

seem, but it was une(|uivocal in its distrust of

tactics othe]' than those that are generally in-

cluded within the conce])t of democi'atic methods.
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That Bridges' aims are energetically radical may
be admitted, but the proof fails to establish that

the methods he seeks to employ to realize them
are other than those that the framework of demo-
cratic and constitutional government permits/ ''

(Bridges v. Wixon, supra, 326 U.S. at 148-149.)

n. OTHER EVIDENCE.

A. The alleged admission.

The government produced two witnesses, Shomaker

and Irene Harris, who testified to an alleged oral

unsworn admission by appellant Bridges that he was

a member of the Communist Party.

This evidence is inherently improbable.^ This Court

is asked to believe that appellant Bridges made such

an admission at a public gathering with many strange

and unknown persons present, at a time when he was

under arrest on a warrant of deportation which was

based upon the very claim of such membership.

Appellant Bridges, as the record shows, had been

under surveillance and knew he had been under sur-

veillance for many years. He had, and he knew he

had, many powerful enemies. The country had been

scoured, as he knew, for any evidence of any kind

that would connect him with the Communist Pai-ty.

And yet for no good reason, at a small gathering of

this kind when no important or useful function could

be served, he is claimed to have made an admission

•'^''It is a wild conceit that courts arc bound by mere swearinj?. It

is credible swearing which is required."
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which would expose him utterly to any stranger in

the gvoup who would tlien be in a position to deliver

him to his enemies. It is just too much to believe

that such an incident ever took place.

The law quite correctly regards admissions with

extreme caution since evidence of this type is easy

to assert but almost impossible to disprove. It is sub-

ject moreover to the great danger of misinterpreta-

tion. The loose use of language, particularly in con-

nection with matters here under consideration, is com-

monplace. Even astute witnesses and law enforcement

officers constantly fall into the error of failing to

discriminate in using the word ^'communists'' and

''members of the Communist Party''. Examples of

this in the testimony of the witnesses and the state-

ments of the government prosecutors run throughout

the record.

Appellant liridges himself has repeatedly stated,

and undoubtedly did on the occasion under considera-

tion, that he and his union supported certain programs

and policies and would continue to support such pro-

grams and policies despite the fact that others called

them ''communistic". He testified in connection with

this very incident that in all probability he said:

''Look; here is what we stand for; here is what we

are trying to do. Here is our program. Here is what

we are trying to do. If these things are communistic,

then we are communists." (Tr. 4897.) The distinction

between this statement and a statement that appellant

was a member of the Communist Party is of course

tremendous.
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Furthermore, the testimony in question is not the

independent testimony of two separate witnesses. The
record is clear that just shortly prior to the time of

the trial one of the witnesses had brought the alleged

incident sharply to the attention of the other. (Tr.

1725).

Finally as a matter of law, oral unsworn admissions

uncorroborated—as was this one—do not fit thc^ spe-

cial rule relatinc: to the sufficiency of evidence in

perjury cases.

f7. S. V, Wood, 14 Pet. 430 (1840) ;

Clmjton V, 17. S., 284 F. 537, 540 (4 Cir., 1922)

:

Phaer v. U. S,, 60 F. (2d) 953, 954 (3 Cir.,

1932) ;

Hart V. IL S., 131 F. (2d) 59, 61 (9 Cir., 1942)

;

Fotie V. U. S., 137 F. (2d) 831, 840 (8 Cir.,

1943).

B. The alleged application of appellant Bridges for membership

in the Communist Party.

Schomaker testified to an alle,2:ed incident with re-

spect to the signing of an apjjlication card for mem-

bership in the Communist Party ])y appellant Bridges.

However, this testimony has an interesting aspect, an

aspect which reveals its utter falsity. After a very

elaborate build-up concerning the preliminary circum-

stances under which this alleged application for mem-

bership was allegedly executed by appellant Bridges

(Tr. 833-840) this witness stated that he was called

out of the restaurant where he. Bridges and a third

person had ])een, remained away for fifteen or twenty
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minutes, and did not sc^e l^rid^es a^ain on that occa-

sion. (Tr. 841.) In otlier words aeeordin![»' to his own

testimony lie left and was not present at the time that

Bridges allegedly signed an application card for mem-
bership in the Communist Party. His testimony that

Bridges did sign a card is therefore hearsay and at

best highly circumstantial. Not only was this testimony

uncorroborated from any other source and flatly

denied by Bridges (Tr. 4899-4900), but the third per-

son whom Schomaker said was present and the only

one besides Bridges who could therefore possibly know

the facts, categorically denied that the incident had

ever occurred (Tr. 3813-3814, 3880).

In any case since there was no corroboration of

Schomaker on this point the evidence was insufficient

to sustain a conviction in view of the rule required in

perjury cases.'

C. The alleged payment of dues and the receipt of Communist

Party membership books.

The same witness Schomaker testified that for

several years after 1934 he received from Bridges

old Communist Party membership books in return

for which he gave to Bridges new books, claiming

that this was part of a procedure by which the Com-

munist Party ^^ controlled'' (Tr. 867-873) its mem-

bership. This witness also testified that he saw

Bridges pay what he, the witness, characterized as

Communist Party dues to persons whom he, the wit-

7Soe iiit'rji. pp. 2o-2S.
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ness, testified were Communist Party dues secre-

taries. Over objection the witness was permitted to

characterize both the money and the people, without

any adequate foundation having been laid. (Tr. 873-

874.)

This testimony like the earlier testimony of this

witness was uncorroborated, was flatly denied by

Bridg'es (Tr. 4900), and in no case did the o'overn-

ment produce any of the witnesses to whom Scho-

maker made reference. There was no showing:

that they were not available to the government, on

the contrary the record indicates that at least one

of them—Mann—had been interviewed by a govern-

ment agent and subpoenaed to appear before the

grand jury which returned the indictment. (Tr. 3605;

Def. Ex. K-1.) In any case the burden of establish-

ing the fact beyond a reasonable doubt, and of prop-

erly corroborating it as required by the perjury rule,

was on the government. There was no burden upon

appellant Bridges to meet the testimony which was

not properly in the record and which was not suffi-

ciently corroborated to sustain a finding against him.

It has long been the law in perjury cases that

testimony of one witness is not sufficient to sustain

conviction; there must be at least the testimony of

two independent witnesses or the testimony of one

witness plus independent evidence which is incon-

sistent with the innocence of the defendant.
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Undoubtedly the govornment will argue that Scho-

niaker's testimony now uikUm- consideration is cor-

roborated by the testimony of Bridges' attendance

at the meetings which we have described above. How-

ever such testimony, as we have already seen, is not

inconsistent with the innocence of Bridges. On the

contrary, the government witnesses who gave it

clearly established by their own evidence this testi-

mony does not have the slighest probative value on

the question of actual membership in the Communist

Party. That being the case, such testimony cannot be

regarded as legally sufficient to corroborate Scho-

maker.

In United States v. Isaacson, 59 F. (2d) 966, 967-

968 (2 Cir., 1932), the Court said:

^^The ancient rule that required the testimony

of at least two witnesses to prove the crime of

perjury has, indeed, been relaxed. Hashagen v.

United States (CCA.) 169 F. 396. But what
may be called the modern equivalent of this re-

quirement still obtains. This general rule now
requires the oath of one witness to be supported

by that of another or by some other independent

evidence inconsistent with the innocence of the

defendant. United States v. Wood, 14 Pet. 430,

10 L. Ed. 527; Allen v. United States (CCA.)
194 F. 664, 39 L.R.A. (N.S.) 385; United States

V. Otto (CCA.) 54 F. (2d) 277. Otherwise

there would be but oath against oath and on

the theory, I suppose, that each would give the

other the lie direct, there would be no sound

basis for letting a jury reach the conclusion that
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the oath against a defendant so overbalanced his

own that his guilt was proved beyond a reason-

able doubt. At least, this puts the requirement

on rational ground as was pointed out in Cohen

V. United States (CCA.) 27 F. (2d) 713. That

case dealt with subornation of perjury, but the

principle involved is the same. Hammer v.

United States, 271 U.S. 620, 46 S. Ct. 603, 70 L.

Ed. 1118/'

Several years later a determined effort was made by

the government to convince the Supreme Court that

this rule should be abandoned in perjury cases. How-

ever, the Court unanimously rejected the govern-

ment's position, and in Wcilcr v. Umted States, 323

U.S. 606, 608-611 (1945), said:

^^The special rule which bai's conviction for

perjury solely upon the evidence of a single wit-

ness is deeply rooted in past centuries. That it

renders^ successful perjury prosecution more dif-

ficult than it otherwise would be is obvious, and

most criticism of the rule has stemmed from this

result. It is argued that since effective adminis-

tration of justice is largely dependent upon

truthful testimony, society is ill-served by an

^anachronistic' rule which tends to burden and

discourage prosecutions for perjury. Proponents

of the rule on the other hand, contend that so-

ciety is well-served by such consequence. Law-
suits frequently engender in defeated litigants

sharp resentments and hostilities against adverse

witnesses, and it is argued, not without per-

suasiveness, that rules of law must be so fash-

ioned as to protect honest witnesses from hasty
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and spiteful retaliation in the form of unfounded

perjury prosecutions.

The crucial role of witnesses compelled to tes-

tify in trials at law has impelled the law to grant

them special considerations. In order that wit-

nesses may be free to testify willingly, the law

has traditionally afforded them the protection of

certain privileges, such as, for example, immu-
nity from suits for libel S7)ringing from their

testimony. Since equally lionest witnesses may
well have differing recollections of the same
event, we cannot reject as wholly unreasonable

the notion that a conviction for perjury ought

not to rest entirely upon ^an oath against an

oath.' The rule may originally have stemmed
from quite different reasoning, but implicit in

its evolution and continued vitality has been the

fear that innocent witnesses might be unduly

harassed or convicted in perjury prosecutions

if a less stringent rule were adopted.

Whether it logically fits into our testimonial

pattern or not, the government has not advanced

sufficiently cogent reasons to cause us to reject

the rule * * *

^ * * The court below held, and the govern-

ment argues here, that it is solely the function

of the judge finally to determine whether a single

witness and sufficient corroborative evidence have

been presented to sustain a conviction. Two
elements must enter into a determination that

corroborative evidence is sufficient: (1) that the

evidence, if true, substantiates the testimony of

a single witness who has sworn to the falsity of

the alleged perjurious statement; (2) that the
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corroborative evidence is trustworthy. To resolve

this latter question is to determine the credibility

of the corroborative testimony, a function which

belongs exclusively to the jury. Thus, to permit

the judge finally to pass upon this question

would enable a jury to convict on the evidence

of a single witness, even though it believed, con-

trary to the belief of the trial judc^e, that the

corroborative testimony was wholly untrust-

worthy. Such a result would defeat the very

purpose of the rule, which is to bar a jury from,

convicting for perjury on the uncorroborated

oath of a, single tvitness/'

III. THE TESTIMONY OFFERED BY THE GOVERNMENT
IS NOT WORTHY OF BELIEF.

A careful examination of the circumstances under

which the various witnesses for the government testi-

fied indicates that their testimony must be viewed

with the gravest suspicion. It is more than a coinci-

dence that, since the chief branch of the government

interested in advancing the cause of this prosecution

was the Immigration and Naturalization Service, a

good many if not a majority of the government's wit-

nesses were persons who in one way or another had

some previous contact with that agency, and who, it

is clear, had much to fear in way of possible reprisals

should they incur the ill-will of any of the officials

of that agency.

The witnesses Schrimpf, Krolek, Irene Harris, and

Ross are all naturalized citizens. In the case of



29

Krolck i\]\d Ross citizonsliii) was claiiiKHl to ho ^^ de-

rivative^' based upon the alleged citizenship of their

fathers. In the ease of Mrs. Harris it was necessary

for her to reinstate citizenship which she had lost

by marriage to an alien. Schrimpf, like Bridges, had

been born in Australia.

The interesting thing in the case of Schrimpf is

the fact that he claimed Bridges to have been a mem-

ber of the Communist Party during precisely the

same time he admits to membership. Yet he had no

difficulty in becoming naturalized in 1943, at a time

when he was required to and did swear under oath

that for ten preceding years he had not been a mem-

ber of or affiliated w^ith any organization which taught

or advocated the overthrow of the government by

force and violence. By his own admission, then,

Schrimpf lied when he obtained his citizenship in

1943.^ By the government's theory on the statute of

limitations, Schrimpf was liable to prosecution for

the precise crime alleged in the second count of the

indictment at the time he testified against Bridges

in 1949."

^This must follow if the question put to Brid<^es in 1045 relating
to memhershi]) in the Communist Party was materia] to the inquiry
before .ludjie Foley.

"Tn this eonneetion it is interestinji' to note the prosecutor's sujr-

gestion that membership in the Communist Party did not make
false a nei>ative answer to the question with respect to mem1)ership
in an or<ianization teaching or advocating overthrow of the govern-
ment by force and violence at the time of Schrimpf 's naturaliza-
tion. (Tr. 5777.) Tf the prosecutor was right in this regard, tlien

ol" course the (juestion put to Bridges in 1945, and upon which the
second counl of the indictment is based, was an immaterial ques-
tion. (See Appellant's Opening Brief. 175-180.)
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In addition to the fact that many of the wit-

nesses were aliens who at one time or another had

had relations with the Immigration and Naturaliza-

tion Service which undoubtedly would make them

more amenable to whatever pressures that service

exercised to procure witnesses against Bridges, is the

fact that at least two of the witnesses had been

government employees and had also answered in the

negative questions concerning past membership in

subversive organizations, des|)ite tlieir present ad-

mission that they had been members of the Com-

munist Party. We refer to the witnesses Wilson and

Michener. In the case of Michener, it is interesting

to note that his personnel file for some reason or

another was incomplete and, although there was every

indication from the record that he took the oath in

question, the oath itself was not contained in the file.

(Tr. 5755-5770.)

In the next place, the record reveals other pres-

sures to which government witnesses were subjected.

Rathborne, for example, had been voting continu-

ously in both state and federal elections despite the

fact that since 1928 he had been convicted of a felony.

(Tr. 6025-6028.) It is interesting to note here that

the Immigration and Naturalization Ser\dce, which

should have had nothing to do with these matters

(for Rathborne apparently was not an alien), took

it upon itself to have the District Director of Immi-

gration and Naturalization in San Francisco arrange

with the TjOs Angeles Superior Court, shortly before
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Rathhoriio was due to testify, to have tlie felony record

'' expunged ''. (Tr. 6410-()419; G900-f)921.) Of course

this do(^s not cliange the fact that prior to the time the

record was ex])uui>ed Rathborne had ])een repeatedly

violating- the law.

In the next place, the record shows a continuous

and constant exertion of pressure by Immigration

Service agents against practically every one of the

witnesses from the time the agents approached a wit-

ness until they finally induced him to testify; they

spent days, weeks, and months in constant and re-

peated visits and interview's. They went from coast

to coast and found people in the most unlikely places.

Stanley Hancock was found in Erie, Pennsylvania,

and Lawrence Ross in Memphis, Tennessee. Hun-

dreds of pages of record are devoted to the comings

and goings of Michener and the immigration agents

in Los Angeles (Tr. 3379-3422), and Rathborne and

tlie innnigratioi) a£>'ents in and around tlu* Bay Ai'ea,

Los Angeles, and Washington, D. C. (Tr. 6035-6165).

In many cases the witnesses told the agents that

they knew iiothiiiu' of Bridges' alleged Communist

Party membership, but the agents kept after them

and after them until finally they were compelled to

testify.

In the case of at least two witnesses the record is

clear that substantial sums of money were paid for

their testimony. Although an effort was made to dis-

guise these payments as witness fees or salary, it is

perfectly obvious that in the case of both Crouch and



32

Rathborne the fees were given directly for the testi-

mony. Hiere was no reason wliy tlie witness fees

in the case of Croncli slionld liave ])een doubled

by paWn^ a similar set of fees to his wife, and there

is no reason why in the case of Rathborne ihi^ ^ov-

ernment should have expended the sum of $5,000 to

procure his testimony. (Tr. 6152, 6538-6552.)

Another phenomenon which we find in this case

is the appearance of the professional witness. Both

Crouch and Johnson had been used over and over

au'ain l)v the ,s>'overiunent in otlier ])roceedin2:s. John-

son had testified in almost two dozen cases before he

testified against Bridges. (Tr. 2111-2126.) Crouch

had already testified in about ten cases in the short

space of six or seven months before he was called

as a witness in this one. (Tr. 2477-2487.) For their

services these men were handsomely rewarded. Tt is

perfectly obvious they would testify to anything in

order to maintain their ])ositions. They liad nowhere

else to turn, and unless they made themselves useful

to the government in the prosecution of this and

similar cases their only source of livelihood would be

destroyed.

There is a final factor to be considered in connec-

tion with the testimony of these witnesses. Tt is

precisely because they exist at all times on the mercy

of the government and must maintain their standing

with the government, that they have no compunction

about committing the most flagrant and obvious kind

of perjury. Crouch and Johnson were caught in the
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most barefaced lie when they said that they saw

Bridges at a meeting of the Central Committee of

the Communist Party in New York on or about

June 27, 1936. The record is clear beyond a shadow

of a doubt that Bridges was in Stockton, California,

on that date. Yet these two men, who must have

known that they did not see Bridges in New York

when they said tliey did, liad no hesitation about

testifying to this false fact. The fact that the gov-

ernment has not taken steps against them, and that

tliey are still today being used as ])rofessiona1 wit-

nesses in other cases, shows the freedom that these

men feel from the normal restraints which otherwise

inhibit other witnesses.

The same is true to an even more startling degree

of witness Ross. The falsity of his testimony was not

revealed by ob.iective contradictory evidence, as was

the falsity of the testimony of Crouch and Johnson;

the evidence of his perjury came from his own lips.

For almost a week* this witness sat on the witness

stand and repeatedly lied concerning his name, his

background, his origin, his education, and related

subjects. Not only did he lie about these matters on

his direct examination, but he lied about them on his

cross-examination, and it was not until it became

perfectly obvious that further examination was going

to destroy the whole fabric of falsehood he had cre-

ated that he confessed to his perjury. Yet this man,

too, has never been called to account for the ])erjury

which he committed in the United States District
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Court for the Northern District of California. He
too has been permitted to leave the jurisdiction and

go on his way.

In connection with this witness it is si.2:nificant to

observe that although government counsel admitted

that it was even apparent to them that the witness was

not testifying truthfully as of a late Friday afternoon

(Tr. 3314) ^'^ that same counsel tried with all the \igor

at his command to have the witness excused and re-

moved from the jurisdiction (Tr. 3143-3158), so that

the falsehoods which were about to be exposed would

never be exposed. There is no question that wvve it not

for the timely intervention of telegraphic informa-

tion late Friday afternoon (Tr. 3148, 3152) this wit-

ness would have been excused and permitted to go

his way without his falsehoods ever having been re-

vealed.

The final witness to be considered in this regard

is Rathborne, who freely admitted to more than a

dozen incidents of perjury before investigating com-

mittees of the House of Representatives and the

Legislature of the State of California. In explaining

those perjuries the witness committed further })erjury

in this very proceeding. He offered tlie explanation

that, having been subpoenaed before the House com-

mittee, he consulted with an alleged leading officer of

the Communist Party and was instructed to commit

^^It is interesting to note that as soon as cross examination of

this witness began to touch upon matters dealing with his personal

life vigorous objections were interposed by government counsel.

(Tr. 3100-3102.)
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perjury. (Tr. 5937, 5947, 5975.) This, of course, would

liardly excuse tlie commission of perjury; but the

very explanation itself was false, for the record re-

vealed that far from having been subpoenaed this

witness voluntarily requested an opportunity to ap-

pear before the House Committee. (Tr. 5983.) When
confronted with the record, he admitted that his pre-

vious testimony in this very trial was false and he

further admitted that when he requested the oppor-

tunity to a])])ear ])ePore the TTouse Committee he did

so fully intending to give perjured testimony. (Tr.

5986-5988.)

This witness, perhaps more than any other, ex-

pressed the utter impossibility of ascertaining when

he was telling the truth. The following excerpts from

his testimony speak eloquently on this subject.

^^Q. Now, Mr. Rathborne, as a matter of fact,

you never have been a member of the Communist
Party, have you?

A. I testified and I was a member of the

Communist Party from 1935 until early in 1947.

Q. When did you testify to that?

A. I believe on direct examination.

Q. You testified to it under oath, as you un-

derstand it?

A. Well, I was under oath at the time, and
I will state that now.

Q. In other words, being sworn to tell the

truth, the whole truth and nothing but the truth,

you testify that for a certain period of time you

had been a member of the Communist Party, is

that right?
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A. That's right. I repeat that testimony now.

Q. Back in 1940, and subsequently in 1941,

beins^ put under oath and sworn to tell the ti'uth,

the whole truth and nothing but the truth, first

before the Un-American Activities Committee of

Congress, and next before the Tenney Committee

of the State Legislature, being asked that ques-

tion, you denied that you had ever been a mem-
ber of the Communist Party; isn't that right?

A. That is right.

Q. And the two answers embraced the same

period, isn't that right?

A. Well, yes; I mean the same period is in-

cluded.

Q. You were under oath on both occasions?

A. That's right.

Q. Do you know of any way—can you tell

me of any way by which one can determine

which time you were telling the truth?

A. As far as my appearance in this proceed-

ing, I can only say w^hat I said before : It is up
to the Court and the jury based on the evidence

that I give and the evidence that other witnesses

give, to determine the value or the weight and

the truthfulness of my testimony * * * And I

will state, if you want me to, that I am doing

my utmost to adhere strictly to the truth in this

testimony T am giving now.

Q. You said that down at Washington, didn't

you, and you said that before the Tenney Com-
mittee. What I want to know is this

A. Apparently in that there is an irrecon

—

a contradiction which you cannot reconcile." (Tr.

6622-6624.)



37

^^Q. Let us get back to the original situation.

Therefore, a person who is a Communist under

such direction or education can deny under oath

that he is a member of the Communist Party,

can't he?

A. He can, yes.

Q. He can deny that another member is a

member of the Communist Party?
A. That is right.

Q. Even though that person might be a mem-
ber of the Communist Party?

A. That is right.

Q. He can also say that another person who
is not a member of the Communist Party is a

member of the Communist Party, can't he?

A. Well, I don't know of any particular inci-

dent, but following the line of reasoning, I would

say that would be logical.

Q. All right. He could also state falsely that

he had left the Communist Party, couldn't he?

A. I suppose he could.

Q. In other words, being still in the Com-
munist Party, he could pretend that he had left

the Communist Party, couldn't he?

A. I presume he could. I don't know of any
instance of that kind.

Q. And having left the Communist Party, he

could pretend that he was still in the Communist
Party, couldn't he?

A. I guess any of those combinations of cir-

cumstances would be covered hy the general

Q. And he could, if there were a meeting of

certain persons, he could falsely state that it was
not a Communist meeting, couldn't he?

A. I believe that is right, yes, sir.
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Q. And he could falsely state it was a Com-
munist meeting, couldn't he?

A. I believe he could '' (Tr. 6627-6628.)

The foregoing demonstrates that the evidence is

circumstantial, uncorroborated, incredible, and totally

insufficient to sustain the conviction of appellant

Bridges on the second count of the indictment.

Dated, San Francisco, California,

September 7, 1951.

Respectfully submitted,

Gi.ADSTEix, Andersen & Leonard,

Norman Leonard,

Vincent W. Hallinan,

James Martin MacInnis,

Attorneys for Appellants.


