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B. E. Shields, Trustee of the Estate of Ronald O.

Reichert, Bankrupt, answers Appellant's brief herein

as follows:

PRELIMINARY STATEMENT OF THE CASE

Since both parties to this appeal have been formally

designated throughout the proceedings by various

captions. Appellee herein proposes for convenience

and clarity to refer to himself as 'Hhe Trustee" and

to Appellant as '* United Carpet."

Both parties to this appeal have appeared before

the referees below and the District Court, sitting in



bankiiiptey, almost eontiiiuoiisly since May of 196-4.

Tlu'oughout these proceedings, United Carpet has

sought to find some security for its claim against the

banki'upt and the bankrupt's estate. It was never

successful, and all proceedings finally culminated in

the disallowance of United Carpet's claim as a secured

credit-or and its allowance as an unsecured creditor

only, by Order of the Referee on March 15, 1966 (R.

90-92).

Said Order was later confir-med by the District

Court, who found after examining all the evidence

and hearing all argiunents advanced by coimsel for

both parties, that the same had been rightly deter-

mined (R. 174).

STATEMENT OF FACTS

1. Facts occurring prior to the filing of a Credi-

tors' Petition l>elow to have Ronald O. Reichert in-

volmitaiily adjudged a bankinipt (Januaiy 24, 1964-

May 1, 1964).

A. On Januaiy 24, 1964, Ronald O. Reichert en-

tered into an agreement with American Xational

Insurance Company, wherein Reichert as ''Buyer"

agi'eed to purchase from American Xational as

"Seller" certain real property and leasehold interests

in the City of Bakersfield, Keni Coimty, California

hereafter referred to as ''Bakersfield Inn," and Reich-

ert further agreed to substantially repair, rehabilitate

and improve said real property (R. 2-9).



B. Concurrently with the making of said agree-

ment, Reichei't agreed to and did assign to American

National his midivided one-half interest in a certain

promissory note in the principal amoimt of $800,000,

hereafter refen*ed to as the "Dinkier note," as col-

lateral security for his performance of said repairs

and improvements (R. 10-14).

The total principal amount of said note was se-

cured by a second deed of tiiist on certain Fresno

Comity real property, hereafter referred to as ''the

Fresno property."

The assignment provided among other things (R.

13) that if Reichert permitted any lien of any kind

to be filed against the Bakersfield Inn property and

did not remove the same forthwith upon demand,

then American National had the right either to apply

the accumulated proceeds of said note or as the same

might accrue, to x^ay and satisfy any liens filed

against said real property, ''and/or" to use said funds

to secure performance of Reichert.

C. Reichert, at the same time, further assigned

his beneficial interest in said Dinkier note to the

Greenfield State Bank of Bakersfield, California, to

secure an indebtedness to said bank in the principal

amount of $27,500 (R. 50, lines 10-17).

D. United Carpet, its agents and assigns, fur-

nished and installed certain carpet material in the

Bakersfield Inn for Reichert, commencing on or

about January 19, 1964, and because of the failure

of Reichert to pay them for the same, recorded a



mechanic's lien claim for the same on May 1, 1964

(R. 40).

2. Facts occurring subsequent to the filing of

United Carpet's mechanic's lien claim and relating

to items of property in which United Carpet has

claimed a security interest herein (May 1, 1964-May

3, 1965).

A. A Creditors' Petition to have Reicheii; involim-

tarily adjudicated a bankiiipt was filed vdth. the Dis-

trict Court on May 1, 1964 (R. 15-19), and he was

so adjudicated on July 24, 1964 (R. 33).

B. On July 15, 1964, and prior to Reichert's ad-

judication as a bankrupt. United Carpet filed a pe-

tition for examination of Reichert and others pursuant

to Section 21(a) of the Bankruptcy Act, for an order

to show cause in re the nature, extent and validity

of alleged liens, and for a temporary restraining

order, and said order to show cause and restraining

order were issued (R. 20-26, 29-32).

C. United Carpet's petition for the 21(a) exam-

ination alleged, among other matters, that the second

deed of trust on the Fresno property, securing the

Dinkier note, and more particularly that portion

which was assigned to American National Insurance

Company, was so assigned as security for Reichert's

agreement to improve the Bakersfield Imi property

(See paragraph VIII of said Petition, R. 24-25).

D. Said 21(a) examination was heard by Referee

McGugin on July 24, 1964, continued to August 5,

1964, again to September 2, 1964, and finally to Sep-



tember 22, 1964, with attorneys Donald Franson and

Vergil Gerard appearing as attorneys at said exami-

nation on behalf of United Carpet (R. 36). During

the course of the 21(a) examination, Ronald O. Reich-

ert was questioned by Attorney Gerard as to the effect

of the assignment of said Dinkier note to American

National and whether or not such assiginnent was

meant for the protection of possible mechanic's lien

claimants (R. 115). During said 21(a) examination,

United Carpet's counsel introduced into evidence as

its Exliibit 1, the Agreement dated January 24, 1964,

between American National Insurance Company and

Reichert (R. 2).

E. On September 8, 1964, the Trustee gave notice

of his intention to sell on September 22, 1964, the

bankrupt's interest in the Bakersfield Inn real prop-

erty and certain personal property associated there-

with (R. 34-35).

The sale was held before Referee McGugin on Sep-

tember 22, 1964, and the interest of the banknipt in

the personal property was sold for the sum of $5,000.

The bankrupt's interest in said Bakersfield Inn real

property and leasehold interests were abandoned (R.

36-38).

F. On October 13, 1964, Referee McGugin issued

an order (1) discharging the temporary restraining

order issued on July 15, 1964, pursuant to United

Carpet's petition for the same; (2) approving the

sale of said personal property owned by the bank-

rupt; and (3) authorizing the Tmstee to abandon the

Bakersfield Inn property (R. 36-38).
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G. On July 2, 1964, United Carpet filed a com-

plaint in the Kem County Superior Coui't, Action No.

89999, to foreclose its mechanic's lien against the

Bakersfield Inn property, naming Ronald 0. Reichert

and American National Insurance Company, among

others, as defendants (R. 76-83).

H. On February 19, 1965, appellant United Carpet

filed its creditor's claim in the wdthin bankniptcy

matter, claiming to be both an "unsecured and secured

creditor." A copy of the claim of mechanic's lien

executed by claimant was attached to the bankniptcy

claim (R. 39), although United Carpet had notice and

knowledge of the abandonment of the property on

which it claimed a lien, as the result of the Referee's

order of October 13, 1964 (R. 36-38).

I. On March 30, 1965, the Trustee filed his peti-

tion for leave to compromise a controversy involving

the bankrupt's interest in the Dinkier note, and for

authority to sell the same (R. 48-51). The proposed

compromise also provided for the payment to Ameri-

can National and Greenfield State Bank for their

assigned interests in said note of the siun of $6,250

each (R. 51, 52).

Notice of the proposed compromise was mailed to

all creditors who had filed claims in the within bank-

rupt's estate (R. 45-47). United Carpet admitted re-

ceiving such notice at the time of its mailing (R. 116,

lines 26-29).

J. The hearing on petitioner's petition to compro-

mise said bankrupt's interest in said Dinkier note



was heard by Referee McGriigin on April 15, 1965,

and no creditor appeared t-o object to the same; there-

upon the compromise and sale was confirmed (See

Order Confiiming Sale, dated May 3, 1965, R. 55, 56).

3. Facts relating to the disallowance of United

Carpet's claim as a secured creditor (January 6,

1966-March 15, 1966).

A. On January 6, 1966, the Trustee served on

United Carpet and filed below^ his objections to the

allowance of United Carpet's claim, both as a secured

and imsecured creditor, and gave as his reasons for

objecting to said claim to secured status, *' failure to

properly identify security, if any, and evaluate the

same. Failure to state infonnation sufficient to iden-

tify secured status." (R. 74-75)

B. On or about January 10, 1966, United Carpet

filed its first amended complaint for labor and ma-

terials, dated December 27, 1965, in said Kern County

Superior Court action, again seeking to foreclose its

mechanic's lien claim on the Bakersfield Inn property

and also to seek an imposition of a constructive trust

on the interest of the banknipt, American National

Insurance Company, and Greenfield State Bank, in

the Dinkier note and the proceeds thereof (R. 57-73).

Ronald O. Reiehert, his vnfe, and the Tmstee herein

were named defendants in said first amended com-

plaint. However, said complaint was not served upon

the Trustee herein mitil on or about March 15, 1966.

C. The hearing on the Trustee's objections to

United Carpet's creditor's claim was calendared for
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February 3, 1966, and on said date no appearance

was made by United Carpet. Because of the default,

Referee Franson initially disallowed the claim both

as a secured and unsecured claim, but subsequently

allowed the same as an imsecured claim and disal-

lowed the same as a secured claim (R. 74) on or

about February 17, 1966.

D. On March 7, 1966, United Carpet filed its mo-

tion to set aside disallowance of its claim as a secured

claim and noticed the motion for a hearing before

Referee Franson on March 10, 1966 (R. 88).

E. On March 10, 1966, neither appellant nor its

counsel appeared; however, the Referee was ad^dsed

by telephone of the intention of United Carpet's

counsel not to further press its motion to set aside

the disallowance as a secured claim unless said counsel

personally appeared to argue the same (R. 88, 132).

Referee Franson, by order dated March 15, 1966,

thereupon disallowed appellant's claim as a secured

claim and reaffirmed his order allowing the same as

an unsecured claim (R. 90-91).

F. The record is silent as to the exact substance

of the telephone commimications between counsel for

both parties and the Referee prior to and on the

March 10 hearing date. However, each coimsel has

made unsworn references to the same in various l^riefs

and in argument to the District Court (R. 107, 117,

118, 132, 162), and the Referee made certain hand-

written notes concerning such communications (R.

88).
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The gist of the conversations to which there is no

apparent dispute is as follows

:

i. All calls were initiated by United Carpet's coun-

sel.

ii. All calls related to the alleged seciu'ed status

of United Carpet's creditor's claim.

iii. Both counsel argued with each other the mer-

its of United Carpet's claim as a secured creditor (1)

based on its mechanic's lien claim; and (2) based on

a constructive tmst or equitable lien related to the

moneys received by the Trustee from the compromise

and sale involving the Dinkier note.

iv. The agreed upon disallowance of United Car-

pet's claim as a secured creditor if its coimsel failed

to appear and argue his constructive trust or equi-

table lien theory, and the request of United Carpet's

coimsel to dismiss his motion to set aside disallowance

of its claim as a secured creditor in the event of his

failure to appear.

G. On or about March 15, 1966, the Trustee was

served with a copy of United Carpet's first amended

complaint and siunmons in said Kem County Supe-

rior Court action.

4. Facts relating to the voluntary disqualification

of Referee Franson (April 15, 1966-Jime 21, 1966).

A. On April 15, 1966, the Trustee petitioned the

bankruptcy court for an order staying the State Court

action and proceedings against him, and for a re-

straining order (R, 93-98).
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B. At the time of the making of the order to show

cause and restraining order on April 15, 1966, as

requested by the Trustee, Referee Franson apparently

disqualified himself from further hearing of all mat-

ters between the parties hereto. The only evidence of

such voluntary disqualification, however, is foimd in

the order itself which noticed the hearing of the

Trustee's petition to stay, before Judge Crocker, sit-

ting in bankruptcy (R. 96-97), and Judge Crocker's

handwritten note to United Carpet's coimsel on said

counsel's letter to Judge Crocker dated June 21, 1966

(R. 158), at which latter time United Carpet's coim-

sel strenuously objected in writing to the disqualifi-

cation of Referee Franson by himself (R. 155).

5. Facts occurring subsequent to the volimtary

disqualification of Referee Franson (May 2, 1966-

October 27, 1966).

A. On May 2, 1966, at the time of the hearing by

Judge Crocker of the Trustee's petition to stay fur-

ther proceedings in the State Court, United Carpet

filed its petition for permission to sue the Trustee in

such State Court (R. 102).

B. On May 2, 1966, oral argiunent on both the

petitions of the Trustee and United Carpet were

heard by the District Court below, sitting in baiik-

niptcy (R. 173).

C. Briefs were thereafter submitted by both par-

ties (Trustee's opening brief filed May 12, 1966, R.

103-111; United Carpet's reply brief filed June 10,

1966, R. 112-129; and Trustee's closing brief filed

Jime 15, 1966, R. 148-153).
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On June 14, 1966, United Carpet filed a motion to

set aside the Referee's order of March 15, 1966 (R.

142-143), a petition requesting an extension of time

for review of said order (R. 144-146), and concur-

rently therewith filed a petition for reclamation (R.

136-141). Although entitled "Second Motion to Set

Aside ..." this was in reality United Carpet's first

such motion, as its earlier motion of March 7, 1966,

was directed to an earlier order of the Referee dated

February 17, 1966, which was reconfirmed by the

March 15 order.

On Jime 21, 1966, coimsel for United Carpet for-

warded a letter to Judge Crocker, requesting further

oral argiunent on the matter (R. 158) . And the Court

answered that letter by stating that it would hear any

matters that coimsel might wish to bring on for hear-

ing, including further oral argiunent (R. 158).

D. On July 6, 1966, the Trustee filed his answer

in opposition to each of the two new petitions and the

motion filed by United Carpet on Jime 14, 1966 (R.

160-167).

E. On June 23, 1966, United Carpet dismissed its

first amended complaint in said Kern County Supe-

rior Couii:, both as to the Trustee herein and as to

Greenfield State Bank (R. 159).

F. Further, at the same time. United Carpet set-

tled its claims in said Kern Coimty Superior Court

action against American National Insurance Company
arising out of said Kern County Superior Court ac-

tion, for some $16,000 (R. 207).
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G. All of the then pending matters between the

parties hereto, including hearings on United Carpet's

(1) petition for extension of time for review; (2)

second motion to set aside disallowance of claim as a

secured claim; and (3) petition for reclamation, were

argued orally and in detail on September 12, 1966,

l)efore the District Coui-t below, sitting in bankmptcy

(R. 168).

H. On October 11, 1966, the District Court below

made its order denying (1) United Caipet's petition

to sue Trustee in State Court; (2) second motion to

set aside and for reconsideration; (3) petition for

extension of time for review; and (4) petition for

reclamation (R. 168-169).

I. On or about October 13, 1966, the Trustee sub-

mitted his proposed findings of fact and conclusions

of law to the District Coiu-t (R. 173-176), and on

October 18, 1966, United Carpet objected to the pro-

posed findings and conclusions and requested special

findings (R. 177-181).

J. The District Court entered its findings of fact

and conclusions of law and amended .iudgment on

October 27, 1966, notice of which was mailed to ap-

pellant on October 31, 1966 (R. 173-175; 182-185).

K. United Carpet fiJed its Notice of Appeal from

said findings and conclusions and amended judgment

on November 25, 1966 (R. 188-189).

Jj. The District Court's findings of facts and con-

clusions of law from which United Carpet api^eals are

set forth below in haec verba.
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Findings of Fact

It Is True That:

1. On June 24, 19QQ, Respondent, Salirad Kerko-

chian, Jr., dba United Carpet Shop, dismissed without

prejudice its suit against Petitioner-Trustee in Kern

County Superior Court Civil Suit No. 89999.

2. That Respondent-Petitioner, to-wit: Sahrad

Kerkoehian, Jr., dba United Cai'pet Shop, had his op-

portimity to have his day in Court on each and all the

matters raised by each of the Petitions and Motions

filed herein.

3. That the Referee rightly determined that Re-

spondent Sahrad Kerkoehian, Jr. dba United Carpet

Shop's claim herein was unsecured.

4. That more than ten (10) days, to-wit: ninety

(90) days elapsed between the making of the Ref-

eree's said Order of March 15, 1966 and the filing by

Respondent of its Motion to Set Aside, to reconsider

and extend time for review.

Conclusions of Law

From the foregoing facts, this Court concludes

:

1. That the dismissal of Respondent's suit against

the Petitioner-Trustee in the Kem Coimty Superior

Court civil matter niunber 89999, makes it unneces-

sary for this Court to rule on the Petitioner-Tru.stee's

Motion for a permanent injimction and a stay of

further proceedings therein.

2. That the Referee's Order of March 15, 1966,

has finally and conclusively established the rights of
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Respondent-Petitioner as an unsecured creditor only

of the above-named banki^ipt's estate.

3. That Respondent-Trustee herein, may not col-

laterally attack the Referee's decision of March 15,

1966 in the State Court.

4. That Respondent is now estopped to claim an
equitable lien or constructive trust against the prop-
erty of the above named bankrupt herein and his

Petition for Reclamation should therefore be denied.

From the foregoing Findings of Fact and Conclu-

sions of Law, the Court concludes that Respondent-
Petitioner's Petition for extension of time for review,

Second Motion to Set Aside disallowance of claim as

secured claim and for reconsideration. Petition for

Reclamation, and his Petition to sue Trustee in State

Court, should all be denied and judgment entered

accordingly.

SUMMARY OF ARGUMENT

Appellant indicates that he wants his ''day in

court." However, he has been granted nmnerous days
in court, received the utmost of judicial consideration,

and continues to belabor points that have been hashed
and rehashed for a period now of approximately
three years.

This appeal in reality poses three major issues for
this Coui-t to decide. Briefly they are as follows:
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(1) Did the District Coiu't, in considering all

the evidence and facts presented by both parties,

clearly err in its decision as disclosed by its findings

of fact, conclusions of law, and judginent?

Appellant has not directly attacked the District

Court's decision, and therefore the answer to such

question must necessarily l)e in the negative. Nev-

ertheless, appellant seeks to avoid the District Court's

decision by attacking the Referee's order of March

15, which poses the second question.

(2) Does a Referee's voluntary disqualification of

himself from hearing certain contested issues between

parties void all his prior orders as between the same

parties in the absence of any showing of affirmative

error?

(3) The final question posed to the Court would

appear to be whether or not a creditor denied a se-

cured status can thereafter secure such status indi-

rectly by a subsequent action based on' theories that

were or could have been advanced by him in the

earlier proceeding wherein he sought to secure such

secured status?

The second question above in turn poses two inci-

dental issues, which are:

(a) Is a Referee in Bankruptcy subject to federal

statutes which provide for the disqualification of

judges and justices imder certain circiunstances ; and

(b) If a Referee is disqualified from acting in

any particular case, are his orders or judg-ments ren-

dered prior to such disqualification void or voidable.
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ARGUMENT

I

THERE IS NO SUBSTANTIAL EVIDENCE OE THEORY AD-

VANCED BY APPELLANT WHICH WOULD JUSTIFY THIS

COURT IN REACHING A CONCLUSION CONTRARY TO THAT
OF THE DISTRICT COURT.

United Carpet's appeal is in reality an appeal from

the Findings and Judgment of the District Court

itself, sitting in bankruptcy, entered on October 27,

1966 (R. 173). Federal Rule 52(a) says in part that,

"In all actions tried upon the facts without a

jury . . . the court shall find the facts specifically

and state separately its conclusions of law

thereon,, and judgment shall be entered pursu-

ant to Rule 58 . .
."

The District Court, on May 2, 1966, and on Sep-

tember 12, 1966, examined all of the evidence,

reviewed all of the briefs submitted by counsel for

both parties, and heard extensive oral argument per-

taining to all issues involved between the parties

hereto, and after due consideration of the same made

its own findings, conclusions and judgment. These

findings and judgment decreed in part that the order

of the Referee made on March 15, 1966, was properly

determined (R. 174), and the District Court thereby

adopted and affirmed said order of the Referee.

Further, Rule 52(a) also states that,

"... Findings of Fact shall not be set aside un-

less clearly erroneous."

It has also been asserted on many occasions that

the Court of Appeals is not at liberty to disturb the
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findings of the District Court where there is no sub-

stantial evidence or theory which would justify the

Court in reaching a conclusion contrary to that of

the Judge or Referee.

3 Collier on Bankruptcy (14th Ed.) Sec. 25.30,

p. 973.

However, since the appellant does not and cannot

state to this Court that the findings of fact of the

District Court are clearly erroneous, United Carpet

necessarily seeks to go behind said findings and judg-

ment and attack the Referee's Order of March 15th.

As was said in Matter of Eiiist (CCA. 2d 1939),

107 F.2d 760, 761,

"Concurrent findings of fact by the referee and
the judge will ordinarily be accepted on ap])eal."

In the instant matter, the findings of the District

Court were deduced from established facts and im-

contradicted evidence, from which the District Court

properly drew its own inferences and conclusions,

which were in part the same as the Referee's in his

order of March 15, 1966.

Thus appellant has had the benefit of a complete

consideration and review of all the facts that were

before the Referee and much more, including evidence

and argiunent, by the District Court, and after

such consideration the District Court made inde-

pendent findings and conclusions which were in part

the same as the Referee's. Therefore, without more,

this appeal should be dismissed.
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II

A REFEREE IN BANKRUPTCY IS NOT A JUDGE, BUT MERELY
AN OFFICER OF THE COURT OF BANKRUPTCY, AND
THEREFORE NOT SUBJECT TO STATUTES PROVIDING- FOR
THE DISQUALIFICATION OF DISTRICT JUDGES.

8A C.J.S. Bankruptcy, Sec. 268, x>. 411 et seq.

;

Fish V. East, 114 F.2d 177, 200 (CCA. 10) ;

Ginger v. CoJin, 255 F.2d 99, 100 (CCA. 6).

The Tenth Circuit Court stated in Fish v. East,

supra, at page 200,

"There appears to be no rules either of said

district (district court) or in the rules of civil

procedure, or in the general orders, relating to

the removal or disqualification of referees. A
party aggrieved by an order of the referee may
file a petition for review."

Section 39(b) of the Bankruptcy Act sets forth

three specific instances where the Referee should dis-

qualify himself. However, even in those three in-

stances it would appear that the act of disqualifica-

tion is a matter for the Referee or Court's discre-

tion. The reason given for Referee Franson's

voluntary disqualification is not one of the three.

Thus, ignoring for the moment the independent

decision of the District Court, which should be the

real object of United Carpet's appeal, appellant's

efforts to have the Referee's order of March 15th de-

clared void solely by reason of the lan.guage of 28

U.S.C 455, should fail, and the cases cited on page

18 of aj^pellant's brief are therefore not in point.
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In the instant matter, when it became apparent

that the issues between the parties to this appeal were

going to l^ecome a matter of contested adversary

proceedings requiring discretionary rulings by the

Referee, the Referee volimtarily disqualified himself

because of his former representation as co-counsel for

appellant in the 21(a) examination matter, which

occuiTed approximately two years earlier. However,

this in no way rendered his orders made prior to such

voluntaiy disqualification void or even voidable.

Further, the Referee's order of March 15th was

made with the knowledge, consent and approval of

coimsel for appellant. In fact, appellant's couuvsel ad-

mits that he advised the Court and adversary counsel

on March 10th by telephone that if he did not appear

to argue for a ruling that United Carpet was a se-

cured creditor based upon the theory of a construc-

tive ti'ust or equitable lien, that the Court could dis-

allow United Carpet's claim as a secured creditor (R.

118).

The Referee's order of Febniary 17, 1966, finding

that United Carpet w^as an unsecured creditor to the

full extent of its claim, has never to this date been

attacked by appellant and stands as a final order

still imcontested by appellant. Counsel for appellant

was at all times aware of the fact that Referee

Franson had been his co-counsel in the initial 21(a)

examination proceedings, and at no time did appel-

lant ever object to any prior rulings by Referee Fran-

son or attempt to disqualify him for any purpose.
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In fact, the Trustee has never moved to disqualify

Referee Franson for any reason in the withm matter,

and as late as June 22, 1966, United Carpet objected

to the Referee's act of disqualification (R. 155).

The Referee's disqualification of himself occurred

solely by reason of the inherent sense of fairness and

impartiality of Referee Franson, which decision was

made by the Referee at least a month or more sub-

sequent to his order of March 15.

Therefore, the Trustee submits that ignoring the

District Court's findings and judgment completely,

nevertheless appellant's attack on the Referee's order

of March 15th should fail.

Ill

IN THE ABSENCE OF SPECIFIC CONSTITUTIONAL OR STATU-

TORY PROVISION FORBIDDING A DISQUALIFIED JUDGE
FROM ACTING, A JUDGMENT RENDERED BY A DISQUALI-

FIED JUDGE IS VOIDABLE BUT NOT VOID.

49 C.J.S. Sec. 17, p. 42;

30A Am. Jur. Sec. 216, p. 113.

Assuming for the moment that Referee Franson

were disqualified to make his order of March 15, 1966,

nevertheless unless the disqualification is a matter of

statutoiy or legal prohibition, any orders made prior

to such disqualification should only render the order

voidable, not void.
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In the instant case, appellant for the first time ad-

vanced his theory that the Referee's order of March

15th was invalid by reason of the act of disqualifica-

tion by Referee Franson on October 18, 1966 (See

Objections to Findings, R. 177-180). This argument

first advanced on October 18, 1966, was some seven

months subsequent to the order, and even now appel-

lant has made no motion to void the order of March

15th.

In the interim period, however, appellant has had

a review and hearing on the merits before the Dis-

trict Court, which resulted in the reaffirmance of

the March 15th order and a denial of any other relief.

Worthy of comment also is the fact that the Ref-

eree's order of March 15, 1966, was little more than a

ministerial act, for he had previously found that

United Carpet was an imsecured creditor, which find-

ing is not contested even at this time by the appellant,

and the order of March 15 disallowing the claim of

United Carpet as a secured creditor was made with

the consent and even pursuant to the request of ap-

pellant's counsel.

Even in the situation where the judge is disquali-

fied by law from presiding over a lawsuit, his orders

of a ministerial nature not requiring any discretion-

ary action are valid.

30A Am. Jur., Sec. 215, pp. 112, 113.

Thus again, the Referee's order of March 15th

should not properly be subject to attack because of

the perfmictory nature of such order in the instant

case.
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IV

APPELLANT FAILED TO SEEK REVIEW OF THE REFEREE'S
ORDER OF MARCH 15 AS REQUIRED BY SECTION" 39(c) OF
THE BANKRUPTCY ACT.

As stated in 2 Collier on Bankruptcy, paragraph

39.16, page 477,

" Siibdi^T-sion c was added to Section 39 of the

1938 Act for the purpose of clearly outlining the

procedure to be followed in obtaining a review

of a Referee's order and in the interest of cer-

tainty and uniforaiity."

Section 39(c) expressly limits the time in which a

petition for extension of time to file a petition for

review and a petition for re\T.ew can be made. The

time limitation is ten days following the entry of the

order or to such time to which the Referee extends

the time, provided a request for extension is made

within said ten-day period.

In the instant case, United Carpet's petitions for

such were not filed imtil ninety days after the making

and entry of the Referee's order. It was not then

within the discretion of either the Referee or the

District Court to grant such right of extension.

Further, the prevailing view seems to be that w^hile

a Referee may reconsider allowed claims at any time

before the estate is closed, a creditor is not entitled

to such reconsideration if his claim is disallowed in

whole or in part. In such a case an aggrieved cred-

itor must petition for re\dew within the time as

stipulated iai Section 39(c) and according to the

procedure outlined therein.

2 Collier, Par. 39.17, pp. 1481, 1482.



23

The District. Court, altliougli properly holding that

appellant's motions to set aside, reconsider, and ex-

tend tune for review, were untimely filed and

therefore denied, nevertheless did g:ive appellant a

full-scale hearing and consideration of all issues in-

volved in the March 15 order.

Appellant's petition for reclamation is in fact an

attempt to collaterally circmnvent the order of March

15th which disallowed him his requested secured

creditor status.

IT IS A WELL SETTLED PRINCIPLE THAT RES JUDICATA
MAY BE PLEADED AS A BAR, NOT ONLY AS RESPECTS
MATTERS ACTUALLY PRESENTED TO SUSTAIN OR DE-

FEAT THE RIGHT ASSERTED IN THE EARLIER PROCEED-
INGS, BUT ALSO AS RESPECTS ANY OTHER AVAILABLE
MATTER WHICH MIGHT HAVE BEEN PRESENTED TO
THAT END.

Chicot Count ij Drainage District r. Baxter

State Bank, 308 U. S. 371, 378.

The Supreme Court in the Chicot County case,

supra, 308 U. S. 371, 378, stated:

"The remaining question is simply whether

respondents, having failed to raise the question

in the proceeding to which they were parties and

in which they could have raised it and had it

finally determined, were pi-ivileged to remain

quiet and raise it in a subsequent suit. Such a

view is contrary to the well-settled principle that

res judicata may be pleaded as a bar, not only

as respects matters actually presented to sustain



24

or defeat the right asserted in the earlier proceed-

ing, 'but also as respects any other available

matter which might have been presented to that

end.'

"

In the most recent edition of Collier on Bankruptcy,

it is stated:

". . . it is safe to deduce from the Act that it

contemplates a choice to be made by a secui*ed

creditor between the following three possibili-

ties: (1) to prove his claim as an unsecured claim

and surrender his security; or (2) to prove his

claim as a secured claim and give the bankrupt

credit for the value of the security; or (3) not

to prove at all and rely solely on the security."

3 CoUier, 14th Ed., par. 57.07, n. 19, p. 158.

United Carpet, by the filing of its creditor's claim

on February 19, 1965, chose to seek the status of both

a secured and an unsecured creditor (R. 39). There-

fore, United Carpet Avas required by Section 57(a)

of the Bankruptcy Act to specifically identify and

disclose in his proof of claim any security which he

held.

The claim itself mentioned United Carpet's me-

chanic's lien claim, but at that time United Carpet

was well aware of the abandonment by the Trustee

of the real property in question as the result of the

Referee's order of October 13, 1964 (R. 173).

Furthermore, at the time of the filing of its credi-

tor's claim, United Carpet had been aware of the

assignment of the Dinkier note to American National

since the 21(a) examination in July of 1964.
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Still further, United Carpet had set forth its claim

to an equitable lien by way of a constructive trust

on the moneys derived by the Trustee from the com-

promise and sale of the bankrupt's interest in the

Dinkier note in its first amended complaint filed in

the Kem Comity Sujierior Court, action, which com-

plaint was dated December 27, 1965 (R. 64-72).

Additionally, United Carpet's counsel discussed

the equitable lien theory as a l^asis for United Car-

pet's secured creditor status prior to the making of

the March 15th order (R. 118). And yet, not imtil

June 14, 1966, some ninety days after the March 15th

order, did United Carpet ever advance its claim to

the equitable lien.

Thus, pursuant to the principles set forth in the

Chicot County case by the Supreme Court, supra, 308

U.S. 371, and pursuant to the provisions of Section

57(a) of the Bankruptcy Act, the March 15th order

is res judicata as to the issues formed in the petition

for reclamation and should preclude and estop appel-

lant from further hindering or delaying the closing

of the bankrupt estate and distribution to the general

creditors, of which appellant is one.

CONCLUSION

The appellee admires the tenacity of the appellant,

but abhors the unconscionable delays occasioned by

the same, which without merit have caused undue

prejudice and extreme hardship to all other general

creditors of the bankrupt.
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Appellant has had the advantage of a full-scale

hearing on the merits, liberal review and reconsidera-

tion of the Referee's orders, and should not now be

permitted to seek the secured status denied him sev-

enteen months ago.

The Trustee opines that the District Court's find-

ings, conclusions, and judgment of October 27, 1966,

should be affirmed by this Court and appellant's ap-

peal dismissed.

Dated, Bakersfield, California,

August 14, 1967.
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Attorney for Appellee.
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