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No. 21601

UNITED STATES

COURT OF APPEALS
for the Ninth Circuit

LEONARD MARVIN LUGO,
Petitioner-Appellant

vs.

CLARENCE T. GLADDEN, Warden,

Oregon State Penitentiary,

Respondent-Appellee.

APPELLANT'S BRIEF

ON APPEAL FROM THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

STATEMENT OF JURISDICTION OF

UNITED STATES DISTRICT COURT

This is an appeal by Leonard Marvin Lugo, an

inmate of the Oregon State Penitentiary, from an

Order of the United States District Court of Oregon

denying him a writ of habeas corpus for alleged viola-

tion of his constitutional rights resulting in his im-

prisonment.

j

Lugo had exhausted his State remedies for post

conviction rehef under the Oregon Revised Statutes



138.530 (la). Lugo v. Gladden, 82 Or Adv Sh 737

414 P2d 324 (1966).

Jurisdiction to hear and determine this case i

conferred on the United States District Court under th(

provisions of 28 USCA, Section 1343(3) which proi

vides: "the District Courts shall have original jurist

diction of any civil action authorized by law to bel;

commenced by any person: (3) to redress the depri-4

vation under color of any State law, statute, ordinancefi

regulation, custom or usage, of any right, privilege.'

or immunity secured by the Constitution of the United;!

States * *"

The jurisdiction is further conferred in the Unitedn,

States Constitution under Article III Section 2 con-J

cerning jurisdiction to the Federal Courts and all cases;!

arising under the United States Constitution.
i

JURISDICTION OF COURT OF APPEALS FOR
NINTH CIRCUIT TO HEAR THE APPEAL

ilOn November 25, 1966 the District Court entered:?
I,

its opinion and an Order dismissing Appellant's Peti-

^

tion.

Jurisdiction is conferred on this Court to review

said Order under the provisions of 28 USCA, Section il

1291.

APPELLANT'S STATEMENT OF THE CASE
This is a habeas corpus proceeding. The Appellant
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jis presently incarcerated in the Oregon State Peniten-

tiary in Salem, Oregon. The Appellee is the warden

of the Oregon State Penitentiary.

The basic factual issue is whether or not a confes-

ision was taken and used against Appellant without

[the safeguards protecting his right against self incrim-

ination. The basic error of the District Court was in

deciding the Federal decision of Escobedo v. Illinois

took away the rights that Appellant had prior to June

22, 1964 with respects to the vahdity and handling

of confessions prior to that date. The second claim of

error is that Appellant was denied due process of law

(1) by Trial Court in original conviction, (2) by State

Court in post conviction proceedings under ORS 138.-

630 (la), and (3) in District Court in review of these

proceedings.

This case was submitted to the United States Dist-

rict Court for decision upon motion to dismiss the

petition filed by the Respondent and in connection

with said motion District Court used the transcript of

the proceedings of January 4, 1960, the transcript of

the proceedings of June 28, 1965 and Appellant's Ab-

stract of Record and Brief before the Supreme Coml

of the State of Oregon and Appellant's Reply Brief

before the Supreme Court of the State of Oi'egon.

The District Court found that the case of Escobedo

V. Illinois, 378 US 478 (1964) could not be applied

to a trial completed in January of 1960 under the
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authority of Johnson v. New Jersey, 384 US 719 (1966

Appellant is not quarreling with this finding. Howevei

ihe rules relating to confessions as they existed pric

to June 22, 1964 were not taken away by this decisior

The Court then found that the Appellant was noi

intoxicated to the extent that his statement was inadj

missable and that the trial court had given him thUj

opportunity to challenge the voluntariness of the statet

ment outside of the presence of the jury.

QUESTBONS BEFORE THE COURT ON APPEAL

As the Appellant was denied a trial or hearing im

the District Court on the merits of his petition, it is|

necessary to comb the previous proceedings in ordec;

to consider the propriety of the Court's ruhngs. The

first question that would be presented would havet

arisen at the trial of the original case of January 4,f

1960. Were the safeguards against involuntary in-

crimination followed? Petitioner submits they were not.ti

A subsidiary question would be raised, if there isii

an issue of fact, was the Appellant denied a properi

hearing in the District Court?

The next question would be whether or not by

misapplication of the case of Escobedo v. Illinois, was

the Appellant denied relief to which he was otherwise

entitled?

The Appellant is here contending that a confession

was taken from him while he was suffering from in-



loxication and the after affects thereof after he had

requested and had been denied rest, and, when he

made said statement in order to obtain rest, in addi-

tion to the denial of his right to counsel and his right

to remain silent. In this regard he is conceding that

the rights set forth in the Escobedo case, this is, that

he be advised of his rights to counsel and his rights

to remain silent would not be sufficient by themselves

to afford him relief, but that the physical condition

and coercion of the Appellant in addition to these facts

rendered his confession involuntary under the pre-

existing Oregon law, and such facts should have been

determined by hearing out of the presence of the jury

in accordance with Oregon law.

ASSIGNMENT OF ERROR

The District Court erred in dismissing Appellant's

petition for writ of habeas corpus.

POINTS AND AUTHORITIES

Point 1

The Court erred in finding there was no intoxica-

tion or coercion making Appellant's confession involim-

tary.

Authorities

Unsworth v. Gladden, U.S.D.C. (Ore) decided

12/27/66
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United States Constitution, Amendment V
Holland v. Gladden, 226 Fed Supp 654, 655-656

Davis V. United States, 32 F2d 860, 863

Point 2

The Court erred in the finding that because Esco-

bedo V. Illinois did not apply at the time of the trial

of this case that Appellant was not entitled to a hear-

ing out of the presence of the jury on the question

of voluntariness of confession and to have an invol-

untary confession excluded.

Authorities

State V. Bouse, 264 P2d 800, 811, 199 Or 696

State V. Brewton, 344 P2d 744, 749, 220 Or 266

State V. Brewton, 395 P2d 874, 880, 238 Or 590

State V. Ely, 390 P2d 348, 349, 237 Or 329

State V. Linn, 173 P2d 305, 309, 179 Or 499

State V. Nagel, 202 P2d 640, 653, 185 Or 486

State V. Nunn, 321 P2d 356, 361, 212 Or 546

SUMMARY OF ARGUMENT

The Trial Court found a dispute upon the evidence

of intoxication of the AppeUant at the time of the

alleged confession thereupon ruled that the Appellant

was not sufficiently intoxicated to render his statements

inadmissable. (R 12-14) In doing this the Court failed

to consider the Appellant's contention that by virtue

— 6—
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of his condition his confession was coerced thereby-

rendering it involuntary and inadmissable.

The Court further found that the Appellant was

offered an opportunity of hearing outside of the pres-

ence of the jury on the question of voluntariness (R

15) whereas in fact the trial transcript reveals that

the testimony relating to the confession was heard in

the presence of the jury, over the objection of the

Appellant, and the confession was admitted in evidence

before Appellant was given the opportunity to rebutt

the admissability of such confession—of what effect

would be the Appellant's denial out of the presence

of the jury?

Appellant is now contending that the District Court

finding that Escobedo v. Illinois did not apply retro-

actively, dismissed Appellant's petition, overlooking the

evidence and merits of Appellant's contention as it

would have applied prior to Escobedo v. Illinois.

The difficulty of this appeal is that the contentions

of the parties are found in a jumbled mass of testimony

and exhibits as Appellant was not given a trial on the

issues presented to the District Court and to this Court.

The most orderly proceeding would be a reversal, grant

the Appellant a hearing in the trial court, or if this

Court is able to consider the testimony and exhibits,

a reversal on the merits.

— 7



ARGUMENT
Point 1

The Appellant was intoxicated and while in sue

condition was coerced into gi^ing an involuntary cor

fession. Transcript of Proceedings, January 4, 196C'

Tr. 1-4-60 P. 235.

Q. Now, let's come dovsm to the day m question, tha

was the 31st daj'' of last August, August of 1959"

Can you tell us whether you were here in Klamatl
Falls on the morning of that day?

A. Yes.

Q. Whereabouts in to^^^l were 5''0u?

A. At what time? Just in the moiTdng?

Q. "Well, when j^ou fh'st came do\NTito%Mi that morn-
mg?

A. Well, I went to Vern's Tavern.

Q. And by the wa}^, where is Vern's Tavern?

A. It is on Seventh and Main, I beheve.

Q. And how long were you there?

A. Oh, about ten minutes.

Q. Did you have an}i:hing to di'ink wliile you were
at Vern's Tavern?

A. One bottle of beer.

4e * *

(Tr. 236)

Q. The two of you went together to the Office?

A. Yes, we did.

Q. And about what time of day was it then?

A. It was about 9:00 o'clock.

— 8—



Q. What did you do after you got to the Office?

A. Well, we proceeded to drink.

5. You say you proceeded to drink?

A.. Yes.

Q. Now, we are not interested in how much this

friend of yours di'ank, but how long did you con-

tinue to drink there?

|A. Well, until I found my brother, I mean my brother

[

found me.

,Q. Well, can't you give us about the time in hours?

A. Well, the first time I had seen him w^as about

1:00 o'clock I believe in the afternoon.

Q. In other words, Mr. Lugo, from the time that you

went in there, and I think you said that was

I

around 9:00 o'clock or thereabouts?

A. That is right.

* *

(Tr. 238)

Q. Now, up to that time can you give the jury a fair

estimate of how many drinks you had had?

A. Well, I can't give a correct estimate. Oh, it was

an awful lot.

Q. And what had you been drinking?

A. Well, I was drinking whiskey.

* *

(Tr. 240)

Q. Now, where did you go after you left your brother?

A. I went directly to the Office.

Q. Back to the bar?

A. Yes.

— 9—



Q. What did you do after you got there?

* *

A. I ordered something to drink.

Q. What did you order in the way of drinks?

A. It was a shot of whiskey.

*

(Tr. 257)

Q. Mr. Lugo, after the incident that you just related

what did you do?

A. Well, I continued to stay in the Office and drink.

And I was—well, a certain instinct I guess of

some kind, a person can tell when a man is serious

about doing great bodily harm or kilhng him, I

just sensed that.

* *

(Tr. 265)

Q. And where did you go?

A. I went back to the Office.

Q. What did you do when you got back to the Office?

A. Well, I ordered some more drinks, some more
whiskey to drink.

Q. Can you tell us about how many di'inks you had
on the occasion of that visit?

A. Well, no I couldn't say for sure.

Q. Well, could you give us an idea, Mr. Lugo?

A. No, I couldn't even say that.

Q. How long did you remain at the Office on that

occasion?

A. Oh, I would say approximately fifteen minutes
or half an hour, something like that.

*

10
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(Tr. 268)

Q. What did you do after you got in there?

A. Well, we went and sat down at the bar and had
a drink.

Q. What did you drink there?

A. Well, I was drinking whiskey. I don't recall what
he had to drink.

Q. Did you have just one drink or more?

A. I believe it was only one, I am not sure.

Q. Now, how long were you in the Office on that

occasion, if you know?

A. I don't really know.

Q. About what time of day was it then?

A. Well, at that time I thought it was about 10:30

or 11:00 o'clock at night.

*

(Tr. 269-270)

Q. What did you do when you got to Skeet's Tavern?

A. Well, we sat down.

Q. Pardon?

A. We went in and sat in a booth.

Q. Did you have something to drink in there, Leonard?

A. I ordered some beer, yes.

Q. When you say you ordered beer, you mean you
were the only one that drank there?

A. No, I ordered beer for everyone.

Q. And do you know how long you were in Skeet's?

A. Well, it wasn't very long.

Q. Do you remember how many beers you had?

— 11 —



A. I believe I drank about half a bottle and that wa
all. I don't know for sure.

*

(Tr. 275-276)

Q. Now, you say that prior to one o'clock, Mr. Lugo,
on the 31st of August, '59, that you had drank
an awful lot; I believe that is the way you put it.

A. Yes, sir, that is right.

Q. And I assume that you were quite intoxicated by:
one o'clock were you not?

A. Well, I wasn't drunk at that time, but I couldl
feel the alcohol, yes.

Q. Did you know what you were doing at all times:
at that time?

A. What do you mean?

Q. Well, did you know what you were doing? Did(
you know everything that was going on about i

you?

A. Yes, quite well.

Q. And by the time that Martinez beckoned you over
after you had gone into Skeet's Tavern, I assume
by that time you were quite drunk, were you not?

A. I was.

Q. And as a matter of fact you were so drunk that
you did not know what you were doing? Is that

what we are to understand?

* *

(Tr. 277)

A. I was drunk, yes.

* * *

(Tr. 287)

"Did you make that statement to Mr. Goakey?

— 12—



Well, I wouldn't deny it. I don't remember it.

Q. Because you were diTink and in a state of shock?

A.. Yes, sir.

*

(Tr. 306)

A. I was drunk, yes.

Q. So drunk you don't know what you're doing?

A. I was drunk.

*

(Tr. 358-360, from the testimony of Mr. Loyal John-

son)

Q. What time of day, or approximately what time

of day did you first see him on August 31st?

A. It was approximately ten o'clock in the morning.

Q. And where did you see him, Mr. Johnson?

A. In the bar.

Q. Will you tell us what he was doing in there?

What was his apparent purpose in being there?

A. He was just having a drink or so.

Q. Now then, Mr. Johnson, could you give us an

idea of how long Mr. Lugo remained in your

place after he first came in that morning?

A. He was in there off and on all day until a quarter

after five when I went off shift.

. Q, I'm speaking now about the morning. He was in

and out, wasn't he?

A. Yes.

Q. A number of times. Perhaps you don't know, pos-

sibly you do, but if you do know about how long

( he remained in there

—

A. If I remember correctly the first time he w^as in

— 13—



there he was in there from ten in the morning
until probably two in the afternoon.

i

Q. And can you tell us what he was doing during

that time? I

A. He was drinking.

Q. Do you remember what kind of drinks he was
drinking?

A. I believe that he was drinking vodka coUins.

Q. Anything else to your recollection?

A. Later in the afternoon he drank some whiskey.^i

Q. Now, how many times, or approximately how*
many times would you say he left your place

«

between the time that he first came in this morn- ij

ing and two o'clock in the afternoon?

A. I don't think he left over once from the time he (

came in until 2:00 o'clock in the afternoon.

Q. Do you know the occasion of his leaving that one

time? Do you know why he did?

A. No.

Q. I think you say he next came in about 2:00 o'clock

in the afternoon?

A. No. The second time that he left was about 2:00

o'clock.

Q. Oh, the second time that he left. Well now, how
long, or approximately how long had he been in

your place before he left the second time?

A. He left for a few minutes around twelve o'clock,

and came back in a little after twelve. And then

he was there till approximately two o'clock.

Q. Uh-huh. And what was he doing during this period
of time between twelve and two when he was
in the bar?

A. He was just sitting at the bar drinking.

— 14—



(Tr. 364)

Q. I see. And he was gone for about how long?

A. I would judge about an hour.

Q. Then did he come back?

A. Yes.

Q. And about how long did he remain in your estab-

lishment that time?

A. He stayed there about another hour.

THE COURT: Who stayed there?

THE WITNESS: Lugo stayed there.

Q. And what was he doing during that period?

A. He was drinking.

Q. Do you know what he was drinking?

A. He was drinking whiskey then.

Q. Now, that would bring us down to about what
time of day?

A. About four o'clock then. He stayed until about
four o'clock.

Q. What hours do you work there?

A. I was working 8:30 to 5:00. About twenty minutes
after five I got off.

*

(Tr. 366)

Q. I see. Let me ask you this, was the defendant drunk
the last time you saw him?

I A. Not visibly, no.

'Q. Was he sober?

A. Well, as far as a yes or no question to that, why,
it would be pretty hard to answer in that case.

— 15 —



Q, Well, give me a yes or no answer, will you?

A. Well, no, he wasn't staggering drunk, no.

Q. Was he sober?

A, After having drank as many drinks as he drank—

Q. Just answer the question yes or no, will you?

* *

A. No, he wasn't drunk.

Q. Now, was he sober?

A. I already said he wasn't drunk.

* *

(Tr. 368)

Q. Now, Counsel asked you if Mr. Lugo, the last

time you saw him, was drunk or sober. First he (

asked if he was drunk, and you said not visibly.

'

Now, what did you mean by that, Mr. Johnson?

A. Well, Lugo drank in there considerably, and could
drink an awful lot and never show he had been
drinking is why I put it that way. And he never
got out of line in all the times he was there, or

I never heard of him getting out of hne diinking.

Consequently, it was a hard question to answer
yes or no.

Q. In other words, Mr. Johnson, I understand from
your testimony that it might have been difficult

to know

—

A. That is correct.

Q. Whether or not Mr. Lugo was drunk or sober?

A. That is right.

* * *

(Tr. 370)

MR. STEARNS: Oh, just one question, please,

Mr. Johnson. I wonder, I am just wondering if you

— 16—



could tell us approximately how many di'inks of in-

toxicating liquor Mr. Lugo consmned in youi" place

that day?

THE WITNESS: Well, that would be pretty

hard to say.

MR. STEARNS: Well, just the best you can.

THE WITNESS: I imagine dm^ing the course

of the day he probably had ten drinks.

MR. STEARNS: That would be whiskey and

other intoxicating liquors?

THE WITNESS: Yes.

* * *

' (From the Transcript of Proceedings June 28, 1966,

'Page 10.)

. Q. Now, when Mr. Goakey came in, can you just tell

the Judge, to the best of your recollection, what,

if any, conversation took place between yom'self

and Mr. Goakey at that time.

A. When he first came in the room, he asked the

officer to remove the handcuffs that I still had

on and he introduced himself, where he worked,

and then he—I told him right then that—I asked

him right then if I could get some rest, I told him

that I was tired and I was kind of sick, and he

offered me a cup of coffee after I told him that,

and I accepted it and I told him that I was feelmg

pretty bad, that Ed hke to get rest, I don't know

how many times, and he said, "Well, don't you

think you'd feel better if you tallied about this,"

and I told him, "No," I said, "I'm tired, I'd Hke

to go to bed, that is all I want, that is the only

important thing to me now." So, I was answered

with just what started to be an interrogation by

him and

—

'

Q Prior to the time that any interrogation took place,

other than what you have testified to here, Mr.
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Lugo, did Mr. Goakey advise you that you he
a right to remain absolutely silent?

A. No, he didn't.

Q. That was a constitutional right that only you coul
waive

—

MR. LEWIS: Oh, I thought this was a state^
ment, I withdraw my objection.

Q. (BY MR. VANDENBERG) Did he advise you o
this?

A. No, he didn't.

Q. Did Mr. Goakey advise you that you had a righ
to have counsel's aid and assist you in the interi
rogation that was to take place?

A. No.

In this case had the District Court have considered(

the above testimony it would have found the testimony^

of intoxication far in excess of that in the case of I:

Unsworth v. Gladden rendering the confession inad-

missable by reason of intoxication and coercion. The !

Appellant contends that the above testimony shows
coercion contrary to the Fifth Amendment of the

United States Constitution "no person * shall be

compelled in any criminal case to be a witness agauist

himself * *"

That an involuntary confession is inadmissable

whether rendered involuntarily by reason of intoxi-

cation or coercion or both is without question. Cir-

cumstances which may render a confession involun-

tary are as diverse as the cases coming before the

Courts.
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In the case of Davis v. United States, 32 F2d 860,

863, the taking of an accused to a morgue, without

[promises or threats, was held such as to render a con-

fession inadmissable being improperly coerced.

In this case we have a Defendant, a semi-illiterate

i
Indian, under the influence of intoxicating hquor after

I

having consumed intoxicating liquor for an entire day

suffering from the affects thereof and after affects and

from the shock of a traimia, forced to remain upright

j
subjecting himself under these circumstances to the

: questioning of a skilled and trained adversary without

i any safeguards provided by law.

!

j
That such a confession would have been inadmis-

I

sable prior to June 22, 1964 Appellant cites Holland

V. Gladden, 226 F Supp 654, 655 (1963). In this case

a Defendant was arrested on suspicion of many crimes

whereas he admitted to the crime of bm'glary he was

held and questioned with respects to the crime of rape

and after repeated questioning gave a confession which

was used against him in his conviction of the latter

crime. "The actions of the police show a flagrant dis-

regard of those procedural safeguards guaranteed all

suspected criminals by the due process laws of the

Fourteenth Amendment. The law enforcement officer

did not warn petitioner of his Constitutional right to

remain silent. In fact, they strongly implied—by words

and actions—that petitioner was required to answer

— 19—



questions put to him by the Sheriff and other poHc
officers. * * "

ARGUMENT
Point 2

Not only was the confession taken under highly

questionable circumstances as set forth in Point 1, bm
the safeguards bearing on the issue of voluntariness]

were not followed at the trial thereby denying Appel-

lant the protection of this constitutional amendment.
The District Court, in its opinion, stated "Lugo in hisi

memorandum of authorities filed with this Court onl

July 25, 1966, asserts that his constitutional rights werei.

deprived him because the trial court failed to hold af

hearing outside the presence of the jury on the issue

of voluntariness of his confession. There is no merit
|

in this contention. The trial judge gave Lugo's lawyers

an opportunity to present testimony about the state-

ment's voluntariness in a hearing outside the presence

of the jury. When the defense attorneys declined that

opportimity, the judge admitted the statement."

This is not borne out in the Transcript of Testimony

of the trial of January 4, 1960.

(Tr. 102)

Q. Now did anybody while you were present, did
anybody threaten the defendant with physical
violence to get him to sign that exhibit?

MR. STEARNS: Just a moment, I am going
to object to that, your Honor, at this time. I would hke
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to call youi- honor's attention to a rule that is laid

jclown in State v. Bouse, 199 Or.; and would at this

time, youi' Honor request a brief recess in order that

we might discuss tliis matter before proceeding.

THE COURT: The jmy ^^ill retire to the jury

room.

(Thereupon the jury retired to the jury room.)

MR. STEARNS: 199 Ore. at page 676, 700 and

;701 yom' Honor. That was an opinion by the late Jus-

tice Tooze.

\

THE COURT: I remember it. Some years ago,

.wasn't it?

I

MR. BEDDOE: I believe it was. I think it was.

\

THE COURT: What is your point? I have this

marked.

j

MR. STEARNS: If yom- Honor please, the point

lis simply the question of the admissability of the alleged

j
confession in the first instance is the matter for the

determination of the Comt, and that the better prac-

itice, as indicated in that decision, is to hold that in-

quiry out of the presence of the jmy.

:
MR. BEDDOE: Of com'se, it hasn't been of-

fered yet, yom- Honor. This is all a prehminary matter,

and this just merely goes to the signing of the state-

ment. It hasn't been offered.

THE COURT: I know it hasn't. I didn't say

, it had.
I

MR. BEDDOE: I think Counsel is gettmg a

j

little hasty.

I
MR. STEARNS: I don't think so, your Honor,

I

because it would be too late if we wait until the \A'itness

says yes, he signed it volmitarily and without com-

pulsion.

MR. BEDDOE: That matter is also for the jur\\

THE COURT: This Bouse case was determined
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by the Supreme Court in 1953, December of 1953.

MR. STEARNS: That is right, your Honor.

THE COURT: And the new rule on admissions

and confessions wasn't passed by the legislatLire mitil

after that. That ^YOuId make little difference here, as

far as the qualifications, the prehminary work. But

is it your point that no questions shall be asked about

a confession or an admission in the presence of the ]ury7

MR. STEARNS: No, not necessarily, your

Honor. But I miderstand that from the Bouse case, and

from others as well, the case of State v. Linn which is

cited in the Bouse case, that the better practice is recog-

nized by the Supreme Court, is in the first instance

that the Court hear and determine the admissibility,

the question of the admissibihty of the alleged con-

fession out of the presence of the jury.

MR. BEDDOE: The fact is we aren't at the

present time offering it.

MR. STEARNS: But you are.

MR. BEDDOE: I am just ha^dng it identified.

MR. STEARNS: No, you went beyond that,

if you "vsall go back

—

MR. BEDDOE: Oh, yes, that is right. But the

question of what was done at the time it was signed,

I mean it is an inquiry that must go before the jury.

MR. STEARNS: The question, the specific

question, your Honor, I objected to, was when Counsel
asked in effect whether the signing of the alleged

confession was voluntary.

MR. BEDDOE: All of it is what we are leading

up to, yes.

MR. STEARNS: Yes. I think the Comt prob-

ably—I am not saving the Court is bound to do it,

but I say I beheve that the better practice is for the

Court to hear the facts sm'rounding the takhig of the
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alleged confession out of the presence of the jury in
the first instance. That is my point.

MR. BEDDOE: It is going to have to go to
the jury sometime.

THE COURT: Just how could that be done?

MR. STEARNS: It could be done right now,
if your Honor please, out of tlie presence of the jury,
and let the Comt determine whether or not the Court
finds that the alleged confession is admissible.

THE COURT: Is that your point right now?

MR. BEDDOE: I am merely showing that the
signing of this particular exhibit was done without
threats, coercion and so forth. That is my only purpose
right at this time. Lt. Huff was not present when the
confession was made. He was merely present when
it was read by the defendant, signed by him, initialed

and some corrections made.

MR. STEARNS: I think I have made my posi-

tion clear.

THE COURT: Yes. The Comt isn't going to
bar you from the ordinary questions and answers. It

is after the offer is made, after that offer is made that
the question arises and probably should be taken care
of in the absence of the jury.

MR. BEDDOE: That is the way we have al-

ways done it in the past.

MR. STEARNS: It isn't necessary to note an
exception, but I have gotten in the habit of doing that.

THE COURT: You have your exception. Bring
in the jury.

(Thereupon the jiuy resumed the jury box.)

MR. STEARNS: If your Honor please, before
the question is answered may it be read back, because
I am not sure I got the question.
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THE COURT: AU right, yes. Repeat the last

question.

(Thereupon the question was read as follows:

"Now, did anybody while you were present, did any-

body threaten the defendant \^ith physical ^^.olence

to get him to sign that exhibit?") d

MR. STEARNS: Well, if your Honor please,

that raises the further objection that the witness was
not present when the statement was taken, so he would-
n't be qualified to answer that question. j

MR. BEDDOE: I asked him to get him to sign.

THE COURT: It is the signing. Read the ques-

tion again.

(Thereupon the question was re-read by the

reporter.

)

THE COURT: Objection is overruled.

MR. BEDDOE: Go ahead and answ^er, Lieuten-

ant.

After this initial reference to the Appellant's con-

fession in the presence of the jury over objection by

Appellant, further testimony was taken.

(Tr. 199-204)

BY MR. BEDDOE

Q. Will you state your full name, please?

A. Ortis W. Goakey.

Q. Where do you reside, Mr. Goakey?

A. I am now Hving on Chnton Avenue, No. 4607,
Klamath Falls, Oregon.

Q. What is your occupation?

A. I am deputy district attorney for Klamath County,
Oregon.
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Q. And were you so engaged on the 31st day of

August, 1959?

A. I was.

Q. Now, calling your attention to the evening hours
of that date, did you have occasion to receive a

call with reference to a killing behind the Broiler

restaurant in Klamath Falls?

A. I did.

Q. And what did you do with reference to that call?

A. I went to the scene of the crime.

Q. What time did you arrive at the scene of the crime?

A. Approximately 7:30 p.m.

Q. Who was present, Mr. Goakey, when you arrived

there?

A. Officer Dennis Lilly of the City police, I saw Of-

ficer Mattmiller of the city police, Bill Kendall of

Ward's Funeral Home. I saw Detective Archie
Huff of the city police. Subsequently I saw Officer

Gerleve of the city police; I saw the defendant in

this case, Mr. Lugo. *

Q. Do you see him present in court?

A. Yes, I do.

Q. Would *you point him out, please?

A. Yes. He is sitting next to Mr. Ramirez in the dark
smt at the counsel table. And I saw his brother,

Al Lugo, and these may have been some others,

I can't recall at the moment.

Q. When you arrived at the scene of the crime was
there anyone present with the exception of the

defendant and his brother who was not an officer

and had some official capacity there?

A. Not that I can recall.

Q. Now, what, if anything, did you do after arriving
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THE COURT: All right, yes. Repeat the last

question.

(Thereupon the question was read as follows:

"Now, did anybody while you were present, did any-
body threaten the defendant with physical violence

to get him to sign that exhibit?")

MR. STEARNS: Well, if your Honor please,

that raises the further objection that the witness was
not present when the statement was taken, so he would-
n't be qualified to answer that question.

MR. BEDDOE: I asked him to get him to sign.

THE COURT: It is the signing. Read the ques-

tion again. _

(Thereupon the question was re-read by the

reporter.

)

THE COURT: Objection is overruled.

MR. BEDDOE: Go ahead and answer. Lieuten-

ant.
^

After this initial reference to the Appellant's con-

fession in the presence of the jury over objection by

Appellant, further testimony was taken.

(Tr. 199-204)

BY MR. BEDDOE 1

Q. Will you state your full name, please?

A. Ortis W. Goakey.

Q. Where do you reside, Mr. Goakey?
j

A. I am now Hving on Clinton Avenue, No. 4607,
Klamath Falls, Oregon.

Q. What is your occupation?

A. I am deputy district attorney for Klamath County,
Oregon.
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Q. And were you so engaged on the 31st day of

August, 1959?

A. I was.

Q. Now, calling your attention to the evening hours

of that date, did you have occasion to receive a

call with reference to a killing behind the Broiler

restaurant in Klamath Falls?

A. I did.

Q. And what did you do with reference to that call?

A. I went to the scene of the crime.

Q. What time did you arrive at the scene of the crime?

A. Approximately 7:30 p.m.

Q. Who was present, Mr. Goakey, when you arrived

there?

A. Officer Dennis Lilly of the City poHce, I saw Of-

ficer Mattmiller of the city police. Bill Kendall of

Ward's Funeral Home. I saw Detective Archie

Huff of the city pohce. Subsequently I saw Officer

Gerleve of the city poUce; I saw the defendant in

this case, Mr. Lugo.

Q. Do you see him present in court?

A. Yes, I do.

Q. Would Vou point him out, please?

A. Yes. He is sitting next to Mr. Ramirez in the dark

suit at the counsel table. And I saw his brother,

Al Lugo, and these may have been some others,

I can't recall at the moment.

Q. When you arrived at the scene of the crime was

there anyone present with the exception of the

defendant and his brother who was not an officer

and had some official capacity there?

A. Not that I can recall.

Q. Now, what, if anything, did you do after arriving
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at the scene of the killing?

A. Well, I asked one of the officers, and I don't recall
which one it was for sure, what had happened
briefly, and I examined the scene of the kiUing.

MR. RAMIREZ: Now, if the Court please, I

object to the conclusion of the witness.

MR. BEDDOE: Don't use the word "crime",
Mr. Goakey, use the word "killing".

THE WITNESS: Well, I examined the scene
there.

Q. What did you do after you had examined the
scene?

A. I went to the Klamath Falls City Pohce Depart-
ment.

Q. And what time did you arrive there, approxi-
mately?

A. Oh, approximately ten minutes to eight.

Q. Did you see the defendant there?

A. Yes, I did. .

Q. And where was that?

A. He was in one of the detective's rooms.

Q. Was he handcuffed at the time you first saw him?

A. I believe that he was when I first saw him.

Q. What, if anything, did you do with reference to
those handcuffs?

A. I asked the officer to remove the handcuffs.

Q. Did you have occasion to talk to the defendant
at this time?

A. Yes, I did.

Q. And who was present when you talked to him?

A. Just the defendant and myself.
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Q. Did you discuss this shooting with him?

A. Yes, I did. I asked him what happened.

Q. Did he tell you?

A. Yes, he did.

Q. Was this subsequently reduced to writing?

A. Yes, it was.

Q. And by whom?

A. By our stenographer Ruth Krider.

Q. When did she come in?

A. After the defendant had related to me what had
happened, I then called her in in order to have
him tell it to me again so it could be reduced to

writing.

Q. When he made this statement who was present

when Mrs. Krider reduced the thing to writing?
I

' A. Just the defendant, Mrs. Krider and myself.

Q. Was the defendant threatened with physical force

to make this statement?

I
A. No, he was not.

Q. Was the defendant offered any reward for making
this statement?

A. No, he was not.

Q. Was the defendant threatened orally to get him
to make this statement?

A. No, he was not threatened orally.

Q. Was the defendant offered any immunity from
prosecution in order to get him to make this state-

ment?

A. No, he was not.

Q. Mr. Goakey, I will hand you what has been marked
State's Exhibit T for identification and ask you
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to examine it carefully, please.

(Witness complies.)

Q. What is that?

A. This is a written statement that the defendant

gave us at that time and place.

Q. And was that statement transcribed from short-

hand notes?

A. Yes it was.

Q. And from whose shorthand notes?

A. Those of Ruth Krider.

Q. Do you see any signatures appearing thereon?

A. Yes, I do.

Q. And whose signatures appear?

A. The signature of the defendant, Leonard Marvin
Lugo, and those of Lt. A. W. Huff, and Ruth Krider.

Q. Were you present when those signatures were
placed there upon that exhibit?

A. Yes, I was.

Q. Was the defendant given a full opportunity, and
did he read that statement prior to signing it?

A. Yes, he did.

Q. Now, I notice there are also certain corrections

or deletions made in that exhibit. Who made those?

A. The defendant.

Q. Were they initialed by the defendant after making
them?

A. Yes, they were.

Q. Did you see the defendant do so?

A. Yes, I did.

Q. And I notice that at the end of each page there

are initials. Whose initials are those?
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A. Those are the initials of the defendant.

Q. Who put those there?

A. The defendant, Mr. Lugo.

Q. And did you see him do so?

A. Yes, I did.

MR. BEDDOE: At this time, your Honor, I

would offer State's Exhibit T for Identification into

evidence.

MR. STEARNS: If your Honor, please, I think

the offer is premature. I understand the rule to be

that an offer of that character will be withheld until

all of the testimony concerning the taking of the state-

ment is before the Court.

THE COURT: Let me see the statement.

MR. BEDDOE: Yes.

(Handing same to the Court.)

THE COURT: The Court will withhold

—

MR. BEDDOE: All right, fine,

and followed by testimony resulting in admission of

the exhibit.

(Tr. 214-223)

BY MR. BEDDOE:

Q. Will you state yoiu* full name, please?

A. Ruth Krider.

Q. And where do you reside, Mrs. Krider?

A. 1507 Carlson Drive, Klamath Falls, Oregon.

Q. You are employed, are you not?

A. Yes, I am.

Q. And where do you work?
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A. I work in the office of the Klamath County Distri(
Attorney.

Q. And how long have you worked in the Districi
Attorney's office? '

A. Since May, 1957.

Q. What is your job in the district attorney's officeli

A. I am the legal stenographer.

Q. Now, are you acquainted with the defendant iii
this case, Leonard Marvin Lugo? *

A. Yes, I am.

Q. If you see him in court would you point him outli
please? •

A. Yes, he is the gentleman in the dark suit to Mr.
Ramirez's right at the counsel table.

Q. Now, caUing your attention to the 31st day ofi
August, 1959, did you have occasion to see Mr. .

Lugo during the evening hours of that date?

A. I did.

Q. Where was that?

A. That was at the Klamath Falls City Pohce Station.

Q. Do you know what room?

A. It was a private room that the city detectives use.

Q. I see. And who was present at the time you saw
Mr. Lugo there?

A. Mr. Goakey, the deputy district attorney, and Lt.
Archie Huff of the city police and myself.

Q. How long did Mr. Huff remain there?

A. Mr. Huff was there during the entire,—while the
statement was being taken.

Q. Are you sure about that?

A. To the best of my knowledge. He may have left
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the room, but to the best of my knowledge he
was there. I had my back to him, and naturally

I can't be real certain.

. I see. Now, what did you do with reference to the

statement given by Mr. Lugo?

I took it down in shorthand and transcribed it

immediately on a typewriter over there.

Q. \^Tiat did 3^ou do with it after you transcribed it?

A. Then I took it back into the room where Mr. Lugo

was sitting, and Mr. Goakey and Lt. Huff, and

stayed there while the defendant read the state-

ment, initialed the pages, and signed it.

Q. I will hand you what has been marked State's

Exhibit T for Identification and ask you if you

recognize it?

A. Yes.

Q. What it that?

A. This is the transcript of the statement taken from

Mr. Lugo.

Q. And are there any signatures appearing thereon?

A. Yes, on the last page Mr. Lugo signed, and Lt.

Huff and I signed as witnesses.

Q. Were you present when the defendant signed that?

A. Yes.

Q. Were you present when he read it?

A. Oh, yes.

Q. I notice there are certain initials at the bottom

of each page. Were you present when those were

put there?

A. Yes, I was.

Q. Who put those there?

A. The defendant, Mr. Lugo.
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Q. I notice there are certain corrections running
through the statement. Were you present when
those were made?

A. Yes.

Q. And who made those?

A. Mr. Lugo when he read those.

Q. At the time this statement was taken in shorthand I

by yourself did anybody threaten the defendant
with physical force to get him to make this state-

ment?

A. No.

Q. Did anybody threaten the defendant orally to get

him to make this statement?

A. No.

Q. Did anybody offer the defendant any immunity
from prosecution to get him to make this state-

ment?

A. No. -ti
Q. Did anybody offer the defendant any reward to

get him to make this statement?

A. No.

Q. Was the defendant advised of his rights prior to

the making of this statement? «

A. Yes, he was. |

MR. STEARNS: If your Honor please, of

course I don't know what Counsel means by that. What
was said?

Q. Do you remember if Mr. Goakey said anything
to the defendant prior to the time you started

taking the statement down?

A. Yes.

Q- With reference to his rights?
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A. Yes.

Q. Would you relate to the jury what you remember
Mr. Goakey said to the defendant with reference

to his rights prior to taking the statement?

A. Mr. Goakey advised him he did not have to make
the statement if he did not want to; and he also

advised him that if a statement was taken it could

be used against him if there was any further

prosecution.

MR. BEDDOE: At this time, your Honor, I

would reoffer State's Exhibit T for Identification into

evidence.

THE COURT: Objection?

MR. STEARNS: We will object at this time,

your Honor. I think all of the evidence should be in.

I think that is the

—

MR. BEDDOE: Mr. Stearns has a rather short

memory. Archie Huff has already identified it.

MR. STEARNS: Oh, well, the defendant has

not been on the stand.

THE COURT: Well, now, there is only one

thing, and that is the notes from which that transcript

was made.

MR. BEDDOE: Of course by Oregon law the

defendant adopts whatever statement he reads and

signs as his, so the notes really would not be important

unless the Court would rather have both read into

record.

THE COURT: I thought there was another

objection to this.

MR. STEARNS: There was, your Honor, which

we have discussed privately in chambers.

THE COURT: Well, I know. But unless that

is brought out I have no record of it, you see.

MR. STEARNS: We certainly object, your
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I

Honor, to the introduction of this statement in its

present condition. There are certain corrections and
deletion.

THE COURT: All right, what are they?

MR. STEARNS: Well, I can tell your Honor
on what pages they appear.

THE COURT: Just have Counsel come up'
here. You can have the defendant come too, as far asi

that goes.

(Thereupon Counsel and the defendant approach ij

the Bench.)

THE COURT: State the deletions you are re-

ferring to.

MR. STEARNS: Yes. This doesn't matter (in-

dicating) .

THE COURT: All of the deletions made by
the defendant you want obliterated so they cannot be
read?

MR. BEDDOE: Yes, I would agree to that.

THE COURT: Well, I can take care of that,

someone can take care of that.

MR. BEDDOE: I would stipulate that the

the Court do it.

THE COURT: Is that stipulated?

MR. STEARNS: Yes, I would be glad to stipu-

late the Court do that or have it done.

THE COURT: Is that the objection?

MR. RAMIREZ: If the Court please, there

would be a further objection to that, in that the wit-

nesses who testified relative to this statement testified

they all saw the defendant between an hour or an
hour and a half. One witness, Mr. Huff, testified that
it was after 9:00 o'clock, he remembers definitely it

was after 9:00 o'clock, but he doesn't recall the time.
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The rest of the witnesses have testified it was an hour
after the alleged incident.

MR. BEDDOE: What Counsel is forgetting,
your Honor

—

MR. RAMIREZ: Let me finish. No one has
testified as to what happened to the defendant relative

to between the scene and the hour at which the state-

ment was taken, being from an hour to an hour and
a half later. Now of course the statute, of course, re-

quires that it was not made under the influence of

fear produced by threats. If the Court would look at

one portion of that statement there it shows at least

an implied threat. Does the Court have the statement
there? I think the statement itself shows an implied
threat. That would be on page six right there (indi-

cating) .

MR. BEDDOE: Yes, I would invite the Court

to read that too. Remember, Alfred Lugo was not the

defendant.

(Court reads statement.)

THE COURT: Is that the only point?

MR. RAMIREZ: Well, there is the one hour
or hour and a half that is missing that is not accounted
for

—

MR. BEDDOE: May I comment on that?

MR. RAMIREZ: —during which the State has

not accounted for. Yet they have it in their power to

account for it as to whether or not threats were made
to the defendant during that time.

MR. BEDDOE: May I comment on that?

THE COURT: Yes, go ahead.

MR. BEDDOE: The statement was made, your
Honor, I think at eight something, and it had to be
transcribed. And then it was signed apparently some-
time around nine after it had been transcribed. And
the Court can see it is a fairly lengthy statement.
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THE COURT: This was a statement made to

the brother. Any further objections?

MR. STEARNS: Well, if yom- Honor please,

1 think I have already made the objection that I think

the offer is premature. I think both sides should be

heard from before the Court rules on the offer.

THE COURT: Of the confession?

MR. STEARNS: On its admissibihty, yes.

THE COURT: Although that would be done

in the State's case in chief?

MR. STEARNS: Pardon?

THE COURT: A confession is admissible in the

State's case in chief.

MR. STEARNS: Well, if that is the mUng.

THE COURT: I have never ruled different

than that.

MR. STEARNS: If that is the ruling of the

Court we simply would have to rest upon our exception,

your Honor.

THE COURT: Yes, you may have an excep-

tion. The Court is going to obliterate the portions of

this statement in accordance wdth the understanding
we had in chambers, and it is only that portion that

was stricken by the defendant. Now, you all had better

be here. I think someone from each side should be
here while I do this.

MR. BEDDOE: I would certainly trust the

Court to do it.

THE COURT: I don't want to do anything
that shouldn't be done.

(Thereupon the Court marked on the exhibit.)

THE COURT: I will instruct the jury right
now to refrain from reading anj^hing under the mark-
ings I have made here, not to read anything or try
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to read an3rthing that is under there. I am striking

it out for that reason so you won't read it. You gentle-

men can look it over.

(Thereupon respective Counsel examined the
exhibit.

)

MR. STEARNS: I think your Honor has al-

ready instructed the jury that the deleted matter is

not at all a part of the statement.

THE COURT: Yes. I will show them if you
want me to.

MR. STEARNS: Yes.

THE COURT: Members of the jm:y, there are

spots through this statement—you see that black? See

it there, there, there, there, there, there and there,

(indicating). Don't try to read what is underneath

that, will you? That is why I scratched it out.

MR. BEDDOE: Is it admitted now?

THE COURT: Yes.

MR. STEARNS: And would your Honor speci-

fically instruct that the deleted matter is not at all

part of the statement?

THE COURT: Yes, it is no part of the state-

ment at all. That is why I have deleted it.

MR. BEDDOE: That is a matter that has been

corrected by the defendant himself.

THE COURT: That was corrected by the de-

fendant prior to his signing.

MR. BEDDOE: Yes.

MR. STEARNS: Yes.

(Thereupon State's Exhibit T for identification

was RECEIVED in evidence.)

MR. BEDDOE: I have no further questions of

this witness.
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THE COURT: Cross examination.

MR. STEARNS: No cross examination.

MR. BEDDOE: At this time I would ask the
Court's permission to read the statement of the defend-
ant to the jury,

THE COURT: Yes.

MR. BEDDOE: May Mrs. Krider be excused?

MR. STEARNS: I think maybe she should,
your Honor, although of course we have our running
objection, you know.

THE COURT: Yes.

MR. STEARNS: I do object.

THE COURT: Yes. You may have an excep-
tion to every ruling I have made.

After admission of the confession out of the presence

of the jury the Court withdrew the confession and

offered the Appellant the following hearing.

(Tr. 225)

THE COURT: The Court is going to set aside
its order admitting Exhibit T in evidence, and the
Couit is doing this so that there will be no question
as to the defense of offering testimony if they so desire
relative to the voluntariness of the statement.

MR. STEARNS: Thank you.

THE COURT: Do you have any testimony to
offer relative to the admission of Exhibit T?

MR. STEARNS: Well, if your Honor please,
now that puts us in something of an embarrassing
situation. We hadn't anticipated this at the moment,
and I don't beheve we are prepared, are we?

THE COURT: Well, in the statement itself it
states the defendant has not taken the stand. That is
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in your statement. And the defendant, or any other

witnesses you have now against the admission of this

Exhibit T, this is the time here.

MR. STEARNS: What I had requested the

Court to do w^as withhold admitting this until after

the defendant had taken the stand.

After the testimony regarding the alleged admis-

sions and confession by the Appellant which was held

in the presence of the jury, to offer him an opportunity

to rebut out of the presence of the jury is meaningless,

not in accordance with due process of law or Oregon

practice.

That the Oregon practice prior to Jime 22, 1964

required a court hearing out of the presence of the

jury on the voluntariness of a confession prior to per-

mitting testimony thereof in the presence of the jury

is supported by many cases.

In State v. Ely, 390 P2d 348, 349-350, 237 Or 329

(Apr. 22, 1964), states the rule as follows: "A correct

interpretation of our own cases, as well as those decided

in the federal courts, would requke the exclusion of

an involuntary confession, whether made to law en-

forcement officers or to other persons. State v. Green,

128 Or 49, 61-62, 273 P 381 (1929). The fundamental

question is whether the confession is the product of

the free exercise of the confessor's will. State v. Shipley,

232 Or 354, 362, 375 P2d 237 (1962), cert. den. 374

US 811, 83 S Ct 1701, 10 L Ed2d 1034 (1963). See,

for a more recent exposition of the rule on involun-
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tary confessions, Lynumn v. Illinois, 372 US 528, 83

S Ct 917, 9 L Ed2d 922 (1963).

"(3) In this state, confessions and admissions are
,

i

initially deemed to be involuntary. Before either can '

be received in evidence, the state has the bm'den of

showing that it was voluntarily made, without the i

inducement of either fear or hope. ORS 136.540; State '>

V. Rollo, 221 Or 428, 432, 351 P2d 422 (I960); State

V. Nunn, 212 Or 546, 552, 321 P2d 356 (1958).

"The trial court, out of the presence of the jury,

took the testimony bearing upon the Defendant's con-

fession. After it heard the relevant testimony and the

arguments of counsel, the trial court ruled that the

state had made a prima facie showing of voluntari-

ness. The confession accordingly was received in evi-

dence."

In State v. Linn, 173 P2d 305, 309, 179 Or 499

(1946), the court restated the rule "the offer in evi-

dence of a confession presents a preliminary question

for decision of the trial court." In State v. Nagel, 202

P2d 640, 653, 185 Or 486 the com! announced the

similar rule requiring a preliminary hearing upon ad-

missability of a confession outside of the presence of

the jury.

In State v. Nunn, 321 P2d 356, 361, 212 Or 546

(1958), the procedure for offer of proof of a confession

was again described as being out of the presence of

the jury and in the court's chambers.
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In State v. Bouse, 264 P2d 800, 811, 199 Or 676

(1953), the couit stated the rule 'The admissability

of a confession is in the first instance a mixed question

of law and fact for determination by the trial judge.

On the offer of accused confession, the court must

I

first determine as a preliminary matter whether it

was voluntary and not made under the influence of

hope or fear. Although we have held that it is not

necessarily reversible error for this preliminary inves-

tigation to be held in the presence of the jury {State

V. SpanoSy 66 Or 118, 134 P 6) yet, for obvious reasons,

the better practice is that it be conducted in the ab-

sence of the jury. The Defendant has the right to be

heard upon this preliminary investigation without

waiving any of his other rights on the trial. He may

offer evidence to rebut that of the state which tends

to show that the confession was voluntary. If the court

determines from its preliminary investigation as a

matter of fact and of law that the confession was

voluntarily made within the meaning of Section 26-

937, OCLA, (ORS 136.540), Supra, then it, together

with all testimony affecting its voluntary character,

is admissable in evidence. * * *"

In the case of State v. Brewton, 395 P2d 874, 880-

881, 238 Or 590 (1964) court held as follows: "If the

state elects a new trial and decides to offer a confession

in evidence, it should so advise the court in camera.

The court in the absence of the jmy should then hear
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all the evidence relevant to the voluntariness of the

confession. The burden will rest on the state to prove

to the satisfaction of the court that the confession was

voluntary. If the court finds that the confession was

voluntary, it shall note its finding in the record and

admit the confession in evidence. Thereafter, as under

our present practice, the state must again establish i

the voluntariness of the confession before the jury and 1

the jury will be instructed that it has the duty to

determine as a question of fact, first, whether the

confession was voluntary, and second, if it was volun-

tary whether it was true, and that the issue of volun-

tariness shall be determined without regard to the

truth or falsity of the confession. For an approved

instruction conforming to the Massachusetts rule see

State V. Hood, 69 Ariz 294, 213 P2d 368 at 371, 372

(1950).

"If the state elects to prove that the confessions

received in the trial of this case were voluntary, the

trial court shall hold a hearing and determine whether

Brewton's confessions were voluntary. If the court finds

that the confessions were voluntary, it shall make an

appropriate finding and enter a new judgment of con-

viction based on said finding and the verdict hereto-

fore returned by the jury. Since in this case a life

sentence is mandatory, there is no question concerning

credit for time served on the sentence hereby vacated.

3uch credit shall be appropriate if defendant was serv-
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ing a definite term of years. * * * ''Although in this

opinion we have referred only to the admissability of

confessions, our holding is applicable with equal force

to all alleged admissions of the defendant. See, ORS

136.540; McCormick, Evidence 236, Section 113."

CONCLUSION

Though in court many times. Appellant has con-

sistently met with evasion upon the questions herein

presented. To afford him proper relief it is necessary

that his conviction be set aside so that these questions

can be properly resolved in the trial court.

Respectfully submitted,

RAMIREZ & HOOTS

by Glenn D. Ramirez
of Attorneys for Appellant

I certify that in connection with the preparation

of this brief that I have examined Rules 18 and 19 of

the U. S. Court of Appeals for the Ninth Circuit, and

that, in my opinion, the foregoing brief is in full

compliance with those rules.

Attorney for Appellant
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APPENDIX A
Exhibits

(As there was no formal hearing on petition, ex-

hibits were not marked.)

Transcript of testimony January 4, 1960.

Transcript of testimony June 28, 1965.

Appellant's Abstract of Record and Brief, Supreme*

Court of the State of Oregon.

Appellant's Reply Brief, Supreme Court of the State 'i

of Oregon.
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APPENDIX B

138.530 When relief must be granted; executive

clemency or pardon powers and original jurisdiction

of Supreme Court in habeas corpus not affected. (1)

Post-conviction reUef pursuant to ORS 138.510 to 138.-

680 shall be granted by the court when one or more

of the following grounds is established by the petitioner:

(a) A substantial denial in the proceedings re-

sulting in petitioner's conviction, or in the appellate

review thereof, of petitioner's rights under the Con-

stitution of the United States, or under the Constitution

of the State of Oregon, or both, and which denial ren-

dered the conviction void.

O.R.S. 138.530(la)—A substantial denial in the pro-

ceedings resulting in petitioner's convection, or in the

appellate review thereof, of petitioner's rights under

the Constitution of the United States, or under the

Constitution of the State of Oregon, or both, and which

denial rendered the conviction void.

ORS 136.540(1)—A confession or admission of a

defendant, whether in the course of judicial proceedings

or otherwise, cannot be given in evidence against him

when it was made mider the influence of fear pro-

duced by threats; nor is a confession only s.ifficient

to warrant his conviction without some other proof

that the crime has been committed.
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APPENDIX C
SOLOMON, Judge:

Leonard Marvin Lugo, in his Petition for a Wri
of Habeas Corpus in this Court, contends that his 196(

conviction of first degree murder is invahd because

the trial judge improperly admitted in evidence his'

confession. Lugo contends that he made the confessiorai

while intoxicated and in a state of traumatic shock.rl

He also contends that the confession was made with-i'

out his being informed of his right to remain silent 1

and his right to an attorney.

The parties have stipulated that I may decide this
5j

case on the pleadings, the exhibits, the transcripts of f

Lugo's trial and post conviction hearing and the briefs i

in the Supreme Court of Oregon.

The transcripts show that Lugo shot and killed

Joseph Martinez in an alley in Klamath Falls, Oregon,

between 7:00 and 7:10 P.M. on August 31, 1959. Police

Officer Mattmiller arrived within two minutes of the

shooting. He found Lugo, Lugo's brother and George

Hill, Hill later became the State's principal witness.

While he was being searched, Lugo told Mattmiller

that he had shot Martinez, and told Mattmiller where

he had thrown his gun.

About 20 minutes later, the officers took Lugo to

the District Attorney's office and gave him coffee.

Within an hour, Lugo completed a lengthy statement,

which the stenographer then transcribed. Lugo cor-
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reeled the typewritten copy and signed it shortly after

9:00 P.M. It is admitted that Lugo was not informed

of his right to remain silent and have an attorney

until the statement was about to be dictated.

The parties do not agree on Lugo's condition at

the time of his interrogation in the District Attorney's

office. Lugo testified that he was intoxicated and in

shock. On the other hand, several other witnesses testi-

fied that in their opinion Lugo was not intoxicated

either at the time of the shooting or at the time of his

interrogation. Deputy District Attorney Goakey testi-

fied that Lugo told him he had "had something to

drink, but * * * wasn't drunk." Goakey also testified

that "(Lugo) was definitely sober."

From a judgment of conviction and sentence, Lugo

filed a notice of appeal to the Supreme Court of Ore-

gon. However, after discussing the matter with his

new attorneys and on their recommendation, he aban-

doned the appeal. Later, he filed a petition for post

conviction rehef under ORS 138.530. In his petition,

he alleged that his wTitten statement was inadmissible

because he had not been timely informed of his right

to remain silent and have a lawyer. Escobedo v. Illinois,

378 U. S. 478 (1964).

I

The trial court denied Lugo's petition, and Lugo

appealed. The Oregon Supreme Court affirmed the

denial. It held that since the final order in Lugo's

case preceded the June 22, 1964, decision in Escobedo,
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supra, Lugo's confession was not rendered inadmisji

sible because the interrogators failed to warn him o

his rights before questioning him. Since Lugo did noij

contend that his statement was coerced, the Courii

held it was properly admitted.

I agree. Escobedo cannot be applied to a trial com-aj

pleted in January, 1960. Johnson v. New Jersey, 384^1

U. S. 719 (1966).

There is no merit in Lugo's present contentionjl

that he was too intoxicated to make a voluntary state-jj

ment. Lugo's testimony that he was drunk at the time<^

of the shooting was contradicted by the opinions of i

four other witnesses who observed him. Lugo con-

sumed a substantial number of drinks prior to the

shooting, but the record is clear that he was not in-

toxicated enough to render his statements inadmissible.

Lugo in his memorandum of authorities filed with

this Court on July 25, 1966, asserts that his constitu-

tional rights were deprived him because the trial court

failed to hold hearing outside the presence of the jury

on the issue of the voluntariness of his confession. There

is no merit in this contention. The trial judge gave

Lugo's lawyers an opportunity to present testimony

about the statement's voluntariness in a hearing out-

1

side the presence of the jury. When the defense attor-

1

neys dechned that opportunity, the judge admitted the

statement.
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This opinion shall constitute findings of fact and

;onclusions of law in accordance with Rule 52(a)

Uderal Rules of Civil Procedure. Lugo's petition is dis-

missed.

Dated this 25 day of November, 1966.

GUS J. SOLOMON
United States District Judge
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